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This is Part III of a four-part series discussing issues of liability in school volunteer programs. Part I
discussed circumstances in which volunteers themselves could be liable for harm they cause while
performing services for a public school. Part II addressed the potential liability of a school board for
its own negligence in circumstances in which a volunteer is harmed, or causes harm, during school
service. Part III discusses a school board’s potential vicarious liability for harm that is caused by
someone else in a school volunteer program.

Part II of this series [1] discussed circumstances in which a school board may be held liable when the
board’s own negligence or intentional wrongdoing causes harm in a school volunteer program. A
school board may also be held liable, in appropriate circumstances, for harm caused by others—even
when the board itself had no involvement in or blameworthiness for the harm. Under the doctrine of
vicarious liability, the board can be held legally responsible for harm caused by a person who stands
in a master-servant relationship with the board, so long as the harm occurred within the course and
scope of that relationship (see “ A Note on Terminology: Master and Servant,” below).

Example 1: A student is injured when, during an in-class demonstration, a science teacher
negligently spills a caustic solution on the student’s skin. The student sues both the
teacher and the school board to recover damages for her injury. Although the board itself
had no direct involvement or fault in causing the injury, it can still be held liable, because
it has a master-servant relationship with the teacher and the teacher caused the student’s
injury during the scope of the teacher’s duties.

As Example 1 shows, the employer-employee relationship is a master-servant relationship for the
purposes of vicarious liability and, in fact, is the most common master-servant relationship for which



vicarious liability is imposed. It is not, however, the only such relationship. There are strong reasons
to believe that a board may be held vicariously liable for harm caused by school volunteers in the
course of their duties.

After a brief discussion of the fundamentals of vicarious liability, Part III examines circumstances in
which the relationship between a board and its volunteers may give rise to vicarious liability. It
concludes with an examination of an antiquated doctrine called the fellow-servant rule, which has
interesting implications for volunteers who do stand in master-servant relationships with their boards.

Part III: Vicarious School Board Liability

Vicarious liability—defined as “indirect legal responsibility” [2]—is based on the concept of agency.
An agency relationshipis one in which a person (the agent) agrees to perform services for, or act on
behalf of, another (the principal), subject to some degree of control by the principal. [3] Not all
agency relationships provide the basis for holding a principal vicariously liable for harm caused by the
agent: the determining factor is the degree of control the principal has over the way in which the agent
performs his or her duties. There are two primary kinds of agency relationships. The agency
relationship that does give rise to vicarious liability is the master-servant relationship. [4] The agency
relationship with which master-servant is most often contrasted, and for which vicarious liability
(generally) may not be imposed, is that involving independent contractors. [5]

A servant is one who is “ employed” [6] to perform services in the business of another and who is
subject to the control of that person in how the services are performed. [7] An independent contractor,
on the other hand, is a person who “exercises independent employment and contracts to do certain
work according to his own judgment and method, without being subject to his employer except as to
the result of his work.” [8]

The element of control is key to the determination of whether an agent is a servant or an independent
contractor. Several “control” elements are commonly identified as being present more often in a
master-servant relationship than in an independent contractor relationship. (These elements will be
discussed below.) The right to control an agent, however, is not sufficient to make the agent a servant:
There must also be an agreement between the master and the servant for the receipt of services. [9]

To summarize, a board may be held liable for harm caused by its servants acting in the course of their
duties. A servant is a person over whom the board has the right of control and with whom the board
has an agreement for services. The board generally will not be held liable for harm caused by
independent contractors it hires.

Volunteers as Servants, Generally

Can a volunteer qualify as a servant of a board for purposes of holding that board liable for his or her
negligence? The question has not been resolved in North Carolina (nor has the effect of volunteer
status on the master-servant relationship more generally).[10] At first glance, it might seem that
school volunteers—at least as they are currently handled by boards—cannot be characterized as
servants of the board.[11] The two key elements of the traditional master-servant relationship
—consent to services and the element of control—exist only tacitly, if at all, in most current
volunteer-board relations.



There are, however, several reasons to believe that, as a general matter, volunteers can qualify as
servants of their school boards. First, the authoritative statement on the law of agency, Restatement
(Second) of Agency, explicitly provides that an agency relationship may exist without any contractual
basis[12] and that a person who volunteers services without an agreement for or expectation of
compensation may be a servant of the person accepting such services.[13] Other commentators on the
issue have accepted this position without argument, and it seems well settled—at least among
academics—that there is no reason that unpaid status, in and of itself, would prevent a volunteer from
being a servant for purposes of vicarious liability.[14]

Second, lawmakers also appear to agree with this conclusion. There are indications from both the
federal and the state legislatures that volunteers may be, or are, servants of their organizations. The
Volunteer Protection Act[15] [see School Law Bulletin 28 (Summer 1997): 5–7], a federal law passed
last year to limit volunteer liability, allows states to condition volunteer immunity on a requirement in
state law that makes an organization liable for the acts or omissions of its volunteers to the same
extent that an employer is liable for the acts or omissions of its employees.[16] In other words, the
federal government has told states that they may hold organizations vicariously liable for harm caused
by their volunteers.

The North Carolina General Assembly has also indicated—although much less concretely than the
United States Congress—that it considers volunteers, particularly school volunteers, servants of their
organizations. In 1997 the General Assembly considered, without passing, a bill to provide local
school boards with limited immunity for liability stemming from negligent acts by public school
volunteers.[17] The bill’s sponsor certainly thought school volunteers were the boards’ servants.
There is no reason to grant such immunity to school boards unless they can be held vicariously liable
for harm caused by their volunteers. Both the bill and the Volunteer Protection Act are in accordance
with the doctrine of respondeat superior liability.

Third, and most specifically, courts in many other states have concluded that volunteers can be
servants of the persons and organizations accepting their services.[18] The issues to be addressed,
these courts have held, are the same as in cases involving paid employees: Does the presumed master
have the right to control the servant? Did the master and servant have an agreement for receipt of
services? Did the injury complained of occur while the servant was acting within the scope of his or
her duties?

In applying this analysis, at least one state court has held directly that a volunteer for a school district
could qualify as a servant. The volunteer in this case was a family hosting a student from another
school district during a basketball tournament. The visiting student was injured in a car accident that
occurred while a member of the host family was driving. Rejecting the lower court’s ruling that the
volunteer could not be the school district’s servant as a matter of law, the court pointed out that “[o]n
the face of it, it seems unjust that a student could recover for injuries attributable to the negligence of
a paid teacher’s aide but not in the same circumstances if the aide is working without compensation.
Assuming that liability would otherwise exist because of the master-servant relationship, it seems
extraneous to inquire if the servant was motivated by civic virtue rather than personal gain.”[19] The
court went on to find that the activity in which the volunteer was engaged (transporting students) was
an ordinary school activity, that the use of volunteers was reasonably foreseeable, and that the
appointment of volunteers was within the implied authority of school personnel. Most importantly, the



court found that even though school personnel exercised no immediate control over the volunteer,
they had a “residuum of authority and commensurate responsibility” for the students: The school was
responsible for looking into and responding to complaints concerning the host’s driving and had the
authority to terminate the volunteer’s service at will.[20]

So, in what circumstances might the relationship between a volunteer and a North Carolina school
board meet the requirements for a master-servant relationship and give rise to vicarious liability?

Volunteers as Servants of North Carolina School Boards

To reiterate the standard: The board will be vicariously liable for the harms caused by a volunteer if

a master-servant relationship has been established in which
the board has the right to control the physical conduct of the volunteer and
the board has consented to receive the volunteer’s services and
the volunteer is acting within the scope of his or her duties.

These four elements are discussed in this section.

Establishing the Master-Servant Relationship

A master-servant relationship may be established informally through a course of conduct; it does not
require a specific agreement by the master to receive the servant’s services and a reciprocal agreement
by the servant to render those services subject to the master’s control or right of control. This informal
method is exactly the way most volunteer-board relationships are established. And although a given
volunteer probably has little, if any, direct contact with the school board, the conclusion that the
volunteer performs his or her services subject to the control and consent of the board is compelling.

The general rule is that a master cannot be held vicariously liable for injury caused by a third party
unless that third party was acting for the master, with the master’s authority or with the consent of
someone the master authorized to employ the third party.[21] In plain English, a board will not be
held liable for injury caused by a volunteer unless it consented to the volunteer’s assistance or
authorized one of its employees to consent to the services. Authorization does not have to be explicit:
“Where there has been continuous or customary use of an assistant by the employee, and the employer
has known of this practice and acquiesced in it, the employer is liable for the negligence of the
assistant as though actually employed by himself.”[22] It seems clear that just such an authorization
has occurred in most school districts in the state. The reasoning behind this conclusion is as follows.

The use of volunteer services in North Carolina public schools (and public schools across the nation)
is extensive, continuous, and customary. Every school board is aware of the ubiquitous presence of
volunteers in its schools. The board, as the entity with general responsibility for the operation of the
schools, including control over school personnel, has the right to decide whether the use of volunteers
in its schools is permissible and, if so, under what conditions.

By tolerating the normally casual way that volunteers are brought into its schools, the board—given
its knowledge of the situation and its authority to regulate it—consents to it and approves of the way
in which it occurs. Thus the procuring and control of volunteers has, through custom and a



well-established course of conduct, been delegated to personnel at the individual school level and is
within their inherent authority. Unless a board takes affirmative action to exercise control over
volunteer use directly, or acts to prohibit it all together, action at the level of the individual school is
legally attributable to the board.

The Board’s Right to Control the Volunteer

In general, vicarious liability may attach only when the master has the right to control the actions of
the servant. The key point is the right to control. The failure of a school board to exercise actual
control over school volunteers will not prevent a board from meeting the legal definition of master.
[23] Of course, as discussed above, school employees in fact do control school volunteers, and that
control is attributable to the school board. But in addition, in the legal test of whether the master has
the right to control servants, it is axiomatic that where the right to control exists, it is irrelevant
whether the master actually exercises it. [24]

A Wisconsin case illustrates this point. A county was held liable as master for the negligence of
volunteer drivers it had recruited to transport citizens who were elderly or disabled. The county did
not exercise control over the volunteers. It did not supervise the drivers, the users of the transportation
service contacted the drivers directly, the drivers determined their own schedules and could terminate
their participation at will, and the county never met with the drivers after an initial orientation
meeting. Nonetheless, the right to control was established, the court said, by the agreement signed by
each driver when he or she volunteered to help. [25]

Example 2: A school requires all volunteers to sign in at the front office before going off
to perform their tasks. The sign-in sheet contains the following statement: “My signature
below indicates that I agree to abide by the policies of the school district.” Below the
statement is a list of selected policies singled out for special attention. The existence of
this sheet with a volunteer’s signature is probably sufficient to establish the right to
control.

In any particular case the evidence of the right to control may be less direct than a signed agreement
by the volunteer. For example, many boards are members of the North Carolina School Boards
Association insurance trust fund, which provides some coverage for harm suffered or caused by
volunteers. [26] This coverage is limited to actions performed by the volunteer “within the scope of
the written authorization provided to each individual volunteer by the school district or other
educational entity.” [27] This provision explicitly recognizes the right of control, through “written
authorization,” over “each individual volunteer.” Both the insurer and the member boards assume,
rightly, that a volunteer renders only those services that are authorized by the board or its agent.
Another indirect manifestation of the right to control might be an agreement to provide legal defense
in certain cases of volunteer harm. [28]

Most importantly, a board’s general authority to regulate its schools, in and of itself, is probably
sufficient to establish its right to control volunteers in its schools. (The case cited above involving the
school board and its volunteer driver seems to say so.) But the general authority must extend beyond
the mere right to control a volunteer’s access to school premises and general conduct while he or she
is there; it must embrace the details of how the volunteer performs his or her particular task. Whether



it does extend to this point depends not so much on the board’s authority as on the kind of volunteer
services in question: If the volunteer meets the definition of a servant, the right to control does extend
so far, but if the volunteer instead meets the definition of an independent contractor, it does not.

In determining whether an agent is a servant or an independent contractor, courts will ask

is there an agreement for, or actual, close supervision?
does the job require a low level of skill?
does the master supply the tools and place of work?
has there been employment over a considerable period of time with regular hours?
is the work part of the employer’s regular business? and
do the parties believe that a master-servant relationship exists? [29]

None of these factors alone is necessarily sufficient to support imposition of vicarious liability; on the
other hand, not all of them need be present to support it.

For example, although close supervision of a volunteer may establish the right to control, some
jobs—particularly those requiring low skill levels—generally will not be closely supervised. Yet the
performance of them may create a master-servant relationship.

Example 3: A volunteer regularly comes in at the end of the school day to copy the next
day’s class assignments, which teachers leave for him in a designated box. He makes as
many copies of each assignment as a particular teacher specifies, and when he is done he
follows the instructions given by the principal for locking up. This volunteer probably
qualifies as a servant for purposes of vicarious liability. He performs, on a regular basis, a
low-skill job that is an ordinary part of the school’s business, he follows the instructions
given to him in performing it, and he uses school tools. He is not, however, closely
supervised.

In other cases, while there may be some level of supervision from school personnel, the task may be
one that is not in the regular business of the board.

Example 4: The members of the high school cheerleading team decide to hold a dance
marathon to raise money for their favorite charities. They establish a committee that
assigns duties, they get a school employee to act as a chaperone, and they rent a site.
During setup the school employee asks a nearby student whether she knows who is in
charge of setting up the musical equipment. The student doesn’t know, and the employee
suggests the student start doing it herself and gives her some duct tape for holding down
wires. Another student is injured when the equipment falls, and he sues the board and the
employee. Is the board vicariously liable for the negligence of the student in setting up
the equipment at the suggestion of the board employee? No. Even though a school
employee was present at the setup, asked a student to perform a task, and provided some
equipment, the evidence that the employee controlled the student’s actions is insufficient
to impose liability on the board. The school did not decide to hold the event, and it was
not in furtherance of school business. The school did not select students to perform the
various tasks or have control over how, or even whether, the students performed the setup
of musical equipment. [30]



Even if a volunteer project is within the scope of business usually performed by the board or school, it
may be performed by volunteers who are insufficiently under the school’s control to hold the board
liable for their activities.

Example 5: Each year the doctor father of an elementary school student voluntarily
comes to the school to provide vaccines for students. One student turns out to be allergic
to the vaccine, and his parents sue the doctor and the board for the medical costs incurred
in treating his allergic reaction. Is the board vicariously liable for the negligence of the
doctor? No. Even though the doctor is on school premises and comes regularly, he
provides his own tools and is not subject to the control of the school in the way he
performs the duty. He is subject to state requirements, such as professional boards and so
forth, but the nature of his duties is such that the board is unqualified to do anything more
than to make a careful investigation of his qualifications to perform the services.

Example 6: The Elks Club holds an annual fair at the local elementary school and gives
the proceeds to the school. The fair booths are staffed by a mixture of Elks and school
personnel. Much of the equipment for the fair is rented by the Elks from a local company
that gives them a break on the rental cost because “it’s for the school.” If an Elk causes
harm by his negligence, is the board vicariously liable? Even though this event is held on
school premises and its proceeds go to the school, the board probably could not be held
vicariously liable. The Elks Club is an organization that chooses its own members. It
arranged the fair and provided its own equipment. Furthermore, it is unlikely that an
objective observer at the fair would believe that the Elks were servants of the board.

The last indicator of the right to control—the belief by both parties that a master-servant relationship
exists—may be a useful one in school cases. Surely most volunteers believe that the services they are
rendering the school are subject to the school’s control; and surely school boards and school
employees believe this also.

Example 7: A teacher asks a high school student to help him move the desks in the
classroom into a new position. While doing so, the student accidentally rams a desk into
another student’s leg. That student is injured and sues the board. Is the desk-moving
student a servant of the board for purposes of vicarious liability? Probably not. Although
the student was moving the desks at the request of, and under the direction of, a school
employee, neither of them probably thought that the student was a servant: the student
probably thought (and rightfully so) that assisting a teacher was part of his regular
business as a student.

Other indicators of control over a volunteer include some fairly obvious candidates. For example, a
board might exert control over the conduct of volunteers through the establishment of an official
policy governing volunteers’ activities. [31] Elements such as job descriptions, training requirements,
and reference checks are all clear mechanisms of control. Lists of certification have been admitted as
evidence of control. [32] The existence of a particular hierarchical structure within which the
volunteer renders service may also be evidence of the right to control, as may be a simple list
containing volunteers’ names, skills, and hours of availability. More persuasive yet would be the
listing of the volunteer’s name on a schedule or timetable showing when volunteers arrive at school to



perform their service.

The Board’s Consent to Receive the Volunteer’s Services

In general, vicarious liability may attach only when the master has consented to receive the services of
the servant. That consent need not be in the form of a written agreement. Volunteers are so common in
the public schools that the fact that a board has taken no action to remove them from its schools
indicates that it has acquiesced to their presence and that the authority to give consent has devolved to
employees at individual schools. In most cases, whether consent has or has not been given will be
easy to determine. For example, soliciting volunteers for a certain project clearly indicates consent.

Consent, like the right to control, may be explicit or implicit. Implied consent can be manifested in a
number of ways. For example, a board might procure a liability policy that provides coverage of
volunteers. Or a board might establish an agreement that, in certain circumstances, it will handle the
legal defense of a volunteer who is being sued for harm that arises from his or her volunteer services.
[33] Individual schools and school employees are quite as capable of giving implicit consent to
volunteer presence as their boards are.

Example 8: Without seeking permission, a neighborhood resident plants flowers in a
small plot around the flag pole in the front yard of the school. The school principal
occasionally sees the neighbor weeding the plot and watering the flowers. One day a
young student eats some of the dirt from the flower bed and becomes violently ill—from
what turns out to be toxic fertilizer. The student’s parents sue the volunteer and the board.
Did the board, via the principal, consent to the neighbor’s services? Probably so. Because
the principal is responsible for the day-to-day operations at his school and because he has
the authority to remove trespassers from school premises, the fact that he knew of the
neighbor’s presence and did not ask her to leave indicates consent.

Another indirect, but fairly obvious, method of consenting to volunteer services might be keeping a
sign-in sheet at the front desk.

Of course, most often, schools will directly solicit volunteer assistance.

Example 9: At the beginning of each year the school sends each student home with a
“driver registration” form for his or her parents. If a parent would like to transport
students to and from designated school functions, the parent must fill out the form, giving
information about his or her driver’s license, traffic infraction history, and liability
insurance. Thereafter a list of “approved drivers” is prepared from which parents can be
called to drive for school-sponsored functions. In a suit concerning injuries arising from
an accident that occurred while an approved parent driver was at the wheel, a court will
probably deem the board to have consented to this service (even though the consent was
not given by the board and was not given in the specific instance). The solicitation and
the existence of a formalized routine seal the deal.

Example 10: If, on the other hand, a parent arrives to drive his or her child to an away
game and spontaneously agrees to drive several of the student’s teammates as well, the
board will probably not be found to have given consent for this service.



Acting within the Scope of Employment

If the relationship between a school board and a volunteer meets the standards of a master-servant
relationship, then the board may be vicariously liable for harm caused by that volunteer if one more
criterion is met: when the volunteer caused the harm, he or she must have been acting within the
scope of the volunteer’s duty. Conduct does not fall within the scope of duty merely because it
occurred while a volunteer was “on duty.” [34] The harm must arise from conduct that the board
either authorized beforehand or ratified after the fact. For this reason, if harm results from an
intentional wrongful act by a volunteer (such as assault and battery or slander), it will generally fall
outside the scope of his or her duty.

Determining whether a board or school explicitly authorized an act by a volunteer presents no great
difficulty. Nor should determining whether the board approved the volunteer’s actions after the fact.
However, given the general lack of control exercised over most volunteer activities, authorization of a
volunteer’s conduct will often be implicit at best. Implicit authorization exists when the conduct that
caused harm was (1) within the range of duties the servant was engaged to perform and (2) in
furtherance of the master’s business. [35] Whether conduct falls within the range of the servant’s
duties will depend on factors such as the job description; the limits of time and space in which the
servant is supposed to perform the job; and the instruments or methods that are expected to be, or
customarily are, used in performing it. [36]

The analysis required to answer the scope of duty question is the same for all servants—whether paid
or unpaid, ongoing or onetime. But performing this analysis in the context of a volunteer program
may be difficult. For example, the fact that many, if not most, volunteers do not have a formal job
description complicates the task of assessing the range of a volunteer’s duties: a volunteer may not be
limited to the performance of one type of job (he or she may have multiple roles within the school);
the volunteer may have no specified role at all; or the volunteer may have had a specified role that has,
through a course of conduct, been expanded beyond its original definition.

Example 11: A parent volunteers as a hall monitor at his local elementary school. The
principal tells him that his duty is to “keep an eye out” and to call for help from the
nearest school employee if there is trouble of any kind. During his third week on the job
the volunteer notices that a young boy on crutches is having trouble getting down the
stairs. The volunteer begins the practice of carrying the boy down the stairs. On various
occasions different school personnel see the volunteer doing this and comment during
coffee breaks how kind the practice is. One day, the volunteer slips while carrying the
boy, and the boy is injured. The boy’s parents sue the board. Is the board vicariously
liable for the volunteer’s negligence? Yes. The board contends that while the volunteer
may have been its servant, he was acting outside of the scope of his duty—and in
violation of specific directions—in carrying the boy down the stairs. However, the fact
that the volunteer had been engaging in this conduct over a period of time and with the
knowledge of school personnel effectively rebuts that argument.

Also, of course, determining whether the volunteer’s conduct occurred within the limits of time and
space in which he or she was supposed to perform a task may be difficult because often volunteer
service is structured as a onetime/one-task affair or has no particular established hours. In addition,



much volunteer work is performed off school premises under no direct supervision, making problems
of proof much more difficult. Finally, determining whether a volunteer’s conduct was within the scope
of his or her duty by examining standards particular to the field in which the volunteer acted may be
difficult because of all the factors cited above.

Even if the volunteer’s harmful conduct is found to be within the range of duties he or she was asked
to do, it must still be found to be in furtherance of the master’s business before it will satisfy the legal
test for scope of duty. The volunteer’s intent in engaging in the conduct in question is relevant, and if
the intent was to further school business, it does not matter whether he or she also had other motives
in engaging in the behavior. In certain cases, it may not even matter that the master has specifically
prohibited the conduct. [37] Thus, although intentional harmful conduct generally falls outside the
scope of a servant’s employment, if it is used to further a business interest of the master (and does so,
even though in some perverse way), it may fall within the scope.

Example 12: An elementary school principal is accused of sexually assaulting a student.
If the student’s parents bring suit against the school board, seeking to hold it vicariously
liable for its employee’s acts, a court will probably find that the assault was motivated by
a purely personal objective and served no purpose of the board’s. Thus it did not occur
within the scope of the principal’s duties. [38]

Example 13: A volunteer hall monitor is sued for battery—an intentional tort—by a
student whose arm he sprained when pulling him out of a fight on school premises. The
student also sues the school board. Because the volunteer presumably pulled the student
out of the fight to keep order in the hall, the conduct probably occurred within the range
of his duties and in furtherance of the board’s business. The board could be vicariously
liable for the harm.

Summary

Although the vast majority of cases imposing liability on a master for harm caused by a servant
involve employers and employees, a master-servant relationship can exist between a volunteer and the
person or organization that receives the services. The exchange of wages for service is not a requisite
element of the relationship—at most it is a proxy for the crucial element of the right to control. So
long as a board, directly or through its agents, has the right to control the way volunteers perform their
school services and has consented to the receipt of those services (again, either directly or through its
agents), a master-servant relationship may exist. A board may thus be held liable for harm caused by
volunteers so long as it occurred during the scope of their “employment” with the schools.

The Fellow-Servant Rule

Suppose a volunteer is injured by the negligence of a school employee or a fellow volunteer. Can the
school board be liable to the injured volunteer through vicarious liability? If the employee or fellow
volunteer was in a master-servant relationship with the board and was acting within the scope of his or
her duties when the injury occurred, then at first blush the answer seems clear: Yes, vicarious liability
attaches to the board. But in such a case the board may have a defense based on the fellow-servant
rule.



The fellow-servant rule absolves the master of liability to a servant who is injured by the negligence,
carelessness, or misconduct of fellow servants. [39] This rule, originating long ago in the common
law, is based on the notion that once an employee accepts employment, risks that are not the duty of
the employer to address—such as a fellow employee’s negligence—are strictly the concern of the
employee. It was thought that the employee himself or herself had as much of a chance, if not a better
one, to be aware of the risks posed by fellow employees. [40]

Because of modern workers’ compensation laws, the fellow-servant rule rarely comes into play
anymore. Workers’ compensation laws essentially eliminated “fault-based” inquiry in cases of
employee injuries. Employees receive compensation for their injuries so long as they arise out of and
during the course of their employment. There are no defenses available to the employer, and this is the
exclusive avenue of compensation available to the injured employee against the employer. Thus an
employee who is injured by a colleague’s negligence will be compensated for his or her injury under
(and only under) the workers’ compensation system.

Example 14: A volunteer who has been serving as a classroom tutor once a week for the
last year, under the supervision of a teacher, injures the teacher by negligently handling a
Bunsen burner. The teacher will be compensated under the Workers’ Compensation Act
(which is her exclusive remedy), because working with volunteers is a normal part of her
job and the injury she suffered arose out of and during the course of her job. [41]

Because most servants are employees and are entitled to workers’ compensation benefits, the fellow-
servant rule applies only in the small number of cases where the injured servant is not an employee
entitled to workers’ compensation benefits. Volunteers who qualify as servants of the school board are
just such servants. Although their unpaid status does not prevent them from meeting the definition of
servant, it does prevent them from meeting the definition of employee covered by the Workers’
Compensation Act. The whole system is based on the notion of wages: responsibility for payment of
workers’ compensation benefits is allocated among the state, the local government, and the employer,
based on the source of the employee’s wages. The level of compensation corresponds to the
employee’s rate of compensation. [42]

Example 15: Again a volunteer has been serving as a classroom tutor once a week, but in
this case the teacher’s negligent handling of the Bunsen burner harms the volunteer. The
volunteer is not eligible for workers’ compensation benefits but seeks to hold the board
vicariously liable for the teacher’s negligence. The volunteer will not recover against the
board if the board raises the defense of the fellow-servant rule.

The same defense would apply if the volunteer was harmed by the conduct of another school
volunteer who also qualified as a servant of the board. Of course, if either the injured volunteer or the
volunteer who caused the injury did not qualify as a servant, the fellow-servant rule would not apply
to bar recovery against the board.

As mentioned earlier, the fellow-servant rule is very old, and the justifications for it are not very
persuasive in the modern workplace. Most jurisdictions have abolished it or severely limited its use;
North Carolina has not yet done so. A case in which a dedicated volunteer is injured by the negligence
of a school employee may provide just the impetus to abolish or restrict this rule.



Conclusion

A school board is vicariously liable for harm caused by its servants acting in the scope of their
employment—even when the board itself bears no fault. Because school volunteers can meet the legal
definition of servant, boards may be held liable for the harm they cause. But one exception to this
general rule exists: When a volunteer who qualifies as a servant is injured by a fellow servant
—whether a board employee or another volunteer who meets the definition of servant—the fellow-
servant rule will probably prevent the board from being held liable in North Carolina.

The fact that a board may be held liable for harm caused by its volunteers even when the board itself
is blameless might seem a disincentive to developing a system for screening, training, and supervising
volunteers. The risk-reduction benefits of such a system, however, in terms of assuring that volunteers
who gain access to the schools are qualified for their jobs, know how to perform them, and operate
under other qualified agents of the school system, may be significant. This topic will be the focus of
Part IV of this series.

Part IV in this series, upcoming in the Spring 1998 issue of School Law Bulletin, will provide
suggestions for structuring a school volunteer program.

A Note on Terminology: Master and Servant

Some relationships between principal and agent lead to vicarious liability and some do not. The
typical kind of principal-agent relationship that does lead to vicarious liability is the relationship
between employer and employee. The employer is the principal, and the employee is the agent, and
the employer is often vicariously liable for the negligent harms caused by the employee.

Employer and employeeare the modern terms replacing the older, common-law terms master and
servant,which to our ears today have connotations far removed from the employment relationship and
from questions of vicarious liability.

Part III makes use of the old terms master and servant specifically because at issue is the potential
vicarious liability of boards of education for actions of volunteers,who may be the “servants” of the
board in the master-servant sense but who are not “employees” in the usual sense of that term.

A Note on Sovereign Immunity

Neither direct nor vicarious liability may be imposed where sovereign immunity applies. Under the
doctrine of sovereign immunity(also known as governmental immunity), a governmental body such as
a school board may not be sued for harm resulting from its own negligence (direct liability,discussed
in Part II of this series) or the negligence of its officers or employees or other agents (vicarious
liability,the subject of Part III), if the negligence occurred during the performance of a governmental
function. [43]

A school board may waive this immunity and thus consent to suit, however, simply by purchasing
liability insurance. [44] Purchasing liability insurance waives immunity only for the kindof claims



covered by the policy and only up to the amountof coverage the policy provides. For example, if a
student riding a school bus is injured because of the driver’s negligence, and the board’s policy
excludes coverage for injuries arising out of the operation of a motor vehicle, the board retains
immunity from that student’s suit. [45] If a school employee causes someone damages in the amount
of $50,000, but the board’s policy provides coverage of only $20,000, the injured person can receive
only $20,000. Also, if the board has insurance covering only damages of more than $1,000,000 and
the plaintiff alleges damages of only $45,000, the board is immune from suit. [46]

Most, if not all, North Carolina school boards have purchased liability insurance covering some kinds
of injury and in doing so have waived their sovereign immunity. The discussion of vicarious liability
in Part III assumes that sovereign immunity does not bar suit in a given case.
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