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Topics in Annexation

I – Prior Jurisdiction

Introduction

If two cities each begin proceedings to annex the same land, the city that begins its proceeding first is entitled to complete the proceeding or abandon it, while the other city stands by.  The first city has prior jurisdiction.  If the first city does complete its proceeding and annexes the contested land, the second city is foreclosed from annexing that land.


In Town of Hudson v. City of Lenoir,
 the state supreme court recognized the doctrine but held that the doctrine did not apply when one city was undertaking a voluntary annexation and the other city an involuntary annexation, because the two annexation procedures were not equivalent.  In City of Burlington v. Town of Elon College,
 the court repudiated Hudson and held that all the statutory annexation procedures are equivalent procedures.  Therefore if one city begins an annexation proceeding of whatever kind, it has prior jurisdiction to annex the area covered in that proceeding, and no city may simultaneously attempt to annex any part of that area under the same or any other annexation procedure.

Gaining prior jurisdiction

In order for a city to acquire prior jurisdiction to annex an area, three conditions must be met.  First, the city must take the first mandatory step in whatever annexation procedure it is using.  Second, that first step must be valid.  And third, the city must take that step before the competing city begins its own annexation procedure.  


The first mandatory step.


In involuntary annexations, the first mandatory step is adoption of the resolution of intent.  Town of Hazelwood v. City of Waynesville, 320 N.C. 89, 357 S.E.2d 686 (1987).

In voluntary annexations initiated by property owners, the first mandatory step is presentation of the petition to the city council.  Town of Hazelwood v. City of Waynesville.

In voluntary annexations of city-owned property, the first mandatory stop is adoption of the resolution of intent.  City of Kannapolis v. City of Concord, 326 N.C. 512, 391 S.E.2d 493 (1990).


A valid first mandatory step.  

In order for the first mandatory step to result in a city’s having prior jurisdiction, that step must be in substantial compliance with the appropriate annexation statute.  If there is not substantial compliance, the city has not obtained jurisdiction to proceed with its annexation and therefore has not foreclosed a competing city from beginning its own proceeding.  The North Carolina supreme court has decided two cases that directly raised the issue of whether there had been substantial compliance, and these cases illuminate the meaning of “substantial compliance.”

City of Kannapolis v. City of Concord, 326 N.C. 512, 391 S.E.2d 493 (1990).

· Property must be contiguous at time voluntary procedure begun.

· Failure to include delayed effective date in resolution of intent not material.
Town of Spencer v. Town of East Spencer, 351 N.C. 124, xxx S.E.2d xxx (1999).

· Resolution of intent may not include property within another city.

Starting first

Normally, it will be clear whether one city has taken its first mandatory step before the other city.  One city will act on one day and the other city will act on some subsequent day.  Occasionally, however, the two cities will act on the same day.  In Town of Hudson v. City of Lenoir,
 the supreme court held that in such a circumstance, neither city gains prior jurisdiction.  Presumably that means that each city may proceed and the first to accomplish its annexation prevails.

Some Questions


1.  In City A, petitioners submit their annexation petitions directly to the city clerk, who does the necessary investigation before the petition is presented to the council.  When that is done, the council receives the clerk’s certification at the same time it receives the petition, and it can proceed directly to calling a public hearing on the petition.  In this city, what constitutes receipt of the petition by the city – the submission of the petition to the city clerk, or the presentation of the petition to the council?   


2.  Which of the following problems with the commencement of the annexation procedure are jurisdictional (so that prior jurisdiction does not attach) and which are not:

a. In a voluntary annexation, the petitions do not include all the owners of the property being annexed.  The missing owners, in all cases spouses of persons who have signed, submit later written statements that they support the annexation.

Petition of Village of Long Grove, 509 N.E.2d 1041 (Ill. Ct. App. 1987)

b. In a voluntary annexation, the petitions do not include the addresses of all the owners of property who have signed the petition.  These owners submit their addresses to the city before the public hearing is held.

c. In a voluntary annexation, the petitions contain an error in the description of the property that is the subject of the petition.

Conover v. Newton, 297 N.C. 506, 256 S.E.2d 216 (1979)

d. In a voluntary noncontiguous annexation, immediate annexation of the property would increase total satellite areas of the city over the 10% limit.  Before the public hearing is held, however, another annexation takes effect and lowers the total area of satellite areas, including the property in this petition, below the 10% limit.

e. In a noncontiguous annexation, the petition described the property by reference to tax maps.  

f. In an involuntary annexation, at the time the council adopts the resolution of intent the annexation area does not meet the requirement that at least one-eighth of the aggregate external boundaries of the annexation area is contiguous to the city.

g. In an involuntary annexation, the resolution of intent did not set the dates for the public informational meeting or the public hearing.

3.  Your city has received a petition from owners of property that is subject to an ongoing involuntary annexation proceeding in a neighboring city.  You are satisfied that the other city’s resolution of intent complied with all material portions of the annexation statute and that it therefore has prior jurisdiction.

a. What would you advise the city to do at this time: (1) proceed with the voluntary annexation procedure, through adoption of the ordinance, knowing that the ordinance would not take effect unless the other city was unable to complete its annexation procedure; or (2) hold the petition until the outcome of the other city’s annexation procedure is clear; or (3) return the petition.

b. You decided upon the second choice in the above question, and now the other city’s annexation has been invalidated by a trial court, and the other city has decided it cannot repair the annexation on remand.  May you now call for a public hearing on the annexation petition, or must you start again with a new petition?

City of Kannapolis v. City of Concord, 326 N.C. 512, 391 S.E.2d 493 (1990).

Town of Clive v. Colby, 123 N.W.2d 331 (Iowa 1963).

In re City of Wood Dale, 611 N.E.2d 606 (Ill. Ct. App. 1993).
II – Standing to Challenge an Annexation

Introduction

The City of Skidmore has received a petition to annex a commercial development that is 4.5 miles from the nearest city border.  The petition includes signatures from the district engineer of the state Department of Transportation, purporting to give the state’s consent to annexing the highway right-of-way between the existing city limits and the commercial area.  It appears that the state owns some of the right-of-way in fee but that it only holds an easement for other portions.


The proposed annexation is worrisome to a small town located on the far side of the commercial development, about one-half mile away.  Although it has no plans to annex the development, the smaller town is afraid the annexation will significantly reduce the town’s ETJ.  The proposed annexation also worries a number of businesses located along the highway between the city and the commercial development, who fear that once the annexation is complete the city will be able to undertake involuntary annexations of their property from the highway.


All these parties are convinced that the city’s proposed annexation is illegal.  Who, if anyone, may mount a legal challenge to the annexation? 

Relevant North Carolina Cases


Gaskill v. Costlow, 270 N.C. 686 (1967).

Persons who had been involuntarily annexed about a year earlier brought suit to have the annexation ordinance declared invalid because the annexation was based on an unconstitutional local act.

The court rejected their challenge to the annexation.  “We are of the opinion, and so decide, that the statutory remedy provided by G.S [160A-38] was the only procedure available to plaintiffs to prevent the annexation provided by the Annexation Ordinance.  Having been completed without being challenged in the manner prescribed by statute, the annexation is an accomplished fact; and the remedies of property owners and citizens within the annexed areas are those provided in G.S. [160A-37(h)].”  Id., at 690.

Taylor v. City of Raleigh, 290 N.C. 608 (1976).

Neighbors to a satellite annexation, who do not live in the annexing city, sought to have the ordinance declared invalid.  They sue about six months after the annexation became effective.

The court held the plaintiffs were without standing.  “In Gaskill v. Costlow, this Court recognized and applied the general rule that unless an annexation ordinance be absolutely void (e.g., on the ground of lack of legislative authority for its enactment), in the absence of specific statutory authority to do so, private individuals may not attack, collaterally or directly, the validity of proceedings extending the corporate limits of a municipality.  Such an action is to be prosecuted only by the State through its proper officers. . . .  However, if the annexation is neither authorized by law nor made under color of law it is void and is subject to attack by anyone having a sufficient personal interest in the litigation.”  Id., at 617-18.


Town of Spencer v. Town of East Spencer, 351 N.C. 124 (1999).

The two towns had each adopted resolutions of intent to involuntarily annex, and their proposed annexation areas overlapped.  Therefore Spencer brought a declaratory judgment action, to have East Spencer’s resolution declared invalid.

The court held that Spencer’s action was appropriately brought, stating that “the validity of a resolution of intent to annex land for the purposes of determining prior jurisdiction is a justiciable issue under the [Declaratory Judgment] Act.”  Id., at 128.  The opinion does not cite either Gaskill or Taylor.


Davis v. City of Archdale, 81 N.C. App. 505 (1986).

The city completed a voluntary annexation, and subsequently neighbors of the annexation area (who were not city residents) brought this action to invalidate the annexations, because not all the owners had signed the petitions.  (The city admitted that not all owners had signed.)

Quoting from Taylor, the court noted that “the only persons given the authority by Chapter 160A to challenge an annexation area are those who own property in the annexed area, [that plaintiffs] admitted in their complaint that they do not own property in the annexed areas,” and thus the plaintiffs were without standing.  Id., at 507.


Joyner v. Town of Weaverville, 94 N.C. App. 588 (1989).

This case is a challenge to a satellite annexation by residents and taxpayers of the city.

Because “no judicial review is provided for annexations of noncontiguous territory,” the plaintiffs were without standing to prosecute their action.  Id., at 589.

Town of Seven Devils v. Village of Sugar Mountain, 125 N.C. App. 692 (1997).

Sugar Mountain first voluntarily annexed a 10-foot wide strip running from the corporate limits to the boundary of a second property; it then completed a voluntary annexation of the other property.  The second property was across a road from Seven Devils, and that town brought this declaratory judgment action to challenge the validity of both annexations.

Quoting from Taylor, the court noted that the “plaintiff does not argue that the legislature has promulgated any statute that expressly authorizes one municipality to challenge the annexation ordinance of another municipality.”  Therefore, the town was without standing to prosecute the action.  Id., at 694.


In the following cases, one local government (or, in two cases, owners of annexed property) sued to challenge an annexation by a second local government.  In none of them was standing an issue.


State ex rel. East Lenoir Sanitary District v. City of Lenoir, 249 N.C. 96 (1958).  The district unsuccessfully argued that it was a “municipality” and therefore the city could not annex territory already within the district.


Town of Hudson v. City of Lenoir, 279 N.C. 156 (1971).  Hudson, which had started an involuntary annexation, sued Lenoir, which had received petitions for portions of the same area.


Newton v. Conover, 297 N.C. 506 (1979).  Conover, which had completed an involuntary annexation, sued Newton, which had voluntarily annexed portions of the same area.


Allman v. Newton, 297 N.C. 506 (1979).  Plaintiffs had signed a petition to annex their properties to Newton and then had withdrawn their signatures before the ordinance was adopted.  Newton refused to accept their withdrawals, and they brought a declaratory judgment action to have the annexation invalidated.


City of Burlington v. Town of Elon College, 310 N.C. 723 (1984).  Burlington, which had completed an involuntary annexation, sued Elon, which had voluntarily annexed portions of the same area.


Town of Hazelwood v. Town of Waynesville, 320 N.C. 89 (1987).  Hazelwood, which had adopted a resolution of consideration, sued Waynesville, which had received petitions for portions of the same area.


City of Kannapolis v. City of Concord, 326 N.C. 512 (1990).  Kannapolis, which had completed an involuntary annexation, sued Concord, which had annexed city-owned property within Kannapolis’ annexation area.


County of Brunswick v. Town of Bolivia, 56 N.C. App. 732 (1982).  The county sued the town, which had satellite annexed county property without the county’s consent.


The following cases involve actions in the nature of quo warranto, which courts in other states have identified as the appropriate cause of action for the state (and possibly relators) to challenge annexations.


Claremont College v. Riddle, 165 N.C. 211 (1914).  The contracted buyer of college land refuses to buy because of concerns that the college was invalidly created.  


The court holds that the college was at the least a de facto corporation and, as such, could convey property to private persons.  “Its powers to act could only be drawn into question by the State, on suit regularly entered.”  Id., at 216.


Wood v. Staton, 174 N.C. 245 (1917).  In reviewing a corporate reorganization, the court held that the corporation had attained at least de facto status.  Citing Claremont College, the court noted that only the state can challenge the validity of a corporation.


Barbee v. Board of Comm’rs of Wake County, 210 N.C. 717 (1936).  When taxpayers sue to enjoin the levy of a tax, on the ground that the election was illegal, injunction, rather than quo warranto, is the proper remedy.


Starbuck v. Havelock, 252 N.C. 176 (1960).  The plaintiffs challenge the validity of the town of Havelock, on the ground that the incorporation referendum was not conducted pursuant to the 1959 act incorporating the town.  The town officials argued that the plaintiffs were required to sue under the quo warranto statute, which they had not.


The court held that the quo warranto statute did not apply to this case.  “This is not an action to determine a right to a public office nor to prevent the exercise of a franchise by a de facto corporation.  This is an action to determine whether a de jure municipal corporation has been established. . . .


“A delay in challenging compliance with the statutory requirements might permit a de facto corporation to arise, thereby subjecting plaintiffs and their property to obligations and liabilities of municipal government.  This gave plaintiffs a right to have the validity of the election determined without seeking authority from the Attorney General,” citing Barbee.  Id., at 178, 180.

Challenges


May the following persons or entities bring suit to challenge an annexation?  If so, what cause of action should they use, and what grounds may they allege in their actions?


Persons whose property is being annexed.


Persons who are residents or taxpayers of the annexing city.


Persons who own property near the annexation area but outside the city.


A nearby city or town.


The county.


The state of North Carolina.


Anyone else.

III – Tying Annexation to Utility Extensions

Introduction


North Carolina cities frequently use their utility systems as carrots for annexation.  That is, these cities will not extend utilities to property located outside the city unless the property owner petitions or agrees to petition for annexation.  


When a city offers water or sewer services to its own residents, it is considered a public utility and is obligated to extend service, on a nondiscriminatory basis, to all properties within the city that are within a reasonable distance of existing utility lines.
 A city can refuse to extend service to a potential customer inside the city only for reasons that are directly related to the utility itself, such as a lack of water capacity or sewage treatment capacity, or the unusual distance of a property from existing utility lines.
  Outside its borders, though, a city has no obligation to extend service to persons or properties; outside its borders it is not a public utility.
  Therefore, it can condition the extension of utility service on matters not directly related to the utility; and one such condition can be the customer’s agreement to be annexed.


The federal courts have made clear that utility policies that require annexation as a condition of service do not violate federal law.  The most serious challenge under federal law involves the application of the antitrust statutes to these utility policies.  In certain circumstances the antitrust laws prohibit tying one product to another, and to require annexation as a condition of receiving water or sewer ties one product – annexation – to another – utility service.  In Town of Hallie v. City of Eau Claire
 the United States Supreme Court held that because a Wisconsin city was not obligated to provide extraterritorial utility service, its tying arrangements were insulated from any federal antitrust liability.
  Four years later a federal district court applied this framework to a North Carolina city and found that North Carolina’s statutes also created a clear state policy that cities could engage in similar anticompetitive conduct.

Enforceability in the future against the original party


Assume that a city does not want to annex the property at the time it extends utility service and therefore asks the property owner to sign a contract, under which the owner agrees to submit an annexation petition later, upon the city’s request, or agrees not to participate in any legal challenge to an involuntary annexation that includes the property owner’s property.  Can such a contract be enforced against the property owner?  


A contract of this sort can certainly be enforced against the property owner who signed it.  This issue was before the Washington state supreme court in the case of Yakima County (West Valley) Fire Protection District No. 12 v. City of Yakima.
  The city of Yakima had had a policy for more than twenty years of requiring annexation of any area to which it extended water or sewer service.  If an extraterritorial property owner wished city utility services, the city required the owner to sign an agreement that required the property owner to sign any petition presented to the owner and leading to annexation of the property.  In 1981 one couple that was plaintiff in the case signed such an agreement; when the city presented them with an annexation petition ten years later, they sought to avoid their contractual obligation.  The Washington supreme court held that the agreement was enforceable.  It noted that the city had no statutory obligation to provide utility service to extraterritorial customers, and therefore the agreements were supported by consideration.

Enforceability in the future against successors of the original party


A new customer and a new contract. When a property owner conveys property, that property owner normally will cease being a customer of the city’s utility system and the new property owner will become the customer.  The city could require the new property owner (and each subsequent new property owner) to sign a new contract, agreeing to petition for annexation when requested to do so by the city, as a condition of becoming a utility customer of the city.  When a city follows that procedure, the current property owner will always be subject to a current contract, and that contract can be enforced.  In Yakima County the city followed this procedure – the local banks required that a new contract be signed at the closing when the property was sold – and the court upheld the enforceability of the contract against the new owners.


Cutting off service if the property owner refuses to be annexed.  Because the city is under no statutory obligation to extend service to an extraterritorial customer, it might be able to terminate service if a subsequent property owner refused to sign an annexation petition.  Courts in a number of states have permitted cities to terminate existing extraterritorial service, unless the city is contractually barred from termination.  For example, in Flex-O-Glass, Inc. v. City of Dixon
 the city had been providing utility services to an extraterritorial property owner for almost thirty years, then began implementing a policy that required such properties to agree to annexation in order to continue receiving utility services.  The Illinois Court of Appeals upheld the city’s actions, even though the property owner had been using city service for decades and, indeed, had made expensive improvements in reliance on the continuation of the service.  If the property owner would not agree to annexation, the city was permitted to terminate service.
  If a city wishes to use this route for assuring that later owners petition for annexation when the city asks that they do so, the city would be wise to adopt a formal policy, which would thereby become part of the city’s contract with extraterritorial water customers, stating that the city may terminate the service at any time if the customer refuses the city’s request to petition for annexation.


Recording the contract, so that it runs with the land.  Some cities have recorded their contracts with property owners, in hopes that the obligation to sign an annexation petition runs with the land and for that reason can be enforced against a later owner with recorded notice of the contract.  Although the law on this point is not fully developed, it is likely that recording such a contract would cause the contract to be enforceable against later owners of the property.  North Carolina law distinguishes between two types of interests that run with the land: real covenants at law and equitable servitudes.  In the 1992 case of Runyon v. Paley,
 the North Carolina supreme court discussed these two kinds of interests at length, and from the court’s discussion, it appears that a city’s recorded agreement with a property owner, tying annexation to utility service, does successfully create an equitable servitude (although not a real covenant at law).


Real covenant at law.
1. The parties must intend that the contract run with the land.  The contract can say so specifically.
2. The covenant must “touch and concern” land of both parties to the contract.  This covenant does not touch and concern land of the city.
3. There must be horizontal and vertical privity.  There is no horizontal privity between the two parties to such a contract.
Equitable servitude.

1. The parties must intend that the contract run with the land.  The contract can say so specifically.
2. In Runyon the court modified the touch and concern requirement so that the promise need not touch and concern land owned by the promisee, if the promisee seeks to enforce the promise.  Only the city would be enforcing the promise, and so this requirement is met.
3. In Runyon the court made clear that horizontal privity is unnecessary.

� One potential side effect of having prior jurisdiction is illustrated in an Illinois case.  In Village of Mundelin v. Village of Long Grove, 580 N.E.2d 599 (Ill. Ct. App. 1991), the court held that a city with prior jurisdiction had standing to bring an action to challenge the attempt by a second city to annex the same area.  The issue of one city’s standing to challenge an annexation by a second city is discussed in chapter x.


� 279 N.C. 156, 181 S.E.2d 443 (1971).


� 310 N.C. 723, 314 S.E.2d 534 (1984).


� 279 N.C. 156, 181 S.E.2d 443 (1971).


� E.g., Dale v. City of Morganton, 270 N.C. 567, 155 S.E.2d 136 (1967); Fulghum v. Town of Selma


238 N.C. 100, 76 S.E.2d 368 (1953).


� Cf., Dale v. City of Morganton, 270 N.C. 567, 155 S.E.2d 136 (1967) (City may terminate electrical service because wiring in house is unsafe, but may not terminate electrical service as a means of enforcing the housing code); State ex rel. Utilities Commission v. National Merchandising Corp., 288 N.C. 715, xxx S.E.2d xxx (1975) (Telephone utility may not terminate service to subscribers who place another company’s cover over the cover of the utility-provided telephone book).


� Fulghum v. Town of Selma, 238 N.C. 100, 76 S.E.2d 368 (1953).


� See City of Fort Collins v. Park View Pipe Line, 336 P.2d 716 (Colo. 1959) (city may terminate service to existing extraterritorial customers unless they agree to be annexed by city); State ex rel. Indian Hill Acres, Inc. v. Kellogg, 79 N.E.2d 319 (Ohio 1948) (city requirement that extraterritorial water service be conditioned upon annexation not against public policy); Andres v. City of Perrysburg, 546 N.E.2d 1377 (Ohio Ct. App. 1988) (city policy of requiring annexation as a condition of utility connection does not deprive potential customers of equal protection nor is it a taking of their property).


� 471 U.S. 34 (1985).


� In Amalgamated Trust and Savings Bank v. Village of Glenview, 423 N.E.2d 1230 (Ill. Ct. App. 1981), the court held that a city policy of tying utility service to annexation did not violate the state’s antitrust statute.


� Pinehurst Enterprises, Inc. v. Town of Southern Pines, 690 F. Supp. 444 (M.D.N.C. 1988).


� 858 P.2d 245 (Wash. 1993).


� 718 N.E.2d 730 (Ill. Ct. App. 1999).


� Other courts reaching a similar conclusion are City of Fort Collins v. Park View Pipe Line, 336 P.2d 716 (Colo. 1959) (Unless contract with extraterritorial customer limits reasons for which city may terminate service, city has complete discretion to terminate); Rehm v. City of Batavia, 125 N.E.2d 831 (Ill. Ct. App. 1955) (City may terminate service to existing extraterritorial customer, in absence of contract to contrary); Exchange Nat’l Bank of Chicago v. Behrel, 292 N.E.2d 164 (Ill. Ct. App. 1972) (City may terminate service to existing extraterritorial customer, in absence of contract to contrary); Adkisson v. Ozment, 370 N.E.2d 594 (Ill. Ct. App. 1977) (Once contract with extraterritorial customer has expired, city may unilaterally terminate service); Davisworth v. City of Lexington, 224 S.W.2d 649 (Ky. 1949) (“Non-residents have no lawful claim upon any city service.  Any use of city facilities by nonresidents is wholly permissive (in the absence of contract or estoppel) and not based upon legal right. . . . It follows that the City’s consent [to use of its utility facilities] could be withdrawn at will.”).


� 331 N.C. 293, xxx S.E.2d xxx (1992).  In maintaining a separate analysis of real covenants and equitable servitudes, the court was resisting recent attempts to merge these two areas of law into a single law of servitudes.  See Restatement of the Law Third, Restatement of the Law: Property: Servitudes (2000).  If the North Carolina courts were to adopt the recommendations of this restatement, it would be easier for a city to enforce an annexation agreement against subsequent owners.





