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[Note: For an extensive analysis of habitual fedod violent habitual felon laws, see Jeff Welty,
“North Carolina’s Habitual Felon and Violent HatatuFelon Laws,” Administration of Justice
Bulletin No. 2008/04 (June 2008), available onke
http://www.sog.unc.edu/programs/crimlaw/documei&@804.pdf]

Habitual Offender Laws

Habitual Felon Law; G.S. 14-7.1 through 14-7.6

Generally Being an habitual felon is not a crime but idads achieved when a person has been
convicted of three felony offenses as set out 8. &4-7.1: the second felony must have been coeuhitt
after the conviction of the first felony and thé&dhfelony must have been committed after the cctim
of the second felony. When a defendant is conviotexdfelony after having achieved habitual felon
status, the punishment for that offense is eleveiedClass C felony. State v. Penland, 89 N.C..3p0
(1986); State v. Thomas, 82 N.C. App. 682 (1986).d¢xample, if a defendant is convicted of felosiou
breaking or entering, a Class H felony, and themébto be a habitual felon, the judgment for the
conviction of felonious breaking or entering is éoClass C felony. No sentence is imposed for the
finding of habitual felon. State v. Wilson, 139 NA&pp. 544 (2000).

Disqualifying convictionsFelonies that do not qualify to support habifigédn status: (1)
convictions or pleas of guilty entered before Jlst967; (2) a conviction for which the defendant
received a pardon; (3) federal intoxicating liqoffienses; and (4) a conviction of habitual misdemoea
assault for an offense committed on or after De@erih2004. Multiple felonies committed before a
defendant attained the age of 18 may not constihate than one felony.

G.S. 14-33.2, as revised in 2004, provides incttieat a conviction of habitual misdemeanor
assault for an offense committed on or after De@srip2004, may not be used to prove a felony
conviction to establish habitual felon status. fhartext of the ratification clause concerning this
effective date, see Sec. 10.2, S.L. 2004-186, and felevant interpretation of the ratificatioawse in
the context of another statute, see State v. Le8p6rN.C. 55, 61-62 (2002). The 2004 legislative
amendment effectively overrules State v. Smith, N38. App. 209 (2000), on this issue. See State v.
Artis, 182 N.C. App. 196 (2007) (court discussetfication clause of 2004 legislation and notedt tha
convictions of habitual misdemeanor assault foerdkes committed before December 1, 2004, may be
used to prove habitual felon status; prohibitioniasgt using these convictions to prove habitualrfel
status only applies to offenses of habitual misderme assault committed on or after December 1, 2004

Use of habitual felon status for certain offensEsere is no statutory prohibition against using
felony offenses such as habitual impaired drivimhitual misdemeanor assault, and the felony of
operating a motor vehicle to elude arrest under @0S141.5 as the substantive felony which is gkxva
to a Class C felony by this law. State v. Baldwtih7 N.C. App. 713 (1995) (habitual impaired driying
State v. Smith, 139 N.C. App. 209 (2000) (habitaedemeanor assault); State v. Scott, 167 N.C. App.
783 (2005) (felony eluding arrest); State v. Afit82 N.C. App. 196 (2007) (habitual misdemeanor
assault).

No bar to use habitual DWI conviction to prove hahl felon statusThere is no statutory
prohibition against using prior convictions of halal impaired driving to establish habitual feldatss,



State v. Baldwin, 117 N.C. App. 713 (1995), everewkhe habitual impaired driving convictions were
also used to prove the substantive felony of habitapaired driving. State v. Misenheimer, 123 N.C.
App. 156 (1996).

No double jeopardy bar3.here is no double jeopardy violation in using $hene convictions
previously used at a prior trial in establishindpitaal felon status to establish habitual feloriustaat a
later trial. State v. Creason, 123 N.C. App. 49809@). There is no double jeopardy violation whems th
state uses a felony conviction to prove possessifirearm by a convicted felon and uses that same
felony conviction to prove habitual felon statutatg v. Glascp160 N.C. App. 150 (2003); State v.
Crump, 178 N.C. App. 717 (2006).

Collateral estoppel bar when acquittal based on sdahony convictionsA not guilty verdict in
a violent habitual felon hearing bars the statecaltateral estoppel grounds, from trying a deferndia
later violent habitual felon hearing based on #raes two prior convictions used in the prior violent
habitual felon hearing. State v. Safrit, 145 N.@pA541 (2001). Th&afrit ruling clearly would also
apply a habitual felon hearing.

District attorney’s policiesA district attorney’s policy of prosecuting akf@ndants who qualify
as habitual felons is not unconstitutional. StatBarks, 146 N.C. App. 568 (2001).

l. Indictment [see the indictment form at the end &this paper]

A. G.S. 14-7.3 requires that an indictment charduabitual felon must be separate from the
indictment charging the substantive felony. Stateatton, 342 N.C. 633 (1996) (dicta).
But seeState v. Young, 120 N.C. App. 456 (1995) (couleduin case decided before
Patton that indictment alleging felony offense in ficsiunt and habitual felon in second
count was not error; even if it was error, defendeas not prejudiced since he was
properly notified of the charges and the habite&dri charge was not mentioned to the
jury during the trial of the felony offense).

B. An habitual felon indictment need not referhe substantive felony offense(s) being
tried. State v. Cheek, 339 N.C. 725 (1995). Anyeeim referring to the substantive
felony is surplusage and does not invalidate tdetment if it does not prejudice the
defendant. State v. Bowens, 140 N.C. App. 217 (R000

C. An indictment for substantive felony offensafegd not refer to the habitual felon
indictment. State v. Todd, 313 N.C. 110 (1985).

D. One habitual felon indictment is sufficient fdt felony offenses being tried. That is, a
separate habitual felon indictment is not requfagdeach substantive felony indictment.
State v. Patton, 342 N.C. 633 (1996). However,défendant pleads guilty to criminal
offenses and admits to habitual felon status antéseing is continued until a later date,
a felony charge brought thereafter must be accoiegdry a new habitual felon
indictment. State v. Bradley, 175 N.C. App. 234020

E. The “date of offense” block in a habitual feladictment is not legally significant
because habitual felon is a status, not a crimat Block could be completed with (1)
the date when the grand jury considers issuindg#gtual felon indictment; or (2) the
date of the third conviction that effectively gdigd the defendant as a habitual felon.



F.

For each of the three preceding felony conungj@n habitual felon indictment must
allege the date of the commission of the offengktha date of the conviction, including
the court and state where the defendant was cealvighe second felony must have
been committed after the conviction of the firdofy. The third felony must have been
committed after the conviction of the second felony

The date of a prior conviction under the habiteédm law is the date of the jury’s return
of the guilty verdict, not the date when the seoéehwas imposed. State v. McGee, 175
N.C. App. 586 (2006).

Alleged indictment defects

State v. Gant]53 N.C. App. 136 (2002). (1) The defendant walscted for several
felonies and for being an habitual felon. He wasvatied of some of the felonies. An
error was discovered in the habitual felon indiatiria alleging the date of one of the
prior felony convictions. The judge granted theaestamotion for a continuance so the
state could obtain a superseding habitual felorcineknt to correct the error. The court
ruled, citing State v. Oakes, 113 N.C. App. 332¢@)9that the trial judge did not err in
granting the continuance. The court noted thatiffect was only technical. [Author’s
note: A superseding indictment was probably unresrgs The indictment likely could
have been amended to correct the technical ereay,. f8r example, State v. Hargett, 148
N.C. App. 688 (2002).]

State v. Briggs137 N.C. App. 125 (2000) (indictment alleginggorielony as “the
felony of breaking and entering . . . in violatioh. . . N.C. G.S. 14-54" sufficiently
alleged a prior felony conviction even though miedanor breaking or entering is
included in that statute).

State v. Smithl12 N.C. App. 512 (1993) [no fatal indictmentefts when (i) date of
guilty plea was not provided but date of sentenewag provided; and (ii) date of arrest
was provided but date of offense may have beegrréifit from date of arrest].

State v. Williams99 N.C. App. 333 (1990) (no fatal defect in iridient when felony
convictions were listed as in violation of enumedatNorth Carolina General Statute”
without naming “State of North Carolina”; this wasufficient allegation of name of
state against whom felonies were committed to cgmith G.S. 14-7.3).

State v. Spruil/l89 N.C. App. 580 (1988) (alleging erroneous aditeffense was not a
fatal variance since time was not of the essermmdafendant’s stipulation before trial
as to correct date showed that he was not surpbigdae variance).

State v. Bowend40 N.C. App. 217 (2000). The defendant was axadi of maintaining
a dwelling to keep or sell controlled substanceas@yssession of marijuana with intent
to sell and deliver, and then was adjudicated @&umalfelon and sentenced accordingly.
The habitual felon indictment alleged the threerfiglconvictions properly but also
alleged that the principal felony as felonious jpssgon of marijuana, which was
dismissed at trial. Because there is no requireiti@nthe habitual felon indictment
refer to the principal felony or felonies [StatePatton, 342 N.C. 633 (1996)], the court
ruled that the allegation of the principal felongswsurplusage, it was not prejudicial to
the defendant (he had proper notice that he wagetavith being a habitual felon), and
therefore the habitual felon indictment was valih the issue of surplusage in
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indictments, the court cited State v. Westbrook$, N.C. 43 (1996) and State v. Sisk,
123 N.C. App. 361 (1996).



H. Amendment of indictment

An habitual felon indictment may be amended to geahe date of the commission of a
felony alleged in the indictment, State v. Lock|ekt7 N.C. App. 255 (1994), to amend
conviction dates, State v. Hargett, 148 N.C. A8 2002), and to allege that all but
one of the felony convictions were committed after defendant became eighteen, State
v. Hicks, 125 N.C. App. 158 (1997).

State v. Lewisl62 N.C. App. 277 (2004). The court ruled tha&t skate was properly
permitted to amend a habitual felon indictment. $tag¢e corrected the second
conviction alleged in the indictment, which had takenly noted the date and county of
the defendant’s probation revocation instead ofidie and county of the defendant’s
prior conviction of felonious breaking and entering

SeeState v. Cogdelll65 N.C. App. 368 (2004), discussed below, wisipécifies when
the state may obtain a superseding habitual feldictment.

l. Defendant’s appeal on indictment issue

A defendant is permitted to raise on appeal thatfetony alleged in an habitual felon
indictment was actually a misdemeanor even thoagdhe trial court the defendant shad
tipulated to the convictions in the indictment.t8ta. Moncree, _ N.C. App. ___, 655
S.E.2d 464 (15 January 2008).

I1. Procedure

A. The defendant is first tried for the substanfetny offense(s) for which the defendant
has been indicted. The jury may not be informethefpending habitual felon
indictment. If the defendant is convicted of a fel@r felonies, then the same jury
(unless there is some reason not to use the sayenjili decide at a hearing whether or
not the defendant is an habitual felon. State @dT&13 N.C. 110 (1985) (jury need not
be re-impaneled for hearing). Of course, the defahchay plead guilty to the habitual
felon indictment, and a hearing on this issue wdnddinnecessary.

See generally State v. Winstead, 78 N.C. App.(1885) (provision in G.S. 14-7.3
prohibiting trial of habitual felon indictment with20 days of return of that indictment
by grand jury did not apply when state obtaine@w mdictment for the substantive
felony offense).

B. Proof of prior convictions may be shown by evide of: (1) the original record; (2) a
certified copy of the original record [note thetdexd records are self-authenticating:
Rules 901(b), 902(4), 1005 and 28 U.S.C. § 1738&daral statute that provides a
method of authenticating certified copies of caedords from other states]; or (3) a
stipulation between the state and the defendant.

State v. Wolfel57 N.C. App. 22 (2003). The defendant’s name Eldgdge Frank
Wolfe. The state introduced certified copies of juwdgments entered on felony
convictions of a person named “Eldridge Frank WdMée court ruled that this
established prima facie evidence of the prior fgloanvictions under G.S. 14-7.10. The
court noted that any discrepancies in other deftailse judgments (for example, one of



the judgments noted that the person’s race as bleile the defendant is white) are for
the jury to consider in weighing the evidence.

State v. Gilmorel42 N.C. App. 465 (2001). The defendant was aiadi of felonious
breaking or entering of a store and felonious laycéle then was adjudicated a habitual
felon. The defendant stipulated to the three pramvictions alleged in the habitual felon
indictment and to his habitual felon status. Howetlse issue was not submitted to the
jury, and the defendant did not plead guilty tonlge habitual felon. The court ruled that
the defendant was improperly adjudicated a habfelah. There was no court inquiry
establishing a record of a guilty plea.

State v. WaJl141 N.C. App. 529 (2000). The court ruled théaof a certified copy of

a conviction was sufficient to prove a convictiona habitual felon hearing. The court
stated, relying on the reasoning in State v. Jqriia@ N.C. App. 364 (1995) [faxed copy
of prior conviction admissible under former G.SA18340.4(e) in Fair Sentencing Act
hearing] that the methods of proving a convictioi.S. 14-7.4 are permissive, not
mandatory. The court noted that the judge careiiymined the fax, which showed that
it represented a document that was stamped wiglalesssowing it to be a true copy of
the original that was signed by the clerk of supecourt. The judge found that the fax
was a reasonable copy of the seal. The defendamiodicontend that the fax was
inaccurate or incomplete, but only that its adnoissiid not comply with G.S. 14-7.4.

See also the prima facie evidence rule in G.S..44State v. Hodge, 112 N.C. App. 462
(1993) (name “Michael Hodge” in court convictiortoed was sufficiently similar to
“William Michael Hodge”), and State v. Petty, 1000\ App. 465 (1990) (similar

ruling).

State v. Tyson, N.C. App. ___, 658 S.E.2d 285 (1 April 2008)e court ruled that
there was sufficient evidence introduced in an toabifelon hearing to prove the
defendant’s three prior convictions, although teéeddant’s birth date as alleged in the
indictment for two of the convictions was givenzasDecember 1979 and as 24
December 1978 for the other conviction. Each oftkinee court judgments introduced
by the state listed the name as “Noel John Tysehjth was the same name as the
defendant charged in the indictment. The defend@hhot introduce any evidence to
rebut the prima facie showing by the state und&: G4-7.4. Any discrepancies in the
judgments were for the jury to consider.

State v. Carpented 55 N.C. App. 35 (2002). The defendant was cdadiof habitual
misdemeanor assault and then adjudicated a habéloal The court ruled, relying on
State v. Lindsey, 118 N.C. App. 549 (1995), thaetdtate failed to prove that two New
Jersey convictions were felony convictions for iaditual felon law. The New Jersey
judgments did not state that the defendant wasictma/of a felony or sentenced as a
felon. An official did not certify that the two @hses were felonies in New Jersey. The
court rejected the state’s argument that the defieincbuld have received sentences
exceeding one year for each of the convictiongrafés punishable by more than one
year in prison constitute common law felonies uridew Jersey law, and thus this was
sufficient evidence to prove that they were feleopvictions.

A no contest plea entered in a North Carolina statet on or after July 1, 1975 is a
conviction. See State v. Jackson, 128 N.C. App.(6268).



D.

If a trial judge or appellate court rules thatrebitual felon indictment is technically
defective and dismisses the habitual felon indiciinine state may seek a new habitual
felon indictment and sentencing as an habituahteBtate v. Oakes, 113 N.C. App. 332
(1994); State v. Hawkins, 110 N.C. App. 837 (1998yersed on other groundState v.
Cheek, 339 N.C. 725 (1995); State v. Mewborn, 131.Mpp. 495 (1998) (violent
habitual felon indictment).

State v. Cogdelll65 N.C. App. 368 (2004). On January 14, 2002defendant was
indicted for several felony offenses. On January2®2®2, the defendant was indicted as
an habitual felon. The defendant was arraignedesd indictments on May 29, 2002. A
superseding habitual felon indictment was issue8eptember 3, 2002, which changed
the allegations involving the three felony conwat set out in the original habitual
felon indictment. The defendant was arraigned @ittdictment on September 6, 2002.
The defendant’s trial began on December 9, 200&iriguishing State v. Little, 126
N.C. App. 262 (1997), the court ruled that thel judge did not err in not dismissing the
superseding indictment. lattle, the state obtained an habitual felon indictmefiote

the defendant pled to the substantive felonies. él@w after obtaining convictions on
those substantive felonies, the state obtainegerseding habitual felon indictment,
deleting one of the felonies alleged in a priorit felon indictment and replacing it
with another. The court ibittle ruled that it was error to adjudicate and sent¢hee
defendant on the superseding habitual felon indiatrbecause the defendant was
entitled to rely, when he entered his plea on thestntive felonies, on the allegations in
the habitual felon indictment in evaluating theetalikelihood of success on the
habitual felon indictment. The court distinguishetdle on the following grounds: (1)
unlike the present case, the superseding habgiai fndictment irLittle occurredafter
(court’s emphasis) the defendant was convicteti@Bubstantive felonies; (2) there was
no indication inLittle that the pleas to the substantive felonies agtaaiturred at an
arraignment—the court stated that the critical éteat forecloses substantive changes
in an habitual felon indictment is the plea entdretbre the actual trial, not at an earlier
arraignment; (3) the court stated that the mosbmamt distinction between this case
andLittle involves notice; although the superseding habieiah indictment in this case
was brought after the defendant’s first arraignmeentas brought three months before
the defendant’s trial and thus the defendant recksufficient notice that he was being
prosecuted as a habitual felon for the three fetmmwictions alleged in the superseding
indictment.

The state must obtain an habitual felon indictinefore the trial of the substantive
felony. That is, the state may not wait until tredeshdant is convicted and sentenced for
the substantive felony and then obtain an habfalah indictment. State v. Allen, 292
N.C. 431 (1977). However, it was not a violatiortled Allen ruling when the defendant
was indicted for felony larceny of a motor vehialed habitual felon and then later
indicted for felonious possession of stolen goaks §tolen vehicle), and then tried for
felonious possession of stolen goods and habiélahf State v. Murray, 154 N.C. App.
631 (2002).

A habitual felon indictment returned two week$dse the substantive felony indictment
was valid. State v. Blakney, 156 N.C. App. 671 200

A defendant may plead no contest to a habitelahfindictment, even though G.S. 14-
7.6 only mentions “conviction or plea of guilty.tefe v. Jones, 151 N.C. App. 317
(2002)



K.

When a defendant pleas guilty or no contesatuthal felon, the trial judge must
comply with the procedures in G.S. 15A-1022(a) geid duties in taking guilty plea
from defendant). The trial judge may not simplyequtca defendant’s stipulation to
habitual felon status. State v. Artis, 174 N.C. A@B8 (2005); State v. Gilmore, 142
N.C. App. 465 (2001).

The procedures in G.S. 15A-928 do not apply kakitual felon proceeding. State v.
Marshburn, 173 N.C. App. 749 (2005).

A defendant in a habitual felon hearing coultdaudlaterally attack a prior felony
conviction on the ground that a district court dat have jurisdiction to accept a
defendant’s guilty plea to a felony. State v. Flangn171 N.C. App. 413 (2005).

Jury instruction is contained in N.C.P.I.—Crig@3.10.

Sentencing

A.

If a defendant is determined to be an habitakrf, the punishment classification for the
substantive felony conviction(s) is Class C (unkkssfelony was a Class A, B1, or B2,

in which case the sentencing is under these higlhssifications). See generally State v.
Thomas, 82 N.C. App. 682 (1986); State v. Aldridg@N.C. App. 638 (1985). The
judgment for the substantive felony conviction(s)sincontain the sentence for a Class C
felony. No sentence is imposed for the finding abitual felon status. State v. Wilson,
139 N.C. App. 544 (2000); State v. Taylor, 156 NA@p. 172 (2003).

For sentencing of felonies committed on or a®etober 1, 1994, the felony is treated a
Class C felony under the Structured Sentencing 38®\). First, determine the
defendant’s prior record level, except G.S. 14ptdhibits the assignment of points for
convictions “used to establish a person’s statiandsabitual felon.” State v. Miller, 168
N.C. App. 572 (2005) (state improperly relied omteonvictions used to prove habitual
felon status to also prove the defendant’s prioore level). It is proper, in calculating
prior record level, to use a felony conviction thets not submitted to the jury in
establishing habitual felon status even if it ocedrduring the same week as the other
felony conviction used to establish habitual fedtatus. State v. Truesdale, 123 N.C.
App. 639 (1996); State v. McCrae, 124 N.C. App. 6B296). After determining the
defendant’s prior record level, then the judge isg®oa sentence from the presumptive,
aggravated, or mitigated range just as the judgddwio so for any other Class C felony
under SSA.

In determining a prior record level under SSA, iampconviction of felonious breaking
or entering is considered a Class H felony for iheitéing points, even though the
defendant was sentenced as Class C felon for laeivadpitual felon. State v. Vaughn,
130 N.C. App. 456 (1998affirmed 350 N.C. 88 (1999).

The dispositional deviation for extraordinary mition under G.S. 15A-1340.13(g) and
(h) may apply to prior record levels | and Il unddass C.

For sentencing of felonies committed before Oetd., 1994, the felony is treated as a
Class C felony under Fair Sentencing Act (FSA). @aiendant’s prior convictions that



are used to prove the defendant’s habitual felatustmay also constitute aggravating
factors. State v. Roper, 328 N.C. 337 (1991).

Sentences imposed under the habitual felon lagt mun consecutively to any sentence
being served at the time the defendant is senteiS=xlG.S. 14-7.6.

State v. Watkins,  N.C. App. __, 659 S.E.2d 58 (15 April 2008)eTdefendant pled
guilty to financial card theft and habitual felaatsis. The trial judge sentenced him as a
Class C felon with Prior Record Level IV to a minim term of 64 months and a
maximum term of 86 months. The judge also enteredirfgs of extraordinary mitigation
and ordered the sentence to run concurrently \walféderal sentence the defendant was
then serving. (1) The court ruled that the stattdaght of appeal from the trial court’s
sentencing the defendant below the statutory mimirand maximum sentences. The
court then ruled that the trial court erred in sectng the defendant below the required
minimum and maximum sentences, which for a Clagsddy in Prior Record Level IV
was 80 months for the minimum and 107 months femtiaximum. (2) The court ruled
that the state did not have a right of appeal ftoentrial judge’s imposing a concurrent
sentence for habitual felon. However, the courpsnded the appellate rules and elected
to treat the state’s appeal as a petition for ae@inmandamus, for the reasons set out in
State v. Ellis, 361 N.C. 200 (2007). The court dufleat defendant’s concurrent sentence
was contrary to G.S. 14-7.6, and the court diretitedrial judge on remand to enter a
judgment that comports with that statute.

SeéeState v. Bethed 22 N.C. App. 623 (1996). The defendant pledtgud two felony
charges (felonious breaking and entering and felsnlarceny) and to being an habitual
felon. The prior convictions that established haddifelon status were (1) felonious
breaking and entering and felonious larceny; (&)day of a firearm; and (3) possession
of cocaine. In determining the defendant’s pri@ore level, the trial judge assigned one
point under G.S. 15A-1340.14(b)(6) because alelbenents of the current offense were
included in a prior offense [see (1) above] and poiat under G.S. 15A-1340.14(b)(7)
because the defendant committed the offenses fahwie had pled guilty while he was
on probation for a prior offense [see (3) abovéile Befendant, citing G.S. 14-7.6 (which
prohibits—in determining prior record level for $emcing as an habitual felon—
convictions used to establish habitual felon sjatugued that the trial judge erred in
assigning one point each as described above. Turérubed that the trial judge did not
err. The court reasoned that both G.S. 15A-1340){&) and (b)(7) address the gravity
and circumstances surrounding the offense for wthieldefendant is now being
sentenced, rather than the mere existence of tbegifense.

A defendant’s guilty plea to habitual felon icitinent alleging five felony convictions
bars the state from using all five felony conviogan calculating a defendant’s prior
record level. State v. Lee, 150 N.C. App. 701 (30pRuthor’s note: If the defendant
had pleaded not guilty, a hearing held, and tta judge had instructed the jury on only
three of the five felony convictions, then it wowadpear that the remaining two felony
convictions could be used to establish the defetslprior record level.]

There is no due process violation when a prasedecides which prior convictions to
use to establish habitual felon status and whidr gonvictions to use to establish a
defendant’s prior record level. State v. Cates, N54. App. 737 (2002).



H. The habitual felon law used in conjunction wsthuctured sentencing does not violate
double jeopardy. State v. Brown, 146 N.C. App. 22301).

IV. Constitutional Issues

The habitual felon statute is not unconstitutiamader the double jeopardy clause based on the
rulings in Apprendi v. New Jersey, 530 U.S. 4660(0Q or Blakely v. Washington, 542 U.S. 296 (2004).

Violent Habitual Felon Law; G.S. 14-7.7 through 147.12 |

Being a violent habitual felon is not a crime [sua status achieved when a person has been
convicted of two violent felony offenses as setiaut.S. 14-7.7. The second violent felony offermsest
have been committed after the conviction of th&t fiwolent felony. When a defendant is convicteé of
violent felony after having achieved violent hahitéelon status, the punishment for that offendées
imprisonment without parole.

Felonies that do not qualify to support violenbitaal felon status: (1) a conviction or plea of
guilty entered and a judgment entered thereon befoly 6, 1967; and (2) a conviction for which the
defendant received a pardon.

A “violent felony” is defined in G.S. 14-7.7(b) as:
) All Class A through E felonies.

(2) Any repealed or superseded offense substgnéglivalent to the offenses listed in (1)
above.

3 Any offense committed in another jurisdictiarbstantially equivalent to the offenses set
forth in (1) or (2) above.

The classification of an offense as a violentrigl@or both the offense being tried and for the
determination of the convictions used in estahtighiiolent habitual felon status) would be the
classification of the offense under the Structu8edtencing Act at the time that offense was conahitt
for which the defendant is being sentenced. Sde 8t&tevenson, 136 N.C. App. 235 (1999); State v.
Mason, 126 N.C. App. 318 (1997). Thus, an offedassified under the Fair Sentencing Act as a Class
D felony but classified as a Class G felony unter$tructured Sentencing Act would be considered a
Class G felony under the violent habitual felon @ example, second-degree burglary and second-
degree arson). Or a Class F felony under the Feaiteé®icing Act that is classified as a Class D fglon
under the Structured Sentencing Act would be cemedia Class D felony under the violent habitual
felon law (for example, voluntary manslaughter).

Note that some Class A through E felonies (draffitking offenses, first-degree burglary, etc.)
do not have violence as an element, but they ateded in the definition of violent felony.

A not guilty verdict in a violent habitual felorearing bars the state, on collateral estoppel
grounds, from trying a defendant in later violeabhual felon hearing based on the same two prior
convictions used in the prior violent habitual feleearing. State v. Safrit, 145 N.C. App. 541 (2001
l. Indictment [see the indictment form at the end dthis paper] [See also the discussion under

Habitual Felons above. Case law discussed in ¢ipét tvould equally apply to this topic. For a
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case upholding a violent habitual felon indictmesete State v. Mason, 126 N.C. App. 318
(1997).]

I. Procedure [See the discussion under Habitual Felons aboase Gaw discussed in that topic
would equally apply to this topic.]

Jury instruction: N.C.P.l. Crim.—203.13

M. Sentencing

A.

If a defendant is determined to be a violentitugh felon, the punishment for the felony
conviction(s) is life imprisonment without parole.

Sentences imposed under the violent habituahflelw must run consecutively to any
sentence being served at the time the defendaenhienced. See G.S. 14-7.12.

The reclassification of felony offenses aftexthivere committed so they become violent
felonies under the violent habitual offender seuibes not violate ex post facto
provisions. State v. Mason, 126 N.C. App. 318 (398Tate v. Wolfe, 157 N.C. App. 22
(2003).

Habitual Impaired Driving Law; G.S. 20-138.5

A person commits this offense:

(1) by committing the offense of impaired drivingder G.S. 20-138.1

(2) having been convicted of three or more “offeniswolving impaired driving”
[defined in G.S. 20-4.01(24a) to include impairenidg, commercial impaired
driving, felony death by vehicle, first- and secatefjree murder and involuntary
manslaughter based on impaired driving, similaeidies in other jurisdictions, etc.],
and

(3) these prior convictions all occurred within grars of the date of the present
offense. [For offenses committed before Decemb@0Q6, the prior convictions all
must have occurred within seven years.]

l. Indictment [see the indictment form at end of ths paper]

A.

The indictment must conform to the provision<o6. 15A-928. For example, the
allegation of the three or more prior convictionsstnbe contained in a separate count of
the indictment charging this offense or in a sejgairsdictment.

State v. Lobohel43 N.C. App. 555 (2001). The court ruled thatradictment properly
alleged habitual DWI (G.S. 20-138.1) as requiredzb$. 15A-928. The first count
alleged impaired driving (using the term “felonitis The second count alleged three
prior DWI convictions, giving the dates of the carions and the courts in which the
defendant had been convicted.
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The three or more prior convictions within teeays do not have to occur in any
particular order. For example, they all could ocoarthe same date. State v. Allen, 164
N.C. App. 665 (2004) (two DWI convictions consolieéd for judgment count as two
convictions in prosecution of habitual DWI); StateBaldwin, 117 N.C. App. 713
(1995).

Amendment of habitual DWI indictment

State v. Winslowd60 N.C. 161 (2005)The court, per curiam and without an opinion,
reversed the decision of the North Carolina CotiAmpeals, 169 N.C. App. 137 (2005),
for the reasons stated in the dissenting opinitve. defendant was arrested and charged
with habitual impaired driving (DWI) on April 9, BPD. He later was indicted, with the
oldest prior conviction mistakenly alleged as A@ril1993, which is not within seven
years of the current offense. At the close of tagess evidence, the defendant moved to
dismiss the indictment for not alleging habitual DWhe trial judge allowed the state to
amend the indictment to allege the correct commictlate of the oldest conviction as
August 11, 1993. The dissenting opinion stated tthmttmendment was a substantial
alteration of the charge and not allowed under G5%-923(e), because the amendment
elevated the offense from a misdemeanor to a feldbhg dissenting opinion stated that
the case should be remanded for resentencing alemeanor DWI.

I1. Procedure

A.

The procedure for trying this offense must confdo the provisions of G.S. 15A-928.
For example, the case must be tried before thegsig simple impaired driving offense
(without mention of the prior impaired driving caations, unless they are admissible
under a rule of evidence such as Rule 609) untesdefendant denies the existence of
one or more of the prior impaired driving convictioalleged in the indictment. If the
defendant denies the existence of these convigtibas the state must prove all the
prior convictions before the jury trying the impadrdriving offense.

See generallgtate v. Jerniganl18 N.C. App. 240 (1995) (trial judge in habitual
impaired driving trial erred in failing to formallgrraign defendant on prior convictions,
but error was not prejudicial in this case, whandbfendant had previously stipulated to
the convictions before trialBtate v. Hudginsl67 N.C. App. 705 (2005) (trial judge
erred under G.S. 15A-928 in allowing state in haddiDWI trial to introduce evidence

of prior DWI convictions before arraigning defentémdetermine whether he would
admit to the convictions).

State v. Ellis130 N.C. App. 596 (1998). The court ruled thaeeified AOC computer
printout of one of the defendant's prior DWI cortins was admissible to prove a prior
DWI conviction in a habitual impaired driving prasgion. The court, while noting the
provisions of G.S. 8-35.2, rested its ruling on A.%A-1340.14(f) (but note that this
statute permits the use of AOC records to provevictinns under the Structured
Sentencing Act, while this case involved proof @oaviction at trial.)

This offense is a substantive felony offensénimithe original jurisdiction of superior
court. State v. Priddy, 115 N.C. App. 547 (1994st&v. Bowden, 177 N.C. App. 718
(2006) (court reaffirmed that habitual DWI is a stamtive felony offense, not a status
offense, and thus the superior court had origmasgliction to try the transactionally-
related misdemeanors under G.S. 7A-271(a)(3); ctdd that in the po$triddy case
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V.

C.

of State v. Vardiman, 146 N.C. App. 381 (2001),ihead DWI was described as a
recidivist offense; court, relying on In re Appé&am Civil Penalty, 324 N.C. 373
(1989), stated that one panel of the Court of Afgpeannot overrule another panel, and
that in any evenvardimanin fact reaffirmedPriddy's ruling that habitual DWI is a
substantive felony; court also noted that the mecethat a statute is directed at
recidivism does not prevent the statute from esthinlg a substantive offense).

Jury instruction: N.C.P.l. Crim.—270.25A.

Constitutional Issues

A.

If a defendant is convicted of a misdemeanor ¢icample, misdemeanor assault) in
district court and appeals for trial de novo inetigr court, the state’s later indictment
of the defendant for felonious assault arisingaiihe same incident creates a
presumption of vindictiveness under the Due ProC#asse. Blackledge v. Perry, 417
U.S. 21 (1974). See also Thigpen v. Roberts, 4&8 27 (1984) (prosecution of
manslaughter barred under Blackledge after comnadf misdemeanor traffic offenses
in lower court and appeal for trial de novo in fegleourt; court stated in footnote 6 that
state may attempt to rebut presumption of vindesiass); State v. Mayes, 31 N.C. App.
694 (1976) (prosecution of felonious assault bawsder Blackledge after conviction of
misdemeanor assault in district court and appedtil de novo in superior court).
These rulings would likely apply to a defendant vidvaonvicted of impaired driving in
district court, appeals to superior court for tdalnovo, and the state then indicts the
defendant for habitual impaired driving; State is€tte, 142 N.C. App. 669 (2001).

If a defendant is convicted of impaired drivingdistrict court and does not appeal for
trial de novo, and then the state charges the daferwith habitual impaired driving, the
habitual impaired driving prosecution may be batrgdhe Double Jeopardy Clause
because the state may not prosecute a defendaamgfeater offense after a prosecution
for a lesser-included offense. Brown v. Ohio, 433.U61 (1977).

Habitual DWI is a substantive and punishmentackment offense that does not violate
double jeopardy. The defendant is subjected tore@thpunishment for the current
impairing violation and is not being punished acsettime for the three prior DWI
convictions. Also, it is not a double jeopardy aitbbn to use the same prior DWI
convictions to prove more than one habitual DWen#e. State v. Vardiman, 146 N.C.
App. 381 (2001)appeal dismissed55 N.C. 222 (2002). The court in State v. Bradle
181 N.C. App. 557 (2007), ruled that the habitu#Idffense is not unconstitutional
under the Double Jeopardy Clause based on thesuimnApprendi v. New Jersey, 530
U.S. 466 (2000), or Blakely v. Washington, 542 (296 (2004).

Sentencing

A.

For offenses committed on or after Decembei99,71 the punishment is a Class F felony
and is subject to the sentencing provisions ofSfnectured Sentencing, but a defendant
must be sentenced to a minimum active term ofess than 12 months of imprisonment,
which shall not be suspended. A sentence mustonsecutively to any sentences being
served at the time of sentencing. G.S. 20-138.53{i®. North Carolina Court of Appeals
ruled in State v. Gentry, 135 N.C. App. 107 (198@) impaired driving convictions

used to prove habitual impaired driving may notubed to calculate the defendant’s
prior record level.
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For offenses committed on or after October 1, 189 before December 1, 1997, the
punishment for this offense is a Class G felony iarglibject to the sentencing
provisions of the Structured Sentencing Act.

A defendant convicted of this offense must hiaigeor her driver’s license permanently
revoked. G.S. 20-138.5(d).

The motor vehicle driven at the time of thiseoie is subject to forfeiture under certain
conditions. See G.S. 20-138.5(e).

Habitual Misdemeanor Assault Law; G.S. 14-33.2

[Note: The elements below reflect the changes nadeS. 14-33.2, effective for offenses
committed on or after December 1, 2004.]

A person commits this offense:

(1) (a) by violating any of the offenses in G.S-3B3tand causes physical injuy,
(b) by violating G.S. 14-34nd
(2) has been convicted of two or more prior felonynisdemeanor assaults.

A prior assault conviction does not qualify undiemegent (2) above if it occurred more
than 15 years before the date of the offense seh@lement (1) above.

[Note: When two prior assault convictions occuroedthe same date, there is no
statutory bar to count them as two convictions umtiement (2) abové&eeState v.
Forrest, 168 N.C. App. 614 (2005) (no statutoryuregment that prior convictions occur
on separate dates).]

l. Indictment [see the indictment form at end of ths paper]

A.

The indictment must conform to the provision<o6. 15A-928. For example, the
allegation of the prior convictions must be congéaimn a separate count of the
indictment charging this offense or in a sepanatiéctment.

State v. Williams153 N.C. App. 192 (2002). The state indicted tekeddant for assault
on a female. He was convicted. Then the state prava separate sentencing hearing
that the defendant had five qualifying convictidagpurportedly establish habitual
misdemeanor assault under G.S. 14-33.2. The caled that the court lacked
jurisdiction to sentence the defendant for habitnisidemeanor assault when the
indictment only charged assault on a female, aensnor. An indictment charging the
felony of habitual misdemeanor assault is requip&dthor’s note: G.S. 15A-928
requires the state, in charging the felony of habimisdemeanor assault, to indict the
defendant for the misdemeanor assault and to alhegigher a separate count of the
same indictment or in a separate indictment the pivor qualifying convictions that
constitutes habitual misdemeanor assault.]
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The two prior convictions do not have to oceuany particular order. For example, they
could have occurred on the same d8exState v. Forrest, 168 N.C. App. 614 (2005)
(no statutory requirement that prior convictionsuwrcon separate dates).

I1. Procedure

A.

C.

The procedure for trying this offense must confdo the provisions of G.S. 15A-928.
For example, the case is tried before the jury sisnple assault on a female offense
(without mention of the prior convictions, unlebey are admissible under a rule of
evidence such as Rule 609) unless the defendaigstire existence of one or more of
the prior convictions alleged in the indictmentthié defendant denies the existence of
these convictions, then the state must prove alptior convictions before the jury.

State v. Burch160 N.C. App. 394 (2003). The court ruled thatdtete failed to prove

the felony of habitual misdemeanor assault wherd#&fendant neither stipulated to his
prior convictions nor was arraigned under G.S. B28{c) and admitted to them, and the
state did not prove the convictions before the.jury

This offense is a felony within the originaligdiction of superior court. State v. Smith,
139 N.C. App. 209 (2000).

Jury instruction: N.C.P.l Crim.—208.45.

1". Constitutional Issues

A.

If a defendant is convicted of a misdemeanor ¢icample, misdemeanor assault) in
district court and appeals for trial de novo inetigr court, the state’s later indictment
of the defendant for felonious assault arisingaiuihe same incident creates a
presumption of vindictiveness under the Due ProC#asse. Blackledge v. Perry, 417
U.S. 21 (1974). See also Thigpen v. Roberts, 4&8 &7 (1984) (prosecution of
manslaughter barred under Blackledge after comnadf misdemeanor traffic offenses
in lower court and appeal for trial de novo in fegleourt; court stated in footnote 6 that
state may attempt to rebut presumption of vindesiass); State v. Mayes, 31 N.C. App.
694 (1976) (prosecution of felonious assault bawsder Blackledge after conviction of
misdemeanor assault in district court and appedtitl de novo in superior court).
These rulings would likely apply to a defendant vidioonvicted of assault on a female
in district court, appeals to superior court faaltde novo, and the state then indicts the
defendant for habitual misdemeanor assault.

If a defendant is convicted of assault on a fermadistrict court and does not appeal for
trial de novo, and then the state charges the dafgrwith habitual misdemeanor
assault, the habitual misdemeanor assault prosecuay be barred by the Double
Jeopardy Clause because the state may not prosedetendant for a greater offense
after a prosecution for a lesser-included offe@sewn v. Ohio, 432 U.S. 161 (1977).
For an analysis of what constitutes offenses stibpeihie Double Jeopardy Clause, see
United States v. Dixon, 509 U.S. 688 (1993).

The habitual misdemeanor assault law does otatei double jeopardy. State v.
Carpenter, 155 N.C. App. 35 (2002). There is np@st facto violation in using offenses
to prove habitual misdemeanor assault that occureéare the enactment of the statute
creating the habitual misdemeanor assault offésisge v. Smith, 139 N.C. App. 209
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V.

(2000). The habitual misdemeanor assault offeneetisinconstitutional under the
rulings in Apprendi v. New Jersey, 530 U.S. 4660(0 or Blakely v. Washington, 542
U.S. 296 (2004), or under the Double Jeopardy @lagtate v. Massey, 179 N.C. App.
803 (2006).

Sentencing

A.

This offense is a Class H felony. It becameafie for offenses committed on or after
December 1, 1995. Sentencing for this offense bigesti to the provisions of the
Structured Sentencing Act, which requires the deitextion of the defendant’s prior
record level and the imposition of a sentence enptesumptive, aggravated, or
mitigated range. The North Carolina Court of Apgealled in State v. Gentry, 135 N.C.
App. 107 (1999) that impaired driving convictiorsed to prove habitual impaired
driving may not be used to calculate the defendgmior record level. Th&entryruling
would apply to habitual misdemeanor assault as. well

G.S. 14-33.2, as revised in 2004 effective fbermses of habitual misdemeanor assault
committed on or after December 1, 2004, providexffiect that a conviction of habitual
misdemeanor assault may not be used to prove aie tiiree felonies to establish
habitual felon status. The statutory revision dff@ty overrules State v. Smith, 139
N.C. App. 209 (2000), on this issue.

General Constitutional Issues

Challenging Prior Convictions

A.

Collateral attack of a prior conviction is lirad to a claim based on an alleged violation
of right-to-counsel.

Custis v. United State§11 U.S. 485 (1994). The Court ruled that altlioaglefendant
has a federal constitutional right to collateraltiack a prior conviction because it was
obtained in violation of an indigent’s constitutadmight to counsel, a defendant has no
federal constitutional right to collaterally attaglprior conviction on other grounds, such
as (1) the guilty plea was obtained without progvice about waiver of rights as
required by Boykin v. Alabama, 395 U.S. 238 (1960)(2) the defendant’s lawyer
provided ineffective assistance of counsel underSixth Amendment. The Court ruled
that a trial judge at a federal sentencing heanamdjproperly barred the defendant from
attacking—under the grounds specified in (1) andaffbve—prior state convictions
offered by the government to enhance a federakseat

The Court stated that the defendant could attagktiaite convictions in state court or
through federal habeas review. If the defendantsuasessful, the defendant then could
apply for reopening of any federal sentence entthbgedhe state convictions (although
the Court stated that it expressed no opinion erafipropriate disposition of such an
application).

[Author’s note: The North Carolina Court of AppeaisState v. Stafford, 114 N.C.
App. 101 (1994) ruled that a defendant may noagethlly attack prior DWI convictions
on Boykingrounds when the convictions are offered to ptbeeoffense of habitual
impaired driving. TheStaffordruling is consistent with th€ustisruling, and it would
also bar a defendant from collaterally attackingiar conviction orBoykingrounds
when the state seeks to use the conviction atrsentgor to impeach the defendant with
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that conviction. See State v. Muscia, 115 N.C. A88 (1994) (court ruled, relying on
Stafford that the defendant was properly denied collatttalck of a prior DWI
conviction used in sentencing for a DWI offense)d&endant’s remedy would be to
directly attack the prior conviction (if it occudén a North Carolina state court) by a
motion for appropriate relief under G.S. 15A-14@3he court where the conviction
occurred.

For right-to-counsel violations, G.S. 15A-980 albbw defendant to collaterally
attack a prior conviction that the state seeksswfar impeachment or sentencing
purposes. Thus, North Carolina statutory law issexient with federal constitutional law
as described iQustis

The North Carolina Court of Appeals has ruled thdefendant has the burden of
proof when seeking to set aside a convictioBogkingrounds. State v. Hester, 111
N.C. App. 110 (1993); State v. Bass, 133 N.C. ApfH (1999) (defendant failed to meet
burden of proof). And, G.S. 15A-980 specificallyppides that a defendant has the
burden of proof when seeking to set aside a caowvian right-to-counsel grounds.

Note that part of the court’s opinion in State ve&son, 123 N.C. App. 495 (1996) is
inconsistent with the discussion above. To thergxtas inconsistent, it is of
guestionable validity.

A defendant may not collaterally attack a prior cotigh based on allegation of
ineffective assistance of counsel. State v. Hendlg§ N.C. App. 634 (2003).]

State v. Fulp355 N.C. 171 (2002). The court ruled that thal judge properly ruled

that a prior conviction used in a habitual felomtreg was not obtained in violation of
the defendant’s right to counsel. The defendanndidmeet his burden of proving by a
preponderance of evidence that he had not waiveddtit to counsel—G.S. 15A-
980(c). The court noted, citing State v. Heatw8i4 N.C. 1 (1996), that a waiver of the
right to counsel need not be in writing. G.S. 7A# (“may, in writing, waive”) is
directory, not mandatory. The court also statetldlthough a trial judge must consider
the factors in G.S. 7A-457(a) in deciding whetheraaver of counsel is valid, the judge
is not required to find and state that it consider®se factors.

An uncounseled misdemeanor conviction, when arfipe is imposed, is valid for later
use as a prior conviction. However, an uncounselisdemeanor conviction is not valid
for such use if a suspended sentence or activerssntvas impose&eeAlabama v.
Shelton, 535 U.S. 654 (2002). The ruling in Nichal&Jnited States, 511 U.S. 738
(1994) (because an uncounseled misdemeanor canvistconstitutionally valid if a
defendant does not receive an active sentencedbronviction, that conviction may
constitutionally be used in a later proceedingluding a sentencing hearing), must be
reconsidered in light oAlabama v. Shelton

Constitutionality of Habitual Felon Law

North Carolina appellate courts have upheld thesttutionality of the habitual felon law. State
v. Todd, 313 N.C. 110 (1985); State v. Smith, 112 Mpp. 512 (1993).

Miscellaneous Issues

A.

Manson is convicted of armed robbery (the oféemss committed on October 15, 1994)
and is found to be a violent habitual offender.igisentenced to life imprisonment
without parole. Manson argues it is a violatioritegex post factalause to find him to

be a violent habitual offender because the coronstiestablishing that status occurred
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before the October 1, 1994, effective date of flbbéent habitual offender law under
which he was sentenced. Is it a violation ofélepost factelause?

No. Courts have ruled that a sentence imposed halzitual offender is an increased
punishment for the current offense, not an addaligmnishment for the prior
convictions. Gryger v. Burke, 334 U.S. 728 (1948¢Donald v. Massachusetts, 180
U.S. 311 (1901). See also State v. Todd, 313 N1G.(1985); State v. Cobb, 18 N.C.
App. 221 (1973)reversed on other ground®84 N.C. 573 (1974), State v. Smith, 139
N.C. App. 209 (2000).

Weldon is convicted of felonious breaking anteeing for a crime committed on
October 2, 1994. He has a 1989 conviction for dssatln a deadly weapon with intent

to kill inflicting serious injury, which was a Cla$ felony then and which is a Class C
felony under SSA. As a result of SSA sentencing[see G.S. 15A-1340.14(c)], the trial
judge assesses 6 points (for a Class C felonyh®a989 conviction. Weldon argues the
legislature’s classification of the 1989 convict@ma Class C felony for determining
prior record level is a violation of thex post fact@lause. Is it a violation of thex post
factoclause?

No. State v. Mason, 126 N.C. App. 318 (1997). Sse @ovington v. Sullivan, 823 F.2d
37 (2d Cir. 1987) (no violation @x post factelause when defendant’s predicate crime
was reclassified as a violent felony after histfasnviction but before the offense for
which he was convicted and sentenced as a secoleht/felony offender); United
States ex rel. Boney v. Godinez, 837 F. Supp. B6B.(Ill. 1993).

It is a matter of legislative intent whether adative punishments for multiple offenses
are permitted at a single trial.

Missouri v. Hunter459 U.S. 359 (1983). The defendant was convititsddegree
robbery and armed criminal action at a single iridWlissouri state court. The defendant
was sentenced for each of these offenses. The elemearmed criminal action are the
commission of a felony with a dangerous or deaddgpon, and all these elements are
included in the offense of first-degree robberye Tourt ruled that when a legislature
specifically authorizes cumulative punishment urtder statutes, regardless whether
these two statutes proscribe the “same” conductutieBlockburgertest [Blockburger
v. United States, 284 U.S. 299, 52 S. Ct. 180, .76d- 2d 306 (1932)], there is no
violation of the Double Jeopardy Clause of thelF&mendment.
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HABITUAL FELON INDICTMENT G.S. 14-7.1
page one of two pages

[This form is to be used in preparing an indictmttiat alleges that the defendant is an habitual
offender. Being an habitual offender is not a crihes a status. G.S. 14-7.6 provides that a
defendant is to be sentenced as a Class C felon edrevicted of a felony committed while the
defendant is an habitual offendBro not use this form to charge a defendant with vient
habitual offender status under G.S. 14-7.7. Theresianother indictment form available to
charge that status]

The jurors for the State upon their oath predesit lame defendapts an habitual felon
in that on or aboutfve date the defendant committed fe)Jqmame defendahtlid commit the
felony of (hame felony and give statutory citatjand that on or abougi{e date the defendant
was convicted of felojyname defendaptvas convicted of the felony afigme felony for which
defendant was convicted and the court and statenich the defendant was convicteand that
on or aboutdive date the defendant committed fe)aqmame defendaptid commit the felony
of (name felony and give statutory citatjand that on or abougif{e date the defendant was
convicted of felony(name defendahptvas convicted of the felony ohigme felony for which
defendant was convicted and the court and statenich the defendant was convicteand that
on or aboutdive date the defendant committed fe)aqmame defendaptid commit the felony
of (name felony and give statutory citatjand that on or abougi{e date the defendant was
convicted of felony(name defendahtvas convicted of the felony ohigme felony for which

defendant was convicted and the court and stateéhich the defendant was convicted

Note:

To be an habitual felon, the defendant must hage guilty or no contest to or have been
convicted ofthreefeloniesbeforethe commission of the felony with which the defentis
charged. Each of the three prior felonies must leencommittedafter the plea of guilty or no
contest to or conviction of the one before it.

The North Carolina Supreme Court in State v. Pad2 N.C. App. 633 (1996) ruled that a

separate habitual felon indictment is not requfoedeach substantive felony indictment. One
habitual felon indictment is sufficient.
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HABITUAL FELON INDICTMENT, continued G.S.14-7.1
page two of two pages

Note (continued):

The North Carolina Supreme Court in State v. Ch88R,N.C. 725 (1995) ruled that a habitual
felon indictment need not allege the predicaterfgloeing tried.

Sample Indictment

The jurors for the State upon their oath preseaitiames Peter Kenly is an habitual felon in that
on or about June 1, 1982, James Peter Kenly didntbthe felony of armed robbery in violation
of G.S. 14-87 and that on or about January 12, 1.988es Peter Kenly was convicted of the
felony of armed robbery in the Superior Court of3&n County, North Carolina; and that on or
about April 30, 1990, James Peter Kenly did conthatfelony of felonious breaking and
entering in violation of G.S. 14-54 and that orabout November 10, 1990, James Peter Kenly
was convicted of felonious breaking and enterinthexSuperior Court of Cumberland County,
North Carolina; and that on or about August 30,51 9&mes Peter Kenly did commit the felony
of felonious larceny in violation of G.S. 14-72 ahdt on or about December 12, 1995, James
Peter Kenly was convicted of the felony of felorgdarceny in the Superior Court of Sampson
County, North Carolina.

Punishment:
If the defendant is convicted of a felony, anchié fury then finds (or the defendant pleads guilty
to) in a separate proceeding that the defendaat ls&bitual felon, that conviction is punished as

a Class C felony. If there is more than one felomryviction, each conviction is punished as a
Class C felony. See State v. Thomas, 82 N.C. App.(6986).
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VIOLENT HABITUAL FELON INDICTMENT G.S. 14-7.7
page one of two pages

[This form is to be used in preparing an indictmtiatt alleges that the defendant is a
violent habitual offender. Being an habitual offends not a crime; it is a status. G.S. 14-
7.12 provides that a defendant is to be sentermchig imprisonment without parole
when convicted of a violent felony committed whihe defendant is a violent habitual
offender.Do not use this form to charge a defendant with hatual offender status
under G.S. 14-7.1. There is another indictment fornavailable to charge that statug.

The jurors for the State upon their oath predegit lame defendapts a violent habitual
felon in that on or aboug{ve date the defendant committed fe)Jqmame defendahtlid
commit the violent felony ofnfame felony and give statutory citatjand that on or abougife
date the defendant was convicted of feJgngme defendahtvas convicted of the violent felony
of (hame felony for which defendant was convicted haaourt and state in which the
defendant was convictgdand that on or abougife date the defendant committed fe)amame
defendantdid commit the violent felony oh@me felony and give statutory citatjand that on
or about give date the defendant was convicted of fglgmyme defendaptvas convicted of the
violent felony of fame felony for which defendant was convicted hadburt and state in

which the defendant was convicted
Note

To be a violent habitual felon, the defendant nimnaste pled guilty or no contest to or have been
convicted oftwo violent felonieseforethe commission of the felony with which the defent

is charged. Each of the two prior violent felomesst have beecommittedafter the plea of
guilty or no contest to or conviction of the onddoe it.

For a definition of “violent felony” for violent fenies committed on or after May 1, 1994 until
September 30, 1994, see the version of G.S. 1dpplicable to those offenses. For a definition
of “violent felony” for violent felonies committedn or after October 1, 1994, see the version of
G.S. 14-7.7 applicable to those offenses.

The North Carolina Supreme Court in State v. Pad2 N.C. App. 633 (1996) ruled that a
separate habitual felon indictment is not requfoeceach substantive felony indictment. One
habitual felon indictment is sufficient. This rudinvould likely be applied to a violent habitual
felon indictment.
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VIOLENT HABITUAL FELON INDICTMENT, continued G.S. 14-7.7
page two of two pages

Note (continued):

The North Carolina Supreme Court in State v. Ch88R,N.C. 725 (1995) ruled that an habitual
felon indictment need not allege the predicaterfgloeing tried. That ruling would likely be
applied to a violent habitual felon indictment.

Sample Indictment

The jurors for the State upon their oath preseattfravid Louis Smith is a violent habitual felon
in that on or about July 5, 1982, David Louis Sndiith commit the violent felony of armed
robbery in violation of G.S. 14-87 and that on boat January 12, 1983, David Louis Smith was
convicted of the violent felony of armed robberythie Superior Court of Wilson County, North
Carolina; and that on or about April 30, 1990, Dialouis Smith did commit the violent felony
of second-degree rape in violation of G.S. 14-2n@8 that on or about November 10, 1992,
David Louis Smith was convicted of second-degree a the Superior Court of Cumberland
County, North Carolina.

Punishment

If the defendant is convicted of a violent feloapd if the jury then finds (or the defendant
pleads guilty to) in a separate proceeding that#fendant is a violent habitual felon, the
punishment for that violent felony is life imprisoent without parole. If there is more than one
violent felony conviction, each conviction is pumesl with life imprisonment without parole. See
State v. Thoma®2 N.C. App. 682 (1986) (this ruling, applicabdethe habitual felon law,

would appear to be equally applicable to the viokabitual felon law).
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HABITUAL IMPAIRED DRIVING G.S. 20-138.5
page one of three pages

[Note: Use this form only for offenses committed owr after December 1, 2006.]

Charging Language for Arrest Warrant or Magistrate’ s Order only:

... unlawfully, willfully, and feloniously did drive a vehicld on frame or describe highway or
public vehicular arej a choose onehighway? public vehicular ared, while subject to an
impairing substanéeand, within ten years of the date of this offerises been convicted of three
or more offenses involving impaired driviRgThe defendant has been previously conv e
(1) (hame date of conviction, offense, and court in Wismnviction occurreq (2) (hame date of
conviction, offense, and court in which convictamturred; and (3) fame date of conviction,

offense, and court in which conviction occuéd

Charging Language for an Indictment or Information (see Note below):

First count in the indictment or information:

... unlawfully, willfully, and feloniously did drive a vehiclé on frame or describe highway or
public vehicular arel a choose onehighway? public vehicular ared, while subject to an
impairing substancé.

Second count in the indictment or information:

. . .untawfully,-willully,-and-feleniously-did within ten years of the date of this offense, has
been convicted of three or more offenses involingaired driving® The defendant has been
previously convicted on (1jpéme date of conviction, offense, and court in Wisi@nviction
occurred; (2) (hame date of conviction, offense, and court in Wismnviction occurregd and

(3) (hame date of conviction, offense, and court in tvisimnviction occurred’
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HABITUAL IMPAIRED DRIVING, continued G.S. 20-138.5
page two of three pages

1. “Vehicle” is defined in G.S. 20-4.01(49).

2. “"Highway” is defined in G.S. 20-4.01(13).

3. “Public vehicular area” is defined in G.S. 20432).

4. “Impairing substance” is defined in G.S. 20-410th).

5. “Offense involving impaired driving” is defined G.S. 20-4.01(24a).

6. “Conviction” is defined in G.S. 20-4.01(4a)irtludes, for example, out-of-state
convictions. A conviction must have occurred witten years of the date of the
impaired driving offense.

7. More than three prior convictions may be alledeohay be useful to do because if
the state is unable to prove a particular priowvazion at trial, it may still be able to
prove three other prior convictions alleged inc¢heninal pleading.

Note:

The misdemeanor offense of impaired driving, G&128.1, is a lesser-included offense of
habitual impaired driving. Therefore, it is not essary to charge the misdemeanor offense when
charging habitual impaired driving.

In alleging and proving prior convictions in supercourt, a prosecutor must comply with G.S.
15A-928, which requires that an indictment or infiation for this kind of offense must allege
prior convictions in either (1) a separate courthefindictment or information charging the
substantive offense, or (2) in a separate indictrmaemformation. Also, the title of the

indictment or information must not include a refere to the prior convictions; therefore, the
title probably should delete the reference to “hadii in the name of the offense. The defendant
on trial for this offense in superior court mustdveaigned before the close of the state’s
evidence in the absence of the jury. If the defahddmits the prior convictions, proof of the
convictions and jury instructions about this eletrame not permitted. If the defendant denies the
prior convictions or a particular conviction, thitve state has the burden of proving the
conviction(s) before the jury.
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HABITUAL IMPAIRED DRIVING, continued G.S. 20-138.5
page three of three pages

Sample Charge (Arrest Warrant or Magistrate’s Order only):

. unlawfully, willfully, and feloniously did drive a vehicle on U.S. 70, Raleigh, N.C., a
highway, while subject to an impairing substanca, avithin ten years of the date of this offense,
has been convicted of three or more offenses imvglvnpaired driving. The defendant has been
previously convicted on (1) April 1, 2000, of imped driving in Durham County District Court;
(2) March 6, 2001, of felony death by vehicle in k& ounty Superior Court; and (3) January 4,
2003, of impaired driving in Durham County Distri€ourt.

Sample Charge (Indictment or Information only):

(First count of indictment or information)

. unlawfully, willfully, and feloniously did drive a vehicle on, U.S. 70 in Raleigh, N.C., a
highway, while subject to an impairing substance.

(Second count of indictment or information)

urlawfaly—willfully—and-felenieusly-did within ten years of the date of this offense, has

been convicted of three or more offenses involwngaired driving. The defendant has been
previously convicted on (1) April 1, 2000, of imped driving in Durham County District Court;
(2) March 6, 2001, of felony death by vehicle in k& ounty Superior Court; and (3) January 4,
2003, of impaired driving in Durham County Distr€ourt.

Punishment:

Class F felony.
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HABITUAL IMPAIRED DRIVING G.S. 20-138.5
page one of three pages

[Note: Use this form only for offenses committed dere December 1, 2006.]

Charging Language for Arrest Warrant or Magistrate’ s Order only:

... unlawfully, willfully, and feloniously did drive a vehicld on frame or describe highway or
public vehicular arel a choose onehighway?2 public vehicular ared, while subject to an
impairing substanéeand, within seven years of the date of this offehsis been convicted of
three or more offenses involving impaired drivfh@he defendant has been previously
convicted on (1) fame date of conviction, offense, and court in tvkimnviction occurrey (2)
(name date of conviction, offense, and court in tvlemnviction occurred and (3) fame date of

conviction, offense, and court in which convictamturred.”’

Charging Language for an Indictment or Information (see Note below):

First count in the indictment or information:

... unlawfully, willfully, and feloniously did drive a vehiclé on frame or describe highway or
public vehicular arel a choose onehighway? public vehicular ared, while subject to an
impairing substancé.

Second count in the indictment or information:

. . .unlawiully-williully—and-feloniousty-did within seven years of the date of this offenss, ha
been convicted of three or more offenses involingaired driving® The defendant has been
previously convicted on (1péme date of conviction, offense, and court in Wisi@nviction
occurred; (2) (hame date of conviction, offense, and court in Wismnviction occurregd and

(3) (hame date of conviction, offense, and court in tvisimnviction occurred?’
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HABITUAL IMPAIRED DRIVING, continued G.S. 20-138.5
page two of three pages

1. “Vehicle” is defined in G.S. 20-4.01(49).

2. “"Highway” is defined in G.S. 20-4.01(13).

3. “Public vehicular area” is defined in G.S. 20432).

4. “Impairing substance” is defined in G.S. 20-410th).

5. “Offense involving impaired driving” is defined G.S. 20-4.01(24a).

6. “Conviction” is defined in G.S. 20-4.01(4a)irtludes, for example, out-of-state
convictions. A conviction must have occurred witeaven years of the date of the
impaired driving offense.

7. More than three prior convictions may be alledeohay be useful to do because if
the state is unable to prove a particular priowvazion at trial, it may still be able to
prove three other prior convictions alleged inc¢heninal pleading.

Note:

The misdemeanor offense of impaired driving, G&128.1, is a lesser-included offense of
habitual impaired driving. Therefore, it is not essary to charge the misdemeanor offense when
charging habitual impaired driving.

In alleging and proving prior convictions in supercourt, a prosecutor must comply with G.S.
15A-928, which requires that an indictment or infiation for this kind of offense must allege
prior convictions in either (1) a separate courthefindictment or information charging the
substantive offense, or (2) in a separate indictraemformation. Also, the title of the

indictment or information must not include a refere to the prior convictions; therefore, the
title probably should delete the reference to “hadii in the name of the offense. The defendant
on trial for this offense in superior court mustdveaigned before the close of the state’s
evidence in the absence of the jury. If the defahddmits the prior convictions, proof of the
convictions and jury instructions about this eletrame not permitted. If the defendant denies the
prior convictions or a particular conviction, thitve state has the burden of proving the
conviction(s) before the jury.
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HABITUAL IMPAIRED DRIVING, continued G.S. 20-138.5
page three of three pages

Sample Charge (Arrest Warrant or Magistrate’s Order only):

. unlawfully, willfully, and feloniously did drive a vehicle on U.S. 70, Raleigh, N.C., a
highway, while subject to an impairing substanca, avithin seven years of the date of this
offense, has been convicted of three or more ofems/olving impaired driving. The defendant
has been previously convicted on (1) April 1, 208flimpaired driving in Durham County
District Court; (2) March 6, 2002, of felony dedty vehicle in Wake County Superior Court;
and (3) January 4, 2003, of impaired driving in lRam County District Court.

Sample Charge (Indictment or Information only):

(First count of indictment or information)

. unlawfully, willfully, and feloniously did drive a vehicle on, U.S. 70 in Raleigh, N.C., a
highway, while subject to an impairing substance.

(Second count of indictment or information)

antawfully-willully—and-feleniously-did within seven years of the date of this offense, has

been convicted of three or more offenses involwngaired driving. The defendant has been
previously convicted on (1) April 1, 2001, of impad driving in Durham County District Court;
(2) March 6, 2002, of felony death by vehicle in k& ounty Superior Court; and (3) January 4,
2003, of impaired driving in Durham County Distr€ourt.

Punishment:

Class F felony.
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HABITUAL MISDEMEANOR ASSAULT G.S. 14-33.2
page one of three pages

I. Charging Language for an Arrest Warrant or Magistrate’s Order only:

... unlawfully, willfully, and feloniously didifisert proper charging language of a violation of

G.S. 14-33 or G.S. 14-34)This assault caused physical injury to the vicfidescribe injurﬂf.2

The defendant has been previously convicted ofawmore felony or misdemeanor assault
offenses. The defendant has been previously cad/mt the §hoose onemisdemeanor; felony]
assault offame offengeon (ive datg in (name count The defendant has been previously

convicted of thedhoose onemisdemeanor; felony] assault oiafne offengeon @ive datg in

(name cow)t3 The earlier of these convictions occurred no ntloa@ 15 years prior to the date

of current violation.

Il. Charging Language for an Indictment or Information (see Note below):

(First count of the indictment or information)
... unlawfully, willfully, and feloniously didifisert proper charging language of a violation of

G.S. 14-33 or G.S. 14-33)This assault caused physical injury to the vicfidescribe injury.

(Second count of the indictment or information)

The defendant has been previously convicted ofawmore felony or misdemeanor assault
offenses. The defendant has been previously cad/mt the §hoose onemisdemeanor; felony]
assault offame offengeon (ive daté in (name count The defendant has been previously

convicted of thedhoose onemisdemeanor; felony] assault oiafne offengeon Qive
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HABITUAL MISDEMEANOR ASSAULT, continued G.S. 14-33.2
page two of three pages

date in (name couit3 The earlier of these convictions occurred no mbaatL5 years prior to

the date of current violation.

1. Violations of G.S. 14-33 include: simple assasilhple affray; assault on a sports
official; assault inflicting serious injury; assaulith a deadly weapon; assault on a
female by a male at least 18 years old; assawdtanld under 12; assault on a
government officer or employee; assault on scheadgnnel; assault on public transit
operator; and assault in the presence of a minerolation of G.S. 14-34 is assault
by pointing a gun.

2. The allegation that the assault caused physigaly is not required if charging a
violation of G.S. 14-34 (assault by pointing a gun)

3. More than two misdemeanor or felony assault mhiovms may be alleged even
though only two convictions must be proved at trial

Note:

This charging form reflects legislative changed there effective for habitual misdemeanor
assault offenses committed on or after Decemb2004.

A conviction of habitual misdemeanor assault mayl®oused for any other habitual offense
statute, such as habitual felon under Article B5eheral Statutes Chapter 14.

In alleging and proving prior convictions in sugercourt, a prosecutor must comply with G.S.
15A-928, which requires that an indictment or infi@tion for this kind of offense must allege
prior convictions in either (1) a separate courthefindictment or information charging the
substantive offense, or (2) in a separate indictraemformation. Also, the title of the

indictment or information must not include a refere to the prior convictions—it is unclear
whether the reference to “habitual” in the naméefoffense needs to be deleted. The defendant
on trial for this offense in superior court mustdveaigned before the close of the state’s
evidence in the absence of the jury. If the defahddmits the prior convictions, proof of the
convictions and jury instructions about this eletrame not permitted. If the defendant denies the
prior convictions or a particular conviction, thitve state has the burden of proving the
conviction(s) before the jury.
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HABITUAL MISDEMEANOR ASSAULT, continued G.S. 14-33.2
page three of three pages

Sample Charge (Arrest Warrant or Magistrate’s Order only):

... unlawfully, willfully, and feloniously did &sault and strike Susan Riggins, a female person,
by throwing an empty whiskey bottle and hitting barthe left shoulder. The defendant is a male
person and was at least 18 years of age when $healaand striking occurred. This assault
caused physical injury to the victim, bruises onlb& shoulder. The defendant has been
previously convicted of two or more felony or mistEanor assault offenses. The defendant has
been previously convicted of misdemeanor assawsséult on a female on October 14, 2003, in
Wake County District Court. The defendant has h@eriously convicted of misdemeanor
assault of assault on a female on December 13, 200dake County District Court. The earlier
of these convictions occurred no more than 15 ye@os to the date of current violation.

Sample Charge (Indictment or Information only):

(First count of indictment or information)

... unlawfully, willfully, and feloniously did &sault and strike Susan Riggins, a female person,
by throwing an empty whiskey bottle and hitting barthe left shoulder. The defendant is a male
person and was at least 18 years of age when $healaand striking occurred. This assault
caused physical injury to the victim, bruises onlb& shoulder.

(Second count of indictment or information)

The defendant has been previously convicted ofawmore felony or misdemeanor assault
offenses. The defendant has been previously cad/mt misdemeanor assault of assault on a
female on October 14, 2003, in Wake County Dist@igtirt. The defendant has been previously
convicted of misdemeanor assault of assault omaleon December 13, 2004, in Wake County
District Court. The earlier of these convictiongweed no more than 15 years prior to the date
of current violation.

Punishment:

Class H felony.
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