
Contents i

The Law of Employment
in North Carolina’s

Public Schools

Robert P. Joyce

The University of North Carolina at Chapel Hill



ii School Employment Law

E S TA B L I S H E D  I N  1931, the Institute of Government provides training, advisory, and research
services to public officials and others interested in the operation of state and local government
in North Carolina. A part of The University of North Carolina at Chapel Hill, the Institute also ad-
ministers the university’s Master of Public Administration Program.

Each year approximately 14,000 city, county, and state officials attend one or more of the 230
classes, seminars, and conferences offered by the Institute. Faculty members annually publish
up to fifty books, bulletins, and other reference works related to state and local government.
Each day that the General Assembly is in session, the Institute’s Daily Bulletin, available in print
and electronically, reports on the day’s activities for members of the legislature and others who
need to follow the course of legislation. An extensive Web site (http://ncinfo.iog.unc.edu/) pro-
vides access to publications and faculty research, course listings, program and service informa-
tion, and links to other useful sites related to government.

Support for the Institute’s operations comes from various sources, including state appropria-
tions, local government membership dues, private contributions, publication sales, and service
contracts. For more information about the Institute, visit the Web site or call (919) 966-5381.

Michael R. Smith, DIRECTOR

Thomas H. Thornburg, ASSOCIATE DIRECTOR FOR PROGRAMS

Patricia A. Langelier, ASSOCIATE DIRECTOR FOR PLANNING AND OPERATIONS

Ann C. Simpson, ASSOCIATE DIRECTOR FOR DEVELOPMENT

FACULTY

© 2000
Institute of Government

Institute of Government
CB# 3330, Knapp Building
The University of North Carolina at Chapel Hill
Chapel Hill, NC  27599-3330
Cover photo by Billy E. Barnes

Cover and book design by Daniel Soileau

This publication is printed on permanent,
acid-free paper in compliance with the
North Carolina General Statutes.

Printed in the United States of America

04 03 02 01  5 4 3 2 1

ISBN 1-56011-303-0

Printed on recycled paper

Printed in the United States of America

Gregory S. Allison
Stephen Allred
David N. Ammons
A. Fleming Bell, II
Maureen M. Berner
Frayda S. Bluestein
Mark F. Botts
Phillip Boyle
Joan G. Brannon
Anita R. Brown-Graham
William A. Campbell
Stevens H. Clarke
Anne S. Davidson
Anne M. Dellinger

James C. Drennan
Richard D. Ducker
Robert L. Farb
Joseph S. Ferrell
Susan Leigh Flinspach
L. Lynnette Fuller-Andrews
Milton S. Heath, Jr.
Cheryl Daniels Howell
Joseph E. Hunt
Kurt J. Jenne
Robert P. Joyce
David M. Lawrence
Charles D. Liner
Ben F. Loeb, Jr.

Janet Mason
Laurie L. Mesibov
Jill D. Moore
David W. Owens
William C. Rivenbark
John Rubin
John L. Saxon
Jessica Smith
John B. Stephens
A. John Vogt
Richard Whisnant
Gordon P. Whitaker
Michael L. Williamson
(on leave)



Contents iii

Overview of Contents

Preface xiii

Using this Book xv

Introduction: Basic Concepts of School Employment Law 1

Part 1: Federal Law 17

Part 2: North Carolina Statutory and Common Law 65

Part 3: State Board of Education Regulations 153

Part 4: Local Board of Education Policies 233

Part 5: Employment in Specific Positions 327

Index of Cases Cited 479

Index of Attorney General’s Opinions 489

Index of Office of Administrative Hearings Cases 491

Subject Index 493



iv School Employment Law



Contents v

Contents

Preface xiii

Using this Book xv

Chapter 1 Introduction: Basic Concepts of
School Employment Law 1

Section 100 Three Distinctive Kinds of Employment
in the Public Schools 4

Section 101 Different Protections for the Different
Kinds of Employees 8

Section 102 Salary Schedules and Allotments 10

Section 103 Special Transition Period for Principals,
Supervisors, and Directors 11

Section 104 Independent Contractors 14

Part 1: Federal Law

Chapter 2 Constitutional Considerations Affecting
School Employment 19

Section 200 The School Board as Part of the Government 22

Section 201 Freedom of Speech 22

Section 202 Protection of Property 26

Section 203 Protection of Liberty 31

Section 204 The Equal Protection of the Laws 32

Section 205 Freedom from Unreasonable Searches 34

Chapter 3 Federal Statutes Affecting School Employment 39

Section 300 Federal Statutes Prohibiting Discrimination
on Account of Race and Sex 41

Section 301 Statutes Prohibiting Discrimination
on Account of National Origin, Color, and Religion 48

Section 302 Statutes Prohibiting Discrimination
on Account of Age 49



vi School Employment Law

Section 303 Statutes Prohibiting Discrimination
on Account of Disability 51

Section 304 Federal Statutes Regarding Overtime Pay
and Minimum Wage 56

Section 305 Family and Medical Leave Protections 59

Section 306 Federal Statutes Regarding Drugs
in the Workplace 60

Section 307 Other Federal Statutes 63

Part 2: North Carolina Statutory and Common Law

Chapter 4 Personnel Provisions in Chapter 115C of
the General Statutes 67

Section 400 Statutes Setting Out the Authority of the
State Board of Education 69

Section 401 Statutes Setting Out the Authority of
Local Boards of Education 72

Section 402 School-Based Management and
Accountability Program 79

Section 403 G.S. Chapter 115C Provisions Governing
Conditions of Employment 86

Section 404 G.S. Chapter 115C Provisions for Appeals 108

Section 405 Employment in Charter Schools 108

Chapter 5 Other State Constitutional and Statutory Provisions
Relating to Public School Employment 113

Section 500 North Carolina Constitutional Provisions 115

Section 501 Statutory Protections for Employees 116

Section 502 Public Records Law 120

Section 503 Open Meetings Act 122

Section 504 Unemployment Compensation 124

Section 505 Miscellaneous Protections against Dismissal 125

Section 506 Defense of Teachers 127

Section 507 Retirement 127

Section 508 Disability Retirement 128

Section 509 Health Coverage 128

Section 510 Special Yearly Provisions in the
State Budget Act 129



Contents vii

Section 511 Employment References Protection 129

Chapter 6 North Carolina Employment Common Law 131

Section 600 Employment at Will 134

Section 601 Common Law Exception to
Employment at Will 135

Section 602 Implied Contracts of Employment 138

Section 603 Employer Responsibility for
Injuries Caused by an Employee 141

Section 604 Intentional Infliction of Emotional Distress 145

Section 605 Defamation 147

Part 3: State Board of Education Regulations

Chapter 7 State-Level Regulation of Public School
Employment 155

Section 700 The Administrative Code 158

Section 701 State Board of Education Policy Manual 160

Section 702 Allotment Policy Manual 161

Section 703 Public School Personnel State Salary Schedule 163

Section 704 Policy Directives for School Administrators 168

Chapter 8 Substantive Policies of the State Board
of Education: Licensure 171

Section 800 Licensure or Certification 174

Section 801 Who Must Be Licensed 174

Section 802 Initial, Continuing, and
Provisional Licenses 178

Section 803 Out-of-Field Assignments, Provisional Licenses,
and Endorsements 181

Section 804 Lateral Entry 182

Section 805 Testing Requirements 183

Section 806 Employment before Licensure 184

Section 807 Vocational Education 185

Section 808 Finance Officer and School Nurse
Certification 185

Section 809 Licensure and Tenure 186

Section 810 License Suspension and Revocation 186



viii School Employment Law

Chapter 9 Substantive Policies of the State Board
of Education: Performance Appraisal 193

Section 900 Whose Performance Must Be Evaluated 196

Section 901 The Elements of the Performance
Evaluation System 198

Section 902 Local Alternative Evaluations 201

Section 903 Performance Appraisals and Action Plans 201

Section 904 Challenging Performance Evaluation Results 203

Chapter 10 Substantive Policies of the State Board of
Education: Leave and Substitute Teachers 209

Section 1000 Vacation Leave 211

Section 1001 Personal Leave 216

Section 1002 Sick Leave 216

Section 1003 Episodes of Violence 220

Section 1004 Short-Term and Long-Term Disability 220

Section 1005 Miscellaneous Leaves 224

Section 1006 Holidays 228

Section 1007 Employment of Substitutes 228

Section 1008 Interim Employees 231

Part 4: Local Board of Education Policies

Chapter 11 Employment Authority of the Local Board
of Education 235

Section 1100 Organization of the School Workplace 238

Section 1101 Defense of Claims 242

Section 1102 Solicitations 243

Section 1103 Nepotism 243

Section 1104 Residency Requirements 244

Section 1105 Bloodborne Pathogens 245

Chapter 12 Local Board Policies: The Employment Process 247

Section 1200 Delegation to the Superintendent 249

Section 1201 Recruiting for and Filling Vacancies 254

Section 1202 Criminal History Checks 262

Section 1203 Drug Testing 267

Section 1204 Health Certificates 268



Contents ix

Section 1205 Separation from Employment 270

Section 1206 Reductions in Force 273

Chapter 13 Local Board Policies: Employee Performance
and Conduct 281

Section 1300 Policies Relating to Job Performance 283

Section 1301 Policies Relating to Employee Conduct 292

Section 1302 Policies that Deal with the Relationship between
Employees and Students 300

Chapter 14 Local Board Policies: Pay and Benefits 307

Section 1400 Pay 309

Section 1401 Benefits 313

Chapter 15 Local Board Policies: Appeals and Grievances 315

Section 1500 The Older Statute: G.S. 115C-45(c) 317

Section 1501 The Newer Statute: G.S. 115C-305 321

Section 1502 Implications for Local Board Policy 323

Section 1503 Grievance Procedures 323

Part 5: Employment in Specific Positions

Chapter 16 Superintendents and Associate and
Assistant Superintendents 329

Section 1600 Duties of the Superintendent 331

Section 1601 Role of Superintendent in the
Employment of Others 335

Section 1602 Required Elements of the
Superintendent’s Employment 338

Section 1603 Optional Elements of the
Superintendent’s Employment 346

Section 1604 Associate and Assistant Superintendents 348

Chapter 17 Directors, Supervisors, Coordinators, Principals,
and Assistant Principals 353

Section 1700 How the Positions Compare 356

Section 1701 The Division of the Positions into
Types of Employment 361

Section 1702 Tenure Track Administrators 364

Section 1703 Contract Administrators 366



x School Employment Law

Section 1704 Employment Connected to
Low-Performing Schools 371

Chapter 18 The Scope of the Teacher Tenure Act 377

Section 1800 Basic Notions of Tenure 379

Section 1801 Who Is Covered by the
Teacher Tenure Act 382

Section 1802 Probationary Teachers 389

Section 1803 Achieving and Losing Tenure 396

Chapter 19 Grounds for Dismissal under the
Teacher Tenure Act 401

Section 1900 Dismissal Related to
Job Performance Concerns 404

Section 1901 Dismissal Related to Conduct or
Character Concerns 416

Section 1902 Dismissal Related to Concerns
Regarding Physical or Mental Capacity 425

Section 1903 Dismissal Related to Concerns
Regarding the Teacher’s License 427

Section 1904 Dismissal Related to Concerns
about Citizenship 430

Section 1905 Dismissal in a Reduction in Force 431

Chapter 20 Procedures for Dismissal under the
Teacher Tenure Act 433

Section 2000 Dismissal Contrasted with Nonrenewal 436

Section 2001 Dismissal Step One:  Superintendent’s
Decision and Notice to the Teacher 437

Section 2002 Dismissal Step Two: Teacher’s Response
to the Superintendent’s Notice 440

Section 2003 Dismissal Step Three:
Optional Case Manager Hearing 441

Section 2004 Dismissal Step Four: Hearing before the
Local Board of Education 452

Section 2005 Dismissal Step Five: The Board’s Decision 458

Section 2006 Dismissal Step Six: Appeal by the Teacher and
Review by the Courts 459

Section 2007 Hearings in a Reduction in Force 463



Contents xi

Section 2008 Dismissal by the State Board of Education 464

Chapter 21 Suspensions under the Teacher Tenure Act 469

Section 2100 Suspension without Pay as Punishment 471

Section 2101 Suspension with Pay in
Anticipation of Dismissal 475

Section 2102 Suspension without Pay in
Anticipation of Dismissal 477

Index of Cases Cited 479

Index of Attorney General’s Opinions 489

Index of Office of Administrative Hearings Cases 491

Subject Index 493



xii School Employment Law



Contents xiii

Preface

The relationship between employer and employee is on its face quite simple.
The employee does what the employer requires and the employer pays for that
service. As personnel directors and administrators and lawyers who practice
personnel law well know, the reality is much more complicated. From workers’
compensation to employment discrimination, freedom of speech to short-term
disability, salary administration to unemployment compensation, defamation to
due process, the sources of concern and potential liability are endless.

North Carolina’s school boards employ approximately 145,000 people. Just
over half of them are categorized as teachers subject to the “System of Employ-
ment for Public School Teachers” (commonly referred to as the Teacher Tenure
Act), a statute that sets out in remarkable detail a complex relationship between
employer and employee. The other half are employed under two different legal
arrangements, the fixed-term contracts of most administrators and the at-will sta-
tus of classified employees. In a single county school system central office, the
employment of one supervisor may be governed by the Teacher Tenure Act, the
employment of a second person with the same title may be subject to the Admin-
istrator Term Contract Law, and a third supervisor may be employed at will.

Understanding fully the law of employment in North Carolina’s elementary
and secondary public schools requires familiarity with Chapter 115C of the
North Carolina General Statutes from the General Assembly; Title 16 of the
North Carolina Administrative Code from the State Board of Education; the
State Board of Education Policy Manual; and, from the Department of Public
Instruction, the Guidelines for Public School Personnel Policies, the Employee
Benefits Manual, the Allotment Policy Manual, the Financial Policy and Proce-
dures Manual, the Class Specifications for Noncertified Public School Employees,
the State Salary Schedule, and the Licensure Manual.

This law guide to employment in North Carolina’s public schools pulls all
these sources of law into one reference book and to them adds the interpreta-
tions of state and federal law that the courts have offered over the years. It is
designed to cover comprehensively the relationship between boards of educa-
tion and their employees. It will not answer every question, but I hope it gives
guidance in almost every area.
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Using this Book

Each chapter in this book is divided into sections and each section has its
own number. Chapter 18, for example, describing the scope of the Teacher Ten-
ure Act, has four sections:

Section 1800 Basic Notions of Tenure
Section 1801 Who is Covered by the Teacher Tenure Act
Section 1802 Probationary Teachers
Section 1803 Achieving and Losing Tenure

Throughout the book there are cross references to discussions of related sub-
jects using the section numbers. For example, in the discussion in section 1801
regarding probationary teachers, cross references direct the reader’s attention to
section 804 and section 809 (both in chapter 8) for discussions of the relation-
ship between tenure and licensure.
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