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General Rule
North Carolina’s reporting law applies to
every person and every institution in the
state. It requires “[a]ny person or
institution who has cause to suspect that
any juvenile is abused, neglected, or
dependent, as defined by G.S. 7B-101, or
has died as the result of maltreatment” to
make a report to the county department of
social services. The reporting requirement
applies to doctors, social workers,
therapists, teachers, law enforcement
officers, and others whose professions
sometimes involve them directly with
problems of abuse, neglect, or dependency.
It applies equally, though, to housing
inspectors, store clerks, co-workers,
friends, relatives, bystanders, and all others.

Confidential and Privileged
Communications
With one very small exception for
attorneys, which is discussed below, North
Carolina law provides that “[n]o privilege
shall be grounds for any person or
institution failing to report that a juvenile
may have been abused, neglected, or
dependent, even if the knowledge or
suspicion is acquired in an official
professional capacity.”1 One of the main 

reasons reporting laws were first enacted,
after all, was to allow, encourage, or
require physicians to report despite the
physician–patient privilege and the
principle of medical confidentiality.2

Attorneys
The Juvenile Code contains only one
exception to the otherwise universal 
duty to report. An attorney is not 
required to make a report if “the
knowledge or suspicion is gained by 
[the] attorney from that attorney’s client
during representation only in the abuse,
neglect, or dependency case.”3 In any 
other situation, the law requires attorneys
to report like everyone else. If an attorney
learns from a parent about that parent’s
abuse or neglect of a child, or about the
parent’s inability to care appropriately 
for the child, while representing the parent
in a child support action, a divorce, or 
any other matter that does not involve the
abuse, neglect, or dependency itself, that
attorney must make a report to social
services.

This legal duty may conflict with a
lawyer’s ethical duty to maintain a client’s
confidences.4 The North Carolina State
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Bar, which adopts and interprets Rules of
Professional Conduct for the legal
profession, gives lawyers broad discretion
in deciding how to resolve the conflict.
In a 1995 ethics opinion, the State Bar
interpreted its rules in relation to the 
child abuse and neglect reporting law.5

The opinion concluded that a “lawyer 
may ethically report information gained
during his or her professional relation-
ship with a client to DSS [department of
social services] in compliance with the
statutory requirement even if to do 
so may result in substantial harm to the
interests of the client.” The opinion also
states, however, that a lawyer, without
violating the Rules of Professional
Conduct, “may in good faith conclude 
that he or she should not reveal
confidential information where to do so
would substantially undermine the
purpose of the representation or
substantially damage the interests of
his or her client,” even where the failure 
to disclose the information constitutes 
a violation of the reporting law. The
opinion acknowledges that its rules may
not protect a lawyer from criminal
prosecution for failing to comply with 
the reporting law.

An attorney weighing compliance with
the reporting law and preservation of a
client’s confidence should consider, among
other things, whether making a report
would deprive his or her client of a
constitutional right—such as the right to
effective assistance of counsel in a criminal
case. When the two are inconsistent, a
client’s federal constitutional right may
supersede the attorney’s duty under state
law to report child abuse, neglect, or
dependency.6

Judges
Like everyone else, judges who have cause
to suspect that a child is abused, neglected,
or dependent must make reports to
departments of social services. A report
would be required, for example, if a judge
presiding in a child custody or domestic
violence case heard evidence that gave the
judge cause to suspect that one or both of
the parties had disciplined their child in a
cruel and harmful way.7

A judge may learn of (or develop cause
to suspect) abuse, neglect, or dependency
during a court proceeding that is required
to be strictly confidential. The United
States Supreme Court has held that a state
may not constitutionally require parental
consent for a minor to obtain an abortion
unless the state also provides a confidential
judicial procedure through which the
minor can seek a waiver of the parental
consent requirement.8 North Carolina’s so-
called judicial bypass statute requires that
the court proceeding, records relating to it,
and the pregnant minor’s identity be kept
strictly confidential.9 The statute also
provides, however, that a judge who finds
that the minor has been a victim of incest
must notify the director of the department
of social services “for further action
pursuant to [the Juvenile Code provisions
relating to abuse and neglect].”10

Does the state reporting requirement
violate the pregnant minor’s constitutional
right to a confidential proceeding? The
Fourth Circuit Court of Appeals concluded
that a party making that argument was not
likely to prevail. The court characterized as
“unconscionable” the proposition that
judges cannot be required to report abuse
they learn about in judicial bypass
proceedings. The court said:

38 R E S P O N S I B I L I T I E S A N D R I G H T S O F R E P O RT E R S



Appellants would have a judge, who
is sworn to uphold the law, withhold
vital information regarding rape or
incest which would allow state
authorities to end the abuse, protect
the victim, and punish the abuser.
Not only would Appellants’ position
prevent the judge from helping the
victim seeking the abortion, but it
would prevent the judge from help-
ing other juveniles in the same
household under the same threat of
incest. This Court does not believe
that the Constitution requires judges
to be placed in such an untenable
position.11

The opinion suggests that the court would
apply the same reasoning not only to the
specific duty to report incest under the
abortion consent waiver statute but also to
the duty under the Juvenile Code to report
abuse, neglect, and dependency. Quoting
with approval from a concurring opinion
in a Supreme Court case, the court said:
“No one can contend that a minor who is
pregnant is somehow less deserving of the
State’s protection. It is reasonable to
provide that any minor who contends that
she cannot notify her parent or parents
because she is the victim of neglect or
abuse must allow the State to use its power
to investigate her declaration and protect
her from harm.”12

Religious Officials
Some states’ reporting laws explicitly
include clergy among the people who are
mandated to report child abuse or neglect.
In other states clergy are explicitly
exempted from the duty to report, at 
least to the extent that the information
they have derives from “pastoral
communications.”13 North Carolina’s
statute has no provision relating

specifically to religious officials and the
duty to report; therefore, they apparently
are included in the mandate that “any
person” with cause to suspect child abuse,
neglect, or dependency make a report to
the department of social services.14 A
religious official, like everyone else, has a
duty to report child abuse, neglect, or
dependency regardless of that official’s
relationship to the child. Whether
mistreatment of a child by a religious
official is abuse or neglect that must be
reported to the social services department
depends on whether that official is the
child’s parent, guardian, custodian, or
caretaker. (The definition of “caretaker”
is discussed in Chapter 4.) 

North Carolina law relating to the
competence of witnesses to testify in 
court has long recognized a clergy–
communicant privilege.15 Unlike most
other statutory privileges, the clergy–
communicant privilege does not include
either an exception for child abuse and
neglect cases or authority for the court to
compel disclosure upon finding that
disclosure is necessary to a proper
administration of justice.16 Before July 1,
1999, the Juvenile Code explicitly overrode
certain specified privileges—for example,
husband–wife and doctor–patient—but
not the clergy–communicant privilege.
Since July 1, 1999, however, the Juvenile
Code has provided unequivocally that no
privilege, except the narrow attorney–
client privilege, is grounds for failing to
report suspected abuse, neglect, or
dependency or for excluding evidence in a
case involving the abuse, neglect, or
dependency of a child.17

Confidential communications between
a person and his or her rabbi, minister,
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priest, or other religious confidant might
be viewed as part of that individual’s
exercise of his or her religious freedom. A
legal challenge to the application of the
reporting law to clergy made on that basis
would require a court to balance the
individual’s interest in exercising that right
against the state’s objectives in requiring
clergy to report.18

Researchers
Like many clinicians and practitioners,
researchers may find their professional
objectives and ethics in conflict with a
duty to report suspected child abuse,
neglect, or dependency.19 Especially when
the research itself concerns child abuse and
neglect, obtaining informed consent from
research participants may be hindered by
disclosure of the researcher’s legal duty to
report suspected abuse or neglect. Without
the disclosure, on the other hand, the
participant’s consent is not fully informed
if he or she has been told that the
information provided will be kept
confidential. Even when the research is
totally unrelated to abuse or neglect,
information the researcher obtains may
give that person cause to suspect that a
child is abused or neglected.

State law provides no exception or
exemption for researchers. Some
researchers, however, may obtain a limited
exemption under a federal law20 that
allows the federal Secretary of Health and
Human Services to issue Certificates of
Confidentiality. These certificates are
designed to protect “researchers and
institutions from being compelled to
disclose information that would identify
research participants, . . . [to] help achieve

the research objectives and promote
participation in studies by assuring privacy
to subjects.”21 The Secretary has delegated
authority to issue the certificates to the
National Institutes of Health (NIH), and
applications for certificates go through
NIH regardless of whether the research
involves NIH funding.22

Except for a very limited statutory
exception for attorneys, possible
constitutional exceptions, and Certificates
of Confidentiality for researchers, the 
law makes no accommodation for
professionals who—because of tradition,
ethics, or legal obligation—consider
confidentiality an essential element of their
relationships with clients or patients.

The reporting requirement can raise
troublesome issues for these professionals.
For example:

� When and how should school 
guidance counselors, physicians,
psychologists, and others inform
people who come to them that the
law requires confidentiality to be
broken if necessary to report child
abuse, neglect, or dependency?

� If a school counselor or similar 
professional assures a young girl that
their conversation is confidential,
how should that person react when
the girl begins to describe the sexual
abuse she is suffering at home?

� If students, patients, or clients are
informed or reminded that suspected
abuse, neglect, or dependency must
be reported, will those who need
help be discouraged from seeking it?

Questions like these do not have easy
answers. The tension between the
reporting law and the need to encourage
trust and disclosure in order to provide
effective services is long-standing and
ongoing. Affected professionals—both
individually and collectively—struggle 
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to resolve that tension and, no doubt, will
continue to do so.23 Periodically proposals
are made to change the law to carve out
more exceptions. Unless the law is
changed, though, it requires reporting 
even by those who fear that the report will
do more harm than good.
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