




















local law enforcement agencies . . .
reviewed reported concerns members of
their communities expressed about the
287(g) program, including concerns
that law enforcement officers in the
287(g) program would be deporting
removable aliens pursuant to minor
traffic violations (e.g., speeding) and
concerns about racial profiling.”3¢

Application of

Federal Immigration Laws
Immigration law is a complicated, ever-
evolving, and specialized area of law
and law enforcement.?” The challenges
inherent in allowing local law enforce-
ment officers to undertake immigration
enforcement, an area outside their
expertise, were recognized in a recent
article published by the International
Association of Police Chiefs:

Addressing immigration violations
such as illegal entry or remaining in
the country without legal sanction
would require specialized knowl-
edge of the suspect’s status and visa
history and the complex civil and

criminal aspects of the federal immi-
gration law and their administration.
This is different from identifying
someone suspected of the type of
criminal behavior that local officers
are trained to detect. Whether or
not a person is in fact remaining in
the country in violation of federal
cwil regulations or criminal pro-
visions is a determination best left
to these agencies and the courts
designed specifically to apply these
laws and make such determinations
after appropriate hearings and
procedures. The local patrol officer
is not in the best position to make
these complex legal determinations.’

The article’s author further explained,
“When local police have waded into
immigration enforcement, it has often
come with disastrous and expensive
consequences.”3’

As examples from around the country
demonstrate, local enforcement of im-
migration laws has resulted in detention
and deportation of U.S. citizens.*® Law
enforcement experts predict more erro-

neous detentions and deportations if

additional databases with various in-
accuracies are created to “fight illegal
immigration.”#!

North Carolina is not immune to
these errors. Indeed, at a conference in
Charlotte on the consequences of the
287(g) program, an immigration attor-
ney recounted that a U.S. citizen client
of his was wrongly detained in North
Carolina while authorities were attemp-
ting to deport the client.*> Other North
Carolina attorneys have shared similar
concerns about at least two more
clients.*?

A recent survey by the U.S. Govern-
ment Accountability Office determined
that ICE does not have adequate means
to keep local officers updated on the
changing nature of immigration law:

ICE does not have a mechanism to
ensure the timely dissemination of
legal developments to help ensure
that officers make decisions in line
with the most recent interpretations
of immigration law. As a result, ICE
officers are at risk of taking actions
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In contrast, officers in a 287(g) pro-
gram must identify the citizenship status
of every foreign-born person brought to
the detention center, even those brought
in on misdemeanor charges or traffic
violations. To make that requirement
feasible, ICE provides 287(g) facilities
with computers and access to its data-
base. Also, the facilities have an ICE
officer on site to supervise the program,
and he or she can cost-effectively tran-
sport inmates to hearings on their
immigration status.

Cabarrus County Sheriff Riley,
whose county was one of the first four
North Carolina counties to sign on to
the 287(g) program, said, “ICE is dealing
with so many agencies, and they have to
triage. Under 287(g), there is a 100 per-
cent guarantee that the individuals will
be processed.”?

Has the 287(g) JEM Been
Effective in North Carolina?

North Carolina sheriffs in the 287(g)
JEM are satisfied with its efficacy.
The program has been successful in ad-

that do not support operational ob-
jectives and making removal deci-
sions that do not reflect the most
recent legal developmenis.*

Other Federal Laws
There are other areas of concern with
regard to compliance with federal laws.
Section 287(g) officers must comply with
federal law governing criminal procedure,
and this requires them to disclose infor-
mation that may call into question the
credibility of a particular witness who
supplies information against a detainee,
including, in some circumstances, officers’
personnel files. However, undocumented
immigrants often are hurried through
the system without counsel and are
encouraged, if not coerced, to sign vol-
untary agreements to depart from the
United States within a prescribed period.
These circumstances inhibit detainees
from obtaining exculpatory information,
particularly information related to offi-
cer misconduct and racial profiling.
Section 287(g) officers also must
comply with the provisions of the Vienna
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dressing the problem of illegal aliens
who commit crimes.

When Terry S. Johnson became
sheriff of Alamance County in 2002,
his 156-bed jail routinely held more
than three hundred inmates. His deputies
responded to as many as seven home
invasions every week. Alamance County
has a large Hispanic community, drawn
to the area by agricultural job oppor-
tunities, the many construction jobs in
the fast-growing Triangle, and jobs in
meat-processing plants. In 2006, Sheriff
Johnson talked to Sheriff Pendergraph,
who had just gotten the 287(g) program
up and running in Mecklenburg County.

“He said, ‘It’s the greatest thing Pve
ever done as sheriff,”” Johnson reported.
“I thought he was trying to sell me, but
I knew I had to do something. People
were coming into jail under one name,
and then two weeks later, the same
people came in under another name,
but the photographs were the same.” 10

The revolving-door practice of arrest
and release tied up the court system,
cost the taxpayers money through the
increased need to hire court-appointed

Convention on
Consular Relations.
Pursuant to these
provisions, officers
must inform detained
immigrants of their

People who think that their
rights have heen violated by
281(g) don’t always know
how to pursue their complaints.

right to contact their
consular office and to have their commu-
nications forwarded to the applicable
consular officer in a timely manner.*
Consular officers have the right to visit
immigrants in detention and may arrange
legal counsel for them.* Concerns have
arisen that detainees may not always be
informed of these rights.

Compliance with North Carolina Law
Racial profiling also violates the

North Carolina Constitution. Article 1,
Section 19, states, “No person shall be
denied the equal protection of the laws;
nor shall any person be subjected to dis-
crimination by the State because of race,
color, religion, or national origin.”*
North Carolina courts have refused to
countenance the targeting of Latinos by
law enforcement agencies. In State v.

lawyers and Spanish-language interpre-
ters, and multiplied the impact on the
crime victims.

Sheriff Johnson negotiated a 287(g)
agreement, and within the first months
of operation in 2006, the program iden-
tified 519 illegal aliens. In 2007, its first
full year, it identified 2,698 inmates as
illegal aliens and transferred them to
ICE for hearings. In 2008 that number
jumped to 4,067.11

“What is so impressive to me is that
our overall crime rate has dropped
19.5 percent,” Sheriff Johnson said.
“Because crime has come down, it has
cut down on the number of calls we
have to respond to. Our local inmate
population has dropped tremendously.
The almost daily reports of home
invasions a few years ago dropped in
2008 to only one for the entire year.”!2

What Are the Program’s Costs
and Benefits in North Carolina?

ICE supplies the training, but local law
enforcement agencies pay the salaries of
their cross-trained officers. ICE provides

Villeda, the trial court
dismissed charges
against a Latino
defendant who demon-
strated that his arrest
was “motivated ‘in part
by [his] race or national
origin’” in violation of Section 19.43
The court considered the state trooper’s
discriminatory assertion “‘Everyone
knows that a [Latino] male buying
liquor on a Friday or a Saturday night is
probably already drunk,”” as well as his
admission to patrolling a specific area
““for the purpose of looking for [Latino|
males.””# The trooper’s citation history
also was indicative of a practice of racial
profiling: 71 percent of his citations had
been filed against Latinos in an area
where Latinos made up only 32 percent
of the total population. The North
Carolina Court of Appeals affirmed the
trial court’s decision to dismiss the
charges against the defendant.>

North Carolina state agencies and
the North Carolina General Assembly
have joined with the courts in denouncing



access to its fingerprint database and
pays for the computers and the network.
ICE also pays for an on-site ICE agent
to supervise the program at each
287(g) facility.

The 287(g) process requires extra
personnel and some extra work to
process people arrested. Sheriff’s office
personnel have to learn about the new
equipment and procedures, and facility
administrators must make sure that the
computer network does not breach jail
security, said Debbie Tanna, public
information officer for the Cumberland
County Sheriff’s Office.!3

North Carolina’s General Assembly
has realized the potential benefit of
287(g) to its communities and has
granted funds to the North Carolina
Sheriffs’ Association for the past two
years to help sheriffs combat illegal
immigration. The association has used
part of the funding to provide training
and technical assistance to all sheriffs in
complying with G.S. 162-62, to assist
them in negotiating MOAs with ICE,
and to reimburse counties for the
overtime costs of covering shifts while

racial profiling. In the Villeda case, the
court noted that the state trooper’s ques-
tionable citation history had triggered
an investigation by Internal Affairs.’!
Such an investigation itself suggested
that racial profiling ought not to be
tolerated by state agency regulations.
The North Carolina General Assembly
has attempted to eliminate racial pro-
filing by enacting legislation that re-
quires collection, correlation, and
maintenance of information on traffic
law enforcement.’2 The statute requires
the North Carolina attorney general to
establish within the Department of
Justice a Division of Criminal Statistics.
This division is mandated to collect,
maintain, analyze, and disclose data
related to racial profiling, including the
race and the ethnicity of people stopped
by law enforcement officers.

Compliance with the MOAs

The MOAs are binding contracts be-
tween local law enforcement agencies
and ICE. These documents set out
authority and obligations with regard

deputies participate in Alamance County Sheriff their Illegal Alien
the four-week ICE . Queries as required
training course. TEITV S. Johnson S?VS that his by G.S. 162-62

ICE has a joint county’s overall crimeratehas through the federal
federal-local working dropped nearly 20 percent computers and report
group called the . . when they have an
executive steering since he introduced 287(9) illegal alien in cus-
committee. One

critical goal of the committee is to
coordinate the participation of
interested North Carolina sheriffs in the
ICE ACCESS program, particularly the
287(g) JEM, using current ICE
resources and identifying ICE resources
needed in the future to support the
sheriffs of North Carolina.

Some sheriff’s offices are able to
offset their 287(g) personnel costs with
an ICE per diem for bed space when an
inmate is held at the local facility after
ICE accepts custody. Because the
paperwork can be done on site at a
287(g) facility, ICE picks up the tab
much sooner than if the county had to
wait for an off-site ICE agent to travel
to the facility.

Counties that are not part of the
287(g) program must nonetheless run

to local enforcement of immigration
law and contain a number of require-
ments that govern the implementation
of the program. Local residents have
expressed concerns that the terms are
vague and that the program lacks
sufficient oversight.’3 Recently the

U.S. House of Representatives Appro-
priations Committee stated in a report
that it “is concerned that ICE has not
established adequate oversight of state
and local law enforcement agencies that
are delegated authority to enforce
Federal immigration laws.”* Following
are some general concerns about the
lack of adequate oversight in

287(g) counties in North Carolina.

The Complaint Process

MOAs contain a section that requires
287(g) programs to promulgate a com-
plaint mechanism for people who be-
lieve that their rights have been violated.’
Some information about the complaint
process is included in the appendix to
the MOA. However, many 287(g) pro-
grams have not released MOAs to the

tody. Inmates deemed
illegal aliens are turned over to ICE and
transported by an ICE officer to the
closest location where hearings on
immigration status are held. Henderson
County Sheriff Davis accepts detained
illegal aliens from western counties. His
287(g) deputies are reimbursed by ICE
for their time and mileage in transporting
illegal aliens from nearby counties and
housing them in the Henderson County
detention facility.

“For ICE to send an officer out from
the Charlotte office—that’s an inefficient
use of their time,” he said.'

Sheriffs unanimously agree that the
effort is worthwhile and beneficial to
their counties.

“We’re finding people who are wanted
in other states and other counties,” said
Wake County Sheriff Donnie Harrison.

public or otherwise provided notice of
the process. Some programs have been
reluctant to release information about
the process even after a request has been
made. For example, the ACLU of North
Carolina waited five months before the
Alamance County Sheriff’s Office
responded to a public records request
for the MOA appendixes. Although the
sheriff’s office now posts its MOA on its
website in English, it does not appear to
have any established complaint
mechanism associated with its 287(g)
program.’é Whether any other 287(g)
programs have created the required
complaint mechanism is not known. If
they have, the information has not been
disseminated to the public.

Adbherence to Civil Rights Standards
and Provision of Interpretation Services
Another section of the MOAs sets forth
applicable civil rights standards and
requires an interpreter for people who
do not speak English.” The MOAs do
not, however, establish a process by
which an interpreter may be obtained,
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or address how an affected person
would be apprised of his or her rights to
an interpreter. Anecdotal evidence
suggests that not all people who are
stopped by law enforcement officers in
287(g) counties are notified of their
right to ask for an interpreter or are
provided one.’®

Required Steering Committee

and Community Outreach

The MOAs also contain a section re-
quiring the ICE assistant secretary and
the head of the local law enforcement
agency to establish a steering commit-
tee.’® The steering committee is charged
with monitoring compliance with the
terms of the MOA, including the
complaints filed against 287(g) pro-
grams. A first meeting of the steering
committee is required no later than
nine months after the initial group of
participating personnel is certified by
ICE to act as immigration officers.
Currently, local residents have no way
of determining whether such a meeting
has taken place, whether the committee
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has made any findings, and if so, what
the substance of the findings is. In Ala-
mance County, county commissioners
and sheriff’s officials have made an ef-
fort to communicate with concerned
residents, but have rejected the involve-
ment of community members other than
law enforcement officials on a steering
committee.

At least one 287(g) program (Ala-
mance County) has been reluctant to
commit to establishing a steering com-
mittee at all, much less one that includes
a community member and holds meetings
that are open to the public.6! Furthermore,
at the state level, a spokesperson for the
North Carolina Sheriffs’ Association
recently informed the Joint Legislative
Oversight Committee that the meetings
of the executive steering committee
established by ICE and the association
are not open to the public. However,
the association and the 287(g) counties
receive state taxpayer money from the
North Carolina General Assembly to
support their 287(g) programs. Thus
these committees should be considered

Jerry Wolford / Greensboro News & Record

to be “public bodies,” and their steering
committee meetings should be subject to
North Carolina’s open meetings law.¢2
Finally, the MOAs include a section
providing that a 287(g) program “may,
at its discretion, engage in community
outreach with organizations inter-
ested in the MOA.”¢3 This requires
287(g) programs to exercise their
discretion in good faith and to engage
in discourse not only with organizations
that are favorably disposed toward the
program, but also to include communi-
cation with critics of the program.
Without a steering committee composed
of citizens representing a full spectrum
of views, it is less likely that critics of
the program will be able to engage in
constructive discourse about the
program.

Alamance County: A Case Study

Alamance County, which adopted the
287(g) program in 2007, provides a case
study for analyzing how the impacts of
287(g) reach far beyond the undocu-



“We’re getting criminals off the street
that need to be gotten off the street.”!s

About thirty-five thousand people
come through Wake County’s detention
facility every year. Sheriff Harrison ex-
pects between 10 and 15 percent to be
of interest to ICE. Wake County initi-
ated the 287(g) program in July 2008
and, in its first six months, sent more
than nine hundred inmates to ICE for
hearings on their immigration status.
Sheriff Harrison has not noticed that
the 287(g) program has freed up bed
space—“We’re always going to have
criminals,” he said—Dbut he takes satis-
faction in knowing that he’s “not letting
a child molester or murderer back on
the street.”16

Gaston County Sheriff Alan Cloninger
volunteered for the 287(g) program in
part to discourage settlement by criminal
aliens who were fleeing from neighboring
Mecklenburg County because of its
287(g) program. He had to create and
fill three new positions to handle the
extra workload. The expense was worth-
while, he said, because his officers can
lodge the detainees and maintain the

mented immigrant population. Alamance
County’s Latino population of more
than fourteen thousand people is among
the fastest-growing in the state, and it
includes mixed-status families of third-
generation U.S. citizens, legal permanent
residents, and undocumented immi-
grants.5* Interviews with Alamance
County residents since the inception of
the 287(g) program illustrate the short-
and long-term social costs of the pro-
gram for Latino communities as well as
the larger population.®’ These impacts
include (1) the erosion of trust between
law enforcement authorities and immi-
grant communities, (2) an increase in
unreported crime, and (3) an increase in
anti-immigrant sentiment in the general
population.

The Alamance County Sheriff’s Office
initiated the 287(g) program in summer
2007. A general lack of transparency,
and confusion about who would be
targeted under the program, set the
groundwork for controversy around the
program and erosion of trust between
law enforcement and local immigrants.¢

paperwork without having to wait for
ICE to send an agent. In 2008, the
jurisdiction’s first full year as a 287(g)
county, he sent more than four hundred

inmates to ICE.!”
“The savings that
result could be a
million things that
aren’t directly related
to the sheriff’s office:

Gaston County Sheriff Alan
Cloninger believes that 287(g)
has saved taxpayers money.

medical issues,
department of social service issues, job
openings,” he said. “I believe it has
saved the taxpayers money.” 8

Why Has Community Opposition
to the Program Arisen?

Despite 287(g)’s overwhelming support
from sheriffs in all seven counties, some
community members have raised con-
cerns about the program’s potential for
targeting Hispanics, North Carolina’s
largest and fastest-growing immigrant
population. According to a recent eco-
nomic impact study, 7 percent of the
state’s population in 2004 was Hispanic,
and Hispanics accounted for 27.5 per-

When 287(g) was presented to the public
in 2006, sheriff’s office personnel as-
sured residents that they would be tar-
geting for deportation people who
commit violent crimes, as opposed to
people who commit lesser infractions,
like driving without a license.6” Their
assurances were supported by the
language of the webpage of the
U.S. Department of Homeland Security,
which describes how the program gives
local and state officers “necessary re-
sources and authority to pursue investi-
gations relating to violent crimes, human
smuggling, gang/organized crime activ-
ity, sexual-related offenses, narcotics
smuggling and money laundering. ¢
After the program began, however, it
became clear that the majority of those
being processed under the 287(g) pro-
gram were not felons, but traffic offen-
ders. The State Highway Patrol set up
roadblocks to check licenses in places
where Latinos shopped, lived, and wor-
shipped. For example, of the more than
170 checkpoints that have been con-
ducted in Alamance and Orange counties,

cent of the state’s population growth
that year. Nearly 80 percent had migrated
from another country or U.S. state.!

Laura Roselle, a political science
professor at
Elon University
in Alamance
County, is part
of a vocal group
of advocates for
the Hispanic
community. She is concerned about the
potential for racial or ethnic profiling by
law enforcement officers and the effect
on those left behind when a family
member is deported. She also worries
that the fear of being deported may
discourage Hispanics from contacting
law enforcement for help, thus leaving
them more vulnerable to becoming
victims of crime.

“If people are afraid, they aren’t going
to come to this community,” Roselle said.
“For me, that’s not fine. Diversity builds
a community and an economy.”20

Henderson County Sheriff Davis
summed up community fears: “Some
citizens think we can stop anyone who

about 30 have been conducted outside
Buckhorn market on a Saturday or Sun-
day morning, when Latino shoppers
arrive by the hundreds.®® Police have
arrested people at schools and libraries
and during recreational events.” For
example, in August 2008, five immi-
grants were arrested and later deported
for fishing without a license on the Haw
River.”! Victims of crime also have been
deported.” Given that the program was
being carried out in a very different man-
ner than the sheriff’s office had promised
the general public, trust between immi-
grants and law enforcement quickly
disintegrated.

Evidence of the erosion of trust was
immediately apparent. In summer 2007,
Latino neighborhoods throughout the
county shut down, and people closed
themselves up in their houses and apart-
ments, fearful that they or their family
members would be deported. Health
care providers at local clinics reported
that patients were missing appointments
or not bringing their children to appoint-
ments. On Webb Avenue and Graham
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looks Hispanic and arrest and deport
them,” he said. “Of course, we can’t do
that. The Fourth Amendment to the
Constitution is the barrier to that. Our
government is based on minimal intru-
sion. Law enforcement officers must
have a reason to arrest that person.”?!

The illegal aliens deported are not
always Hispanic. Mecklenburg County
has sent inmates from seventy countries
to ICE.

Alamance County Sheriff Johnson
countered profiling accusations with
this comment: “The people we pick
up self-identify. We don’t tell them to
violate the law or drink and drive. That
is an individual choice that they have
made to violate the law.”22

Sheriff’s deputies routinely receive
training against profiling, whether or
not they are part of the 287(g) program.
Their initial law enforcement training
and mandatory legal updates cover pro-
hibitions against profiling. State law
requires that officers record their reason
for stopping someone for a traffic vio-
lation.2* North Carolina legislation
requires the State Bureau of Investi-

Hopedale Road, where there are more
than forty Latino businesses, sidewalks
emptied of people, and business slowed.
An informal poll of fifteen businesses

in Graham conducted in August 2007
revealed that all had lost significant
revenue. The local resource center,
Centro la Comunidad, normally full of
activity, saw its client intake decrease.
Distrust of the police was so strong
that posters began to appear in public
places throughout the county, warning
Latinos to avoid law enforcement officers
at all costs. Fear extended to the entire
Latino community, creating a wide-
reaching impact for the many county
residents who live in families with some
members who are undocumented, usually
parents, and others who are U.S.-born
citizens or legal permanent residents,
usually children.”

The disintegration of the image of
police as a protection for all people had
a number of repercussions. New immi-
grants always have been easy targets for
crime because of their vulnerability in
low-security housing and their use of
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gation to collect and maintain statistics
on traffic law enforcement.?* The statis-
tics reveal the initial purpose of traffic
stops by the driver’s sex, race, and eth-
nicity, and by the type of violation. All
these data are available on the website
of the State Bureau of Investigation.?
In Cabarrus County, Sheriff Riley
compares his arrest statistics every two
weeks with those of the police chiefs in
his county to make sure that his deputies
are not pulling in a higher number of

Hispanics for traffic
violations than their
counterparts in
municipalities are.
Riley also took a
systematic approach
to reaching out to
Hispanics. He and
Sergeant Keely Litaker,
who coordinates the

Officers must record their
reasons for stopping people
for traffic violations. These
data are available online by
drivers’ sex, race, ethnicity,
and type of violation.

287(g) program and is
fluent in Spanish, met with leaders
of the local Hispanic community to
explain the 287(g) program and to
reassure them that all crime victims
could count on the sheriff’s help,

cash, a result of their limited access to
financial institutions and savings accounts
in which they can deposit wages earned.
The perception that police were no
longer protecting Latinos provided an
additional incentive for criminals to
target them. Further, one informant
related that she had been turned away
from a local police precinct in summer
2007 after reporting a crime, because
she could not produce a valid driver’s
license. Of 25 Latinos interviewed
between June 2007 and November
2008, 23 stated that they felt the

287(g) program had decreased their
trust in law enforcement. The same
number stated that they would hesitate
before reporting crime.

The specter of deportation had a
particularly negative impact on the
children of immigrants, further illus-
trating how policies affect the entire
community, not just undocumented
people. An eighteen-year-old man
interviewed in Mebane reported that
he felt the need to carry a gun for self-
protection. A woman whose fifteen-year-

regardless of their immigration status.
Once they had the trust of the Hispanic
leaders, Riley and Litaker conducted
educational meetings with church
groups and other large groups of
Hispanics to reiterate that only illegal
aliens who committed crimes would
be targeted by the 287(g) program.
“We wanted buy-in from the commu-
nity, so they would understand,” Riley
said. “If you are here doing the things
American citizens are expected to do,
then you’re in no
danger. If you are here
selling dope and doing
illegal things, you prob-
ably should move.”2¢
Riley also opened the
sheriff’s office’s doors
to the media. He even
educated some judges.
“We’re trying to do
it right,” he said.?” As
a result, his county now has very little
resistance to the 287(g) program.
Tanna, the public information officer
in Cumberland County, also reached
out to the local newspaper to educate

old son attended Graham High School
voiced concern that the growing anti-
immigrant climate had created incen-
tives for her son to join a gang for
protection. In July 2008, three children
were stranded in a car on the shoulder
of Interstate 85 in the middle of the
night for eight hours when their mother
was arrested by an Alamance County
sheriff deputy for a traffic violation.”
Tina Manning, lead English-as-a-
second-language coordinator for the
Alamance-Burlington School System,
spoke of students’ fear that their parents
would be deported:

It has been a horrible experience.
There are students whose parents
have been taken away while they
are at school. They get home and
they’re gone. It has had a heart-
rending impact on children, even
children born bere. They are in fear
that if they go home, another parent
will have been taken away, or that
they will be taken away. . . . It puts
a stop to learning.”



Other Responsibilities of Sheriff’s Offices in Relation to

the State’s Foreign-Born Population

Sheriff’s offices in all of North
Carolina’s counties—not just those
participating in the 287(g)
program—have additional
responsibilities in their

interactions with the state’s
foreign-born population. A

state law (G.S. 162-62) that
became effective on January

1, 2008, requires North

Carolina’s jailers to attempt to
determine whether an inmate
charged with a felony or an
impaired-driving offense is a legal
resident of the United States. As part
of standard booking procedure, jailers
now ask all inmates charged with those

crimes if they are in the country legally. If, through
questioning, a review of documentation, or both, jailers
are unable to determine whether an inmate is a legal
resident or citizen of the United States, they must, when
possible, make an lllegal Alien Query to the Law
Enforcement Support Center of U.S. Immigration and
Customs Enforcement, a federal bureau.

Also, more than half of North Carolina counties (sixty-
two in 2008) and the North Carolina Department of
Correction have for several years inquired into inmates’
legal status as part of their application for federal funds
under the State Criminal Alien Assistance Program
(SCAAP). SCAAP provides federal money to state and local
governments to offset the costs of jailing certain
undocumented criminal aliens. A county may apply for
SCAAP reimbursement for foreign-born inmates who have
no claim to U.S. citizenship if they (1) are undocumented
or have failed to maintain their nonimmigrant status,

(2) have been held in custody for four or more consecutive
days, and (3) have been convicted of at least one felony or
two misdemeanors. The U.S. Department of Justice uses
a payment formula to determine the award amount. In
2008, Mecklenburg County received more than $1 million
in SCAAP funds. Some counties contract with outside
accounting firms to help them process their SCAAP
applications, including cross-referencing jail rosters with
nationwide criminal records to identify eligible inmates.

Further, thirteen North Carolina counties—initially
Buncombe, Gaston, Henderson, and Wake counties, now
also Cabarrus, Catawba, Cumberland, Duplin, Durham,
Harnett, New Hanover, Orange, and Robeson counties—
participate in a pilot program that takes advantage of
the “full interoperability” of the federal government's
biometric identification systems. As part of routine

booking at most jails, fingerprints
are checked against FBI records

to determine a detainee’s crimi-

nal history. Under the pilot pro-
gram, sheriff’s offices simul-
taneously check prints against
U.S. Department of Homeland
Security immigration records.
The additional check helps
officers verify identities of
arrested people and uncover
pending charges or “immigration
detainers” (“holds” requiring
jailers to notify federal officials
before releasing an inmate) against
them. The technology is part of
Immigration and Customs Enforcement’s

Secure Communities plan for identifying and removing
criminal aliens.

Another part of the Secure Communities plan took hold
in North Carolina in 2008. The General Assembly enacted
a version of the so-called Rapid REPAT (Removal of Eligible
Parolees Accepted for Transfer) program (G.S. 148-64.1).
Under the program, certain nonviolent criminal aliens may
receive an early release from their state sentences if they
have a final order of removal and they agree not to return
to the United States. North Carolina now is one of a half-
dozen states that have adopted a version of the law, which
gives the state’s Post-Release Supervision and Parole
Commission discretionary authority to release eligible
inmates to Immigration and Customs Enforcement for
immediate deportation. The inmate must have been
convicted of one of a handful of specifically enumerated
nonviolent offenses (including driving while intoxicated)
and must have served at least half of the minimum
sentence imposed. If the released person ever is found to
have returned to the United States unlawfully, he or she
will be returned to the North Carolina Department of
Correction to serve the remainder of his or her state
sentence. Similar programs in effect in Arizona and New
York over the past decade have saved those states
millions of dollars in incarceration costs, according to
Immigration and Customs Enforcement.

—James M. Markham

The author is a School faculty member specializing in criminal
law and procedure, with a focus on the law of sentencing,
corrections, and the conditions of confinement. Contact him
at markham@sog.unc.edu.
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the community on 287(g). “Many in the
Hispanic community now understand
what the program is trying to do: keep
serious criminal offenders out of the
U.S.,” she said. “A lot of them feel that
they are living in a much safer commu-
nity. It’s not a program to harass people.”28

Are the Wrong People Getting
Caught in the Net?

Sheriffs acknowledge that although the
intent of the program is to rid the com-
munity of dangerous criminals, some-
times people convicted of less serious
crimes also are deported. Occasionally
those instances result from traffic stops
in which an officer would have let off
with a traffic ticket a U.S. citizen whose
identity the officer could verify, but
would arrest a suspected illegal alien
whose identity the officer could not
verify at the side of the road. North
Carolina sheriffs working under 287(g)
reported to ICE a total of 5,369 charges
against 4,832 inmates turned over to
the agency in 2008. Of those, 2,421
offenses, or 45 percent, involved serious

As the 287(g) program continued,
the rhetoric against immigrants and the
authorization of local police to enforce
immigration law spread to other com-
munity institutions, affecting treatment
of immigrants in the workplace and
neighborhoods. One woman who emi-
grated to Graham from El Salvador
reported that she was fired in 2007 after
working seven years at a textile company
in Burlington. She related that after the
287(g) program was implemented, the
atmosphere in the factory changed.
Supervisors cut her hourly wages
from $8.30 to $8.10 and revoked
bathroom breaks.

Informants also described how their
status increasingly became a leveraging
tool in situations of conflict with com-
munity members. In one case, a Graham
resident said that her landlord neglected
to make necessary repairs in her apart-
ment because of her immigration status,
threatening to report her family to the
police if they refused to pay rent.

Immigrants were not the only com-
munity members affected. County em-
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criminal violations, including murder,
assault, illegal drug offenses, theft,
domestic violence, and trespass.
Another 1,282, or 24 percent, involved
driving while impaired, and 1,666, or 31
percent, involved violations of motor
vehicle law.?

When an officer or a deputy stops
someone—for example, for speeding—
and that person does not have a driver’s

license in his or her
possession, the officer
has to attempt to
determine the driver’s
identity, gauge the
likelihood that the
driver will show up in
court, and ascertain

Detaining drivers who cannot
produce a valid driver’s license
or identification card is protocol,
not racial profiling.

the existence of any
outstanding warrants for the driver.
Drivers who are U.S. citizens are likely
to have driver’s license information
available to the officer from the
computer of the state’s division of
motor vehicles, and their records likely
can be verified.

“If we have determined who he is,”
Sheriff Riley said, “we can verify that

ployees were targeted for their work
with undocumented immigrants. In
August 2008, law enforcement officials
were tipped off by an undisclosed
source that the county’s medical director,
Kathleen Shapley-Quinn, and nurse
practitioner Karen Saxer were treating
undocumented patients at a public
health clinic and not revealing their real
names to employers in notes excusing
work absences. The two employees
were suspended for weeks until a probe
by the State Bureau of Investigation
requested by the sheriff’s department
cleared them of wrongdoing, finding
that they were “forced to follow con-
flicting directives from state and federal
officials regarding the release of infor-
mation about illegal immigrants” and
had committed no crime.”®

As informants have made clear, the
287(g) program has impacts outside the
undocumented-immigrant community.
For the thousands of Latinos born in
Alamance County who own businesses
and houses and no longer have any
connections to Latin America, North

he didn’t just rob a bank. So we do not
take him to the detention facility.”3 The
drivers who have no valid identification
and no driver’s license are held because
their identity and criminal history can-
not be verified without fingerprints.
“We’re not just bringing them to jail
because they speak broken English,” he
said.3! This is not profiling but protocol.

Most people incarcerated in the
county jail are
incarcerated on
the basis of
criminal charges
filed not by
sheriff’s
deputies, but by
various other
law enforcement
agents in the county, such as city police,
State Highway Patrol troopers, State
Bureau of Investigation agents, alcohol
law enforcment agents, wildlife
enforcement officers, and university
police. Some people are incarcerated
because a magistrate issued an arrest
warrant (on a finding of probable cause
that they committed a crime), the

Carolina is home. Given the permanence
of Latino communities throughout the
state, the social costs of the 287(g) pro-
gram raise important questions about
how communities should deal with the
inevitability of demographic change and
growing diversity. The marginalization
of the Latino population by decreasing
trust in law enforcement and growing
anti-immigrant sentiment presents
barriers to the formation of cohesive,
integrated, and conflict-free communities.

Proposals for Improvement

The complexities of the 287(g) program
and the difficulties in its implementation
illustrate that it is an ineffective means
of immigration enforcement. The federal
government’s reliance on local law
enforcement to enforce immigration
laws is a strong indication of a systemic
problem. It points to the need for com-
prehensive immigration reform at the
federal level that would allow local
police and county sheriffs to return to
their primary function of protecting



warrant was served, and they were then
arrested by a deputy sheriff. A small
percentage of people incarcerated in the
county jail are arrested by deputy
sheriffs for violations of criminal law
that occurred in the deputy sheriffs’
presence.

But even the less serious crimes
can wreak hard consequences on the
community, Wake County Sheriff
Harrison said. A driver who cannot
get a license cannot get automobile
insurance, either, and if that speeding
driver causes a serious accident, the
victim and the taxpayers have to pay
the costs.

“We’ve got to do our job; we feed
everybody out of the same spoon,”
Sheriff Harrison explained. “Are we
supposed to turn our heads and say,
“You’re hard-working people; we’re
not going to charge you today’? Then
tomorrow they kill somebody, and
people say, “‘Why didn’t the sheriff
charge them yesterday?’”32

The less serious offenses sometimes
are precursors to more serious crimes.
Sheriff Davis’s files in Henderson

their communities from crime. Until this
reform occurs, 287(g) agreements should
be limited to processing only the people
convicted of felonies, in furtherance of
the original intent of the statute. Also,
the program must be counterbalanced

by effective oversight,
public transparency,
and accountability.
Further, there should
be an independent
evaluation to deter-
mine the program’s

Until comprehensive immi-
gration reform is enacted,
281(g) should focus only on
people convicted of felonies.

costs and effectiveness

as a crime-prevention and -detection
tool. These reforms are urgently
required: 287(g) is a situation worthy of
concern to noncitizens and citizens

alike.

Good Governance, Transparency, and
Conformity with the Law

Across the state, the 287(g) programs
lack transparency. There is no provision
for community input into the creation
or the implementation of the MOAs.
There are no community-protection

County have examples from before
287(g) went into effect:

e An illegal alien with a history of
convictions for assault on a woman
was arrested following an incident
of domestic violence. After serving
his time, he was released to the
community and then shot and killed
his girlfriend and their son. Had the
287(g) program been in effect, he
would have been deported after any
one of the earlier assault charges.

e A Turkish student who overstayed
his visa was arrested for speeding.
After he was released to the commu-
nity, he was rearrested, this time on a
sex offense for taking indecent liber-
ties with a child. Under the 287(g)
program, he would have been sent
back to Turkey after the speeding stop.

Conclusion

In North Carolina, sheriffs exercise
their 287(g) authority only in detention
facilities against criminals who self-
select by breaking state laws. Criminal

mechanisms sufficiently embedded in
the program to counterbalance the
power that the program grants to con-
tracted law enforcement authorities.
Section 287(g) MOAs often are created
without community notification or
opportunity for
public comment.
Affected constituent
groups rarely have
the opportunity to
discuss or debate the
program with their
elected officials
before its implementation. As a result,
contracts for the program have been
negotiated without the protections
inherent in and necessary to the
democratic process.

The following recommendations would
provide additional protections for basic
rights in the implementation of 287(g).

Transparency

e Ensure the availability of the MOA
in both English and Spanish, and
detail the MOA’s purpose and policy.

illegal aliens cost taxpayers money and
crime victims heartache. By giving local
law enforcement officers the ability to
facilitate the removal of a segment of
the criminal element, 287(g) programs
make communities safer.

For people who are in the United
States illegally and want to avoid the
possibility of facing deportation
proceedings, the solution is simple,
according to Mecklenburg County’s
public information officer, Rush. “Our
message has never changed. If you’re
doing things you shouldn’t do and
putting others in jeopardy, then we
need to take a look,” Rush said. “If
you don’t want to encounter the
287(g) program, don’t commit a crime.”??

Notes

1. Rick Davis (sheriff, Henderson County),
interview by a North Carolina Sheriffs’ Asso-
ciation representative, December 2008.

2. Alan Cloninger (sheriff, Gaston County),
interview by a North Carolina Sheriffs’
Association representative, December 2008.

3. Under a memorandum of agreement
effective in 2008, ICE trained one Durham

* Amend the complaint mechanism in
the MOA to clarify the process and
to provide notice of the right to file
a complaint.

e Improve relations with the news
media and other organizations.

Accountability

e [ncrease community participation in
the program’s implementation and
oversight.

e Improve the performance of law en-
forcement personnel by (1) outlining
designated functions of officers
trained under the 287(g) program,
(2) providing detailed guidelines for
the nomination of personnel to be
trained as 287(g) officers, (3) detail-
ing and updating the training of
personnel, (4) continuing to review
certification and authorization of
personnel in light of potential com-
plaints filed, and (5) monitoring
ICE supervision of personnel.

e Provide specific information on the
process for selecting the steering
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Police Department (DPD) officer to
investigate certain federal immigration
offenses. The officer remains a member of the
DPD and can file detainers only for specified
serious offenses: criminal gang activity;
violent crimes, including but not limited to
homicide, aggravated assault, armed robbery,
and other similar crimes; production, sale, or
distribution of forged identity documents, or
identity theft; firearms offenses; offenses
involving homeland security; and any felony
that occurs within the jurisdiction of the DPD.
Other immigration-related duties performed
by the officer are (1) processing, preparing,
and serving charging documents on aliens for
removal and (2) presenting federal criminal
cases to the U.S. Attorney’s Office, Middle
District of North Carolina, for egregious
reentry and prohibited people in possession of
firearms. M. Ray Taylor (captain, Durham
Police Department), interview by John B.
Stephens, March 4, 2009.

4. In the first session of the 109th Congress,
Representative Myrick successfully added an
amendment to the Border Protection, Antiter-
rorism, and Illegal Immigration Control Act
of 2005 (HR 4437), which passed the House
in December 2005. The amendment was a
bill, the Scott Gardner Act (HR 3776), that
Myrick had introduced earlier in the session.

5. Julia Rush (director of communication,
Mecklenburg County Sheriff’s Office),

committee, ensure that it includes a
broad range of community interests,
and set forth the committee’s required
review of activities.

e Open the meetings of local steering
committees and the North Carolina
Sheriffs’ Association’s executive
steering committee to the public.

¢ Increase information and participation
for effective community outreach
and input.

e Conform fully with the letter and the
spirit of the law.

e Revise all current 287(g) programs
and implement all new 287(g) pro-
grams to permit processing only of
people convicted of felonies.

e Amend the guidelines for forwarding
and reviewing complaints. Make
information publicly available in
both English and Spanish.

e Clarify what notice of civil rights stan-
dards must be given and how
interpretation services will be
provided.
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interview by a North Carolina Sheriffs’
Association representative, December 2008.

6. Ibid.

7. Davis, interview.

8. Brad Riley (sheriff, Cabarrus County),
interview by a North Carolina Sheriffs’
Association representative, December 2008.

9. Ibid.

10. Terry S. Johnson (sheriff, Alamance
County), interview by a North Carolina
Sheriffs” Association representative, Decem-
ber 2008.

11. Ibid.

12. Tbid.

13. Debbie Tanna (public information
officer, Gaston County Sheriff’s Office),
interview by a North Carolina Sheriffs’
Association representative, December 2008.

14. Davis, interview.

15. Donnie Harrison (sheriff, Wake
County), interview by a North Carolina
Sheriffs’ Association representative, Decem-
ber 2008.

16. Ibid.

17. Cloninger, interview.

18. Ibid.

19. John D. Kasarda and James H.
Johnson Jr., The Economic Impact of the
Hispanic Population on the State of North
Carolina (Chapel Hill, NC: Frank Hawkins
Kenan Institute of Private Enterprise, University
of North Carolina at Chapel Hill, 2006).

e After modification
of the MOA, up-
date officer training
to reflect the
changes, indicate the
availability of the
MOA, and specify

The 281(g) program’s
effectiveness in preventing
and detecting crime needs
an independent evaluation.

the duration and the
circumstances of termination
of the MOA.

Program Evaluation

In addition to recommending the pre-
ceding improvements in the program,
we recommend that an organization not
affiliated with local or state law enforce-
ment agencies conduct an independent
evaluation of the program as a crime-
prevention and -detection tool. A cost-
effectiveness analysis is one way to eval-
uate whether the resources allocated to
the 287(g) program produce significant
gains in securing the safety of commu-
nities or whether there are less expensive
and more successful ways to address
crime in immigrant communities. To
date, we know of no such evaluation of

20. Laura Roselle (political science
professor, Elon University), interview by a
North Carolina Sheriffs” Association rep-
resentative, December 2008.

21. Davis, interview.

22. Johnson, interview.

23. State v. Styles, No. 442A07
(N.C. December 10, 2007) (holding that
“reasonable suspicion is the necessary
standard for traffic stops, regardless of
whether the traffic violation was readily
observed or merely suspected”), www.aoc.
state.nc.us/www/public/sc/opinions/2008/
pdf/442-07-1.pdf.

24. G.S. 114-10.01.

25. North Carolina State Bureau of
Investigation, www.ncsbi.gov.

26. Riley, interview.

27. Ibid.

28. Tanna, interview.

29. North Carolina Sheriffs’ Association,
Report to the chairs of the House and
Senate Appropriations Committees and
the chairs of the House and Senate
Appropriations Subcommittees on Justice
and Public Safety, on the operations and
effectiveness of the Illegal Immigration
Project, February 27, 2009.

30. Riley, interview.

31. Ibid.

32. Harrison, interview.

33. Rush, interview.

the 287(g) program,
nor were any research
studies conducted in
advance of the pro-
gram’s implementation
to show that local
immigration policing
is effective at preventing crime or
enforcing the law.

Notes
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report entitled The Policies and Politics
of Local Immigration Enforcement Law,
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ACLU of North Carolina Legal Foundation
(Rebecca C. Headen and Katherine Lewis
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