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Disclosure of Report of Capacity Examination 
Draft Excerpt from Chapter 2 of the North Carolina Defender Manual (May 2009) 
 
Following a capacity examination, a copy of the report is to be provided by the facility to the 
clerk of court in a sealed envelope addressed to the attention of the presiding judge. G.S. 15A-
1002(d). Additionally, a copy of the report is to be provided to defense counsel or to the 
defendant if not represented by counsel. Id. G.S. 15A-1002(d) then states that “if the question of 
the defendant’s capacity to proceed is raised at any time, a copy of the full report must be 
forwarded to the district attorney.” This statutory scheme contemplates that the court and the 
defense are to get a copy of the report automatically after a capacity examination, but the 
prosecutor is to get a copy of the report only if capacity is questioned after the examination and 
further court proceedings are necessary. At that point, the prosecutor is entitled to otherwise 
confidential information in order to prepare and respond. The initial request for a capacity 
examination by a defendant does not appear to be the equivalent of raising the question of the 
defendant’s capacity for purposes of triggering disclosure to the prosecutor. Otherwise, it would 
be unnecessary for the statute to establish separate procedures for disclosure of the report to the 
court and defendant, on the one hand, and the prosecutor’s office, on the other. 
 
The legislative history of G.S. 15A-1002(d) reinforces that the General Assembly intended to 
limit the prosecution’s access to capacity evaluations. Previously, the statute provided for reports 
to be sent automatically to the defense and prosecution. See S.L. 1979-1313 (S 941) (attached) 
(title of act states that it is “[a]n act to require that copies of pretrial mental examinations be sent 
to the district attorney”). In 1985, however, the General Assembly added the current language of 
the statute as part of a bill entitled: “An act to provide that an indigent defendant’s competency 
evaluation report will not be forwarded to the district attorney.” S.L. 1985-588 (S 696) 
(attached). 
 
A second statute, G.S. 122C-54(b), provides a limited exception to the obligations of facilities to 
maintain the confidentiality of capacity evaluations. (Except as required or permitted by law, a 
facility may not disclose confidential information. See G.S. 122C-52). G.S. 122C-54(b) 
authorizes disclosure of a capacity evaluation to the court, prosecutor, and defendant’s attorney 
“as provided in G.S. 15A-1002(d).” In 2003, the General Assembly amended G.S. 122C-54(b) as 
part of a larger act dealing with mental health system reform. See S.L. 2003-313, sec. 2 (H 826), 
online at www.ncga.state.nc.us/Sessions/2003/Bills/House/HTML/H826v4.html. Previously, 
G.S. 122C-54(b) stated that a facility “may” send the capacity report to the specified persons as 
provided in G.S. 15A-1002(d). Now, G.S. 122C-54(b) provides that the facility “shall” send the 
report as provided in G.S. 15A-1002(d). Thus, as revised, G.S. 122C-54(b) requires, rather than 
merely permits, facilities to disclose capacity evaluations as provided in G.S. 15A-1002(d), but 
the revised statute continues to be keyed to the requirements of G.S. 15A-1002(d). The statutory 
language itself does not broaden the circumstances in which prosecutors are to receive capacity 
reports. Nor, unlike previous legislative changes, does the title of the 2003 act indicate that the 
revised language should be construed as making such a change. 
 
Practice note: Following the 1985 legislative changes, the Administrative Office of the Courts 
revised the forms for capacity examinations to delete the provision directing facilities to forward 
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a copy of the report to the prosecutor. The current forms—AOC-CR-208 (Mar. 2009) for an 
examination at a state facility and AOC-CR-207 (Mar. 2009) for a local examination—provide 
that the examination report is to be sent to the court and defense counsel only. Beware of older 
forms, which may still be in circulation and which do not reflect the 1985 legislative changes. 
 
Using the current AOC form may not be sufficient, however, to prevent the examiner from 
disclosing the report to the prosecutor. It appears that some facilities have interpreted the 2003 
change to G.S. 122C-54(b) as authorizing automatic disclosure of capacity evaluations to the 
prosecutor. Therefore, when requesting a capacity evaluation, defense counsel should ask the 
court to enter a specific order prohibiting the facility and examiners from disclosing the 
evaluation to the prosecutor except on further order of the court. 






