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4. Limitations of parent

5. Evidence of abandonment

Murder, Voluntary Manslaughter, and Felony Assault of Child or Parent
1. Manner of proof

2. Standard of proof

3. Serious bodily injury

4. Aiding and abetting murder or voluntary manslaughter

TPR to Another Child and Lack of Safe Home
Relinquishment for Adoption
Conception Resulting from Sexually Related Criminal Offense

9.12 Disposition and Best Interest Determination 9-92
A. Overview
Evidentiary Standard

B.

1.
2.

Standard of review is abuse of discretion
No burden or standard of proof
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Separate hearings not required

Relevant, reliable, and necessary evidence
Evidence from adjudication

No absolute right to cross-examination

C. Con5|derat|ons for Best Interest Determination
Required criteria

Purpose of Juvenile Code

Age of the juvenile and the juvenile’s preference
Likelihood that the child will be adopted
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Bond between child and parent
Other relevant considerations
8. Weighing the factors

9.13 Highlighted Federal Laws: ICWA and the ADA 9-105
A. Compliance with ICWA
B. ADA Not a Defense to TPR

Nouhkhwn e

9.14 Orders in Termination of Parental Rights Cases 9-107
A. Requirements for Order

1. Address grounds

2. Standard of proof for adjudication

3. Findings and conclusions

4. Timing

5. Service of order on juvenile who is 12 or older

B. Entry of Order
C. Appeals

9.15 Effect of Order and Placement after Termination of Parental Rights 9-113
A. Severance of Rights and Obligations
B. Collateral Legal Consequences
C. Placement and Post-TPR Review Hearings
1. When child is in DSS/agency custody
2. When child is not in DSS/agency custody
3. Post-TPR review hearings

Chapter 10: Post-TPR and Post-Relinquishment Reviews, Adoptions, and Reinstatement of

Parental Rights 10-1

10.1 Post-Termination of Parental Rights Review Hearings 10-2
A. Circumstances and Purpose
1. Circumstances
2. Purpose
Timing of Hearing
C. Notice and Participation
1. Timing and procedure for notice
2. Persons entitled to notice
3. Right to participate and party status
D. Appointment of GAL

w
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E. Evidence and Considerations for Hearings

1. Evidence

2. Sources of information

3. Required considerations and findings
F. The Order

1. Contents

2. Timing

10.2 Post-Relinquishment Review Hearings 10-7
A. Circumstances Requiring Review
B. Relinquishment for Adoption

1.

100N U AW

Who may relinquish

Types of relinquishment

Right to counsel

Revocation

Rescission

Voiding the relinquishment
Consequences of relinquishment
Compliance with ICWA

C. Tlmlng and Petition or Motion for Review
D. Parent’s Party Status
E. Procedure for Hearing

10.3 Selected Adoption Provisions 10-13
A. Introduction
B. Prospective Adoptive Parents

1.

Hwn

5.

DSS responsibility and discretion to select

Notice of adoptive parent selection to GAL and foster parent
Review hearing on selection

Placement with prospective adoptive parent(s)

Prospective adoptive parent is petitioner

C. District Court Jurisdiction When Adoption Is Filed

1.
2.

Adoption is a special proceeding
Jurisdiction in a G.S. Chapter 7B action

D. The Adoption

1.
2.
3.

The determination
Notice of decree
Effect of decree

10.4 Reinstatement of Parental Rights 10-20
A. Introduction
B. Circumstances for Reinstatement
C. Hearing Procedures

1.
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Notification to child and appointment of GAL

Service of motion

Former parent not a party and not entitled to appointment of counsel
Timing

Pre-hearing reports

Participants
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7. Evidence and standard for review
Criteria and Findings

Interim Hearings and Reasonable Efforts
Orders

Effect of Reinstatement

G mmo

Chapter 11: Evidence 11-1

11.1 Applicability of Rules of Evidence 11-5
A. Adjudication
1. Applicability of rules
2. Reliance on criminal cases
3. Evidence issues involving children
4. Local rules affecting evidence
B. Disposition and Other Proceedings

11.2 Child Witnesses 11-9

A. Competency of Child Witnesses

1. General rule

Procedure for determining competency
Application of standard
Unavailability distinguished from incompetency
. Quashing of subpoena for child
B. Examination of Child Witnesses
Remote testimony
Excluding bystanders during child’s testimony
Excepting witnesses from sequestration order
Oath for child witness
Leading questions
Written testimony
Use of anatomical dolls to illustrate testimony
Use of own terms for body parts
Questioning by court
Positioning on witness stand
11. Recesses
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11.3 Out-of-Court Statements to Refresh, Impeach, or Corroborate
A. Refreshing Recollection
B. Impeachment
C. Corroboration

11.4 Out-of-Court Statements and the Right to Confront Witnesses

11-17

11-20

A. Applicability of Confrontation Clause to Criminal and Delinquency Cases

1. Generalrule

2. Applicability to statements made to law-enforcement personnel, social workers,

medical personnel, and others
B. Inapplicability of Confrontation Clause to Juvenile Cases
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11.5 Out-of-Court Statements and the Hearsay Rule 11-22

A.
B.
C.

Governing Rules

Rationale for Hearsay Rule
Components of Hearsay Definition

1. Oral or written assertion of fact
2. Made outside current proceeding
3. Offered for truth of assertion

11.6 Hearsay Exceptions 11-25

A.
B.

9

Types of Hearsay Exceptions and Their Rationales
Rule 801(d): Admissions of a Party-Opponent
1. Criteria
2. Potential constitutional, statutory, and other bars
3. Application of admission exception to common situations in juvenile cases
Rule 803(2): Excited Utterances
1. Criteria
2. Statements by children
Rule 803(3): State of Mind
1. Criteria
2. Examples
Rule 803(4): Medical Diagnosis or Treatment
Criteria
First requirement: declarant’s understanding and motivation
Child declarants
Examination protocols
Identity of listener
Statements to medical professional by parent of child obtaining treatment
Second requirement: pertinence to diagnosis and treatment
Mixed purpose examinations
Identification of perpetrator
Videotape of examination
Anatomical dolls
12. Basis of opinion
Rule 803(6): Business Records
Criteria
Method and circumstances of preparation
Observations, statements, and other information within a record
Opinions within business records
. Objections to business records
Rule 803(8): Official Records and Reports
Rules 803(24) and 804(b)(5): Residual Hearsay
1. Comparison of rules
2. Unavailability
3. Notice, trustworthiness, probative value, and other criteria
4. North Carolina opinions on residual hearsay in juvenile cases
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11.7 Prior Orders and Proceedings and Judicial Notice 11-52

A. Generally
1. Ambiguity in judicial notice principles in juvenile cases
2. Suggested approach
B. Definition of Judicial Notice
1. Generally
2. Judicial notice of prior proceedings
3. Objections to judicial notice
C. Orders and Other Court Records
1. Summary
2. Judicial notice of record entries
D. Findings and Conclusions by Court
1. Summary
2. Collateral estoppel
3. Prior adjudication findings and conclusions
4. Prior findings and conclusions from non-adjudication proceedings
5. Formal concessions; stipulations of fact
E. Documentary Evidence, Court Reports, and Other Exhibits
1. Summary
2. Juvenile cases on documentary evidence
F. Testimony
1. Summary
2. Hearsay nature of prior testimony

11.8 Character and Prior Conduct 11-68
A. Generally
B. Theories of Admissibility of Character Evidence

1.
2.
3.
4.

Character directly in issue
Character to show conduct
Credibility

Opening the door

C. Is Character Directly at Issue in Juvenile Cases?
D. Rule 404(b) and “Bad Act” Evidence

1.
2.
3.

Applicability of rule
Basic requirements for admission of other acts under Rule 404(b)
Form of proof; prior criminal proceedings

E. Rape Shield Law

11.9 Lay Opinion 11-74
A. Lay and Expert Testimony Distinguished

1.
2.

Rule 602 and the requirement of personal knowledge
Rule 701 and the allowance of inferences if rationally based on perception and helpful

B. Examples of Permissible and Impermissible Lay Opinion

1.

w

Shorthand statements of fact, including statements about mental and emotional
condition

Lay opinion requiring special expertise

Guilt of another person

Truthfulness of another person’s statements
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11.10 Expert Testimony 11-78

A.
B.

C.

D.

E.

Revised Evidence Rule 702(a)
Three Basic Requirements
1. Generally
2. Scientific, technical, or other specialized knowledge that will assist trier of fact
3. Qualified as an expert
4. Three-pronged reliability test
Other Requirements for Expert Opinion
1. Rule 403 balancing
2. Degree of certainty of opinion
3. Permissible topics and purposes
Expert Testimony about Children
1. Credibility
2. Legal conclusions
3. Identity of perpetrator
4. Physical injuries and their causes
5. Battered child syndrome
6. Opinion about abuse if no or inadequate evidence of physical injuries
7. Psychological syndromes
8. Characteristics of abused children
9. Delayed disclosure
10. Repressed memory
11. Suggestibility of children

12. Examination of child by respondent’s expert
Expert Testimony about Parents
1. Generally
2. Polygraph evidence

11.11 Evidentiary Privileges 11-92

A.

B.

In Abuse, Neglect, and Dependency Proceedings

1. Effect of broad negation of privileges in G.S. 7B-310

2. Effect of specific negation of privileges in G.S. Chapter 8
3. Attorney-client and clergy-communicant protections

4. Protections against disclosure of confidential information
In Termination of Parental Rights Proceedings

11.12 Right against Self-Incrimination 11-95

A.
B.
C.

Right Not to Answer Incriminating Questions
No Right Not to Take Stand
Drawing Adverse Inference from Refusal to Answer

11.13 Evidence Procedures 11-97

A.

B.
C.
D.

Production of Witnesses and Documents

Pretrial Motions in Limine, Objections, and Other Notices
Pre-Adjudication Conference

Objections at Trial

1. Timely objection

2. Grounds for objection

3. Evidence for limited purpose

Abuse, Neglect, Dependency, and Termination of Parental Rights Proceedings in North Carolina

XXV



Table of Contents (Feb. 15, 2022)

v

Motion to strike
Offers of proof
Importance of complete recordation

Chapter 12: Appeals 12-1
12.1 Scope of Chapter 12-3

12.2 Parties and Representation 12-4
Who Can Appeal

A.

C.
D.

1.
2.
3.
4.

Parties on appeal

Joinder of parties

Relationship of DHHS and county DSS as parties
Nonparticipating party

Appellate Representation in Juvenile Proceedings

1.
2.
3.
4.

Appellate representation for DSS

Appellate representation for parents

Appellate representation for children

Appellate representation for guardians or custodians

Role of Trial Counsel
Role of Appellant

12.3 Identifying Issues for Appeal 12-10
Preserving Issues for Appeal

124

A

C.
D.
E.

1.
2.
3.

Objection, grounds, and ruling required
Issues automatically preserved for appeal
Intermediate orders under G.S. 1-278

Scope of Appellate Review

1.
2.

Issues identified in briefs
The contents of the record

Appellate Rule 2: Prevent Manifest Injustice
Invited Error
No Swapping Horses

Which Orders Can Be Appealed 12-18
A. Appealable Orders

IS A

7.

No jurisdiction

Order determining the action

Initial disposition and underlying adjudication order

Order changing legal custody

Order eliminating reunification as a permanent plan

Order granting or denying a termination of parental rights
Order deciding placement on the Responsible Individuals List

B. When an Appeal Is Moot

1.

2.
3.

Exception based on collateral legal consequences of abuse, neglect, dependency
adjudication

Exception based on collateral legal consequences of termination of parental rights

No collateral legal consequences from findings of fact in a permanency planning order

C. Consolidation of Appeals
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12.5 Notice of Appeal 12-26
Timing, Manner, and Content of Notice

12.6
12.7

12.8

129
12.10

12.11

A

B.
C.

1. Electronic filing

2. Timing and manner generally

3. Timing and manner of appeal of order eliminating reunification as a permanent plan
4. Signatures

5. Contents

Service and Proof of Service
Appellate Entry Forms

Protection of the Child’s Identity — Appellate Rule 42 12-34

Expedited Appeals Process under Appellate Rule 3.1 12-35
Transcript
Record on Appeal

A.
B.

1. Appellant’s proposed record

2. Appellee’s response or lack thereof

3. Settling the record when there is disagreement
4. Problem with recording

Briefs

1. Time limits for briefs

2. No-merit briefs

Issues on Appeal and Standards of Review 12-38
Introduction

Standards of Review

Sufficiency of Evidence and Findings

A.
B.
C.

D
E.
F.
G

1.
2.
3.

Generally
Review of findings of fact and conclusions of law at adjudication
Review of dispositional findings

Abuse of Discretion

Subject Matter Jurisdiction

Failure to Follow Statutory Mandates and Procedures
Statutory Interpretation

Motions to Dismiss and Failure to Comply with Appellate Rules 12-48

Extraordinary Writs, Discretionary Review, and Appeal of Right 12-49
Writ of Certiorari

A.

monOw

1.
2.

Review of trial court order
Review of court of appeals opinion

Petition for Discretionary Review
Appeal of Right

Writ of Mandamus or Prohibition
Writ of Supersedeas

Trial Court’s Role during and after Appeal 12-53
A. Trial Court’s Role during Appeal

1.
2.
3.

Enforcement of or motion to stay order
Continued court involvement in non-TPR appeals

Cannot exercise jurisdiction in TPR action during appeal of the underlying matter
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B.

4. Continued court involvement in appeal of TPR order
5. Order requirements pending appeal disposition

6. Rule 60 of the Rules of Civil Procedure

Trial Court’s Role after Appeal

1. Modification of order

2. Carrying out appellate mandate

Chapter 13: Relevant Federal Laws 13-1

13.1 Scope of Chapter 13-3
13.2 Indian Child Welfare Act 13-3

13.3
134

A.
B.

m

CrAST IO

Introduction, Purpose, and Continued Need

Applicability

1. Proceedings covered by ICWA

2. Proceedings not covered by ICWA

3. “Indian child”

Inquiry at Commencement of Every Proceeding as to “Indian Child” Status
1. Reason to know child is an “Indian child”

2. Burden of establishing “Indian child” status

Jurisdiction

1. Exclusive tribal court jurisdiction

2. Concurrent jurisdiction in tribal and state court, intervention by tribe, transfer
Emergency Proceedings

Notice to the Tribe, Parent, Indian Custodian, and Bureau of Indian Affairs
1. Right to intervene in a state court action

2. Voluntary and adoption proceedings

Timing of Court Proceedings

“Active Efforts” Required

Finding of Serious Emotional or Physical Damage

Placement Preferences

Consent to Foster Care Placement, TPR, and Adoption including Relinquishment
Impact of ICWA Violation

Multiethnic Placement Act 13-33

Title VI of the Civil Right Act 13-35

A.

B.
C.
D

Introduction

Applicability

Prohibited Discrimination
Requirements

1. Compliance

2. Outreach

3. Language access
Violations

1. Complaint

2. Findings of violations
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13.5 The Americans with Disabilities Act 13-42

A.
B.

0

Introduction

Applicability

1. Public entities

2. Disability defined

Prohibited Discrimination
Requirements

1. Access and opportunity

2. Exceptions

3. Application to abuse, neglect, dependency, and TPR proceedings
4. Notice of applicability
Compliance

1. Filing a complaint

2. Violations related to child welfare

13.6 Servicemembers Civil Relief Act 13-53

A.
B.

Introduction

Applicability

1. Servicemember defined

2. Military service defined

SCRA Requirements

1. The SCRA affidavit

2. Additional SCRA requirements when respondent is in military service

13.7 Every Student Succeeds Act 13-60

A.
B.
C.
D.
E.

Introduction

Companion to the Fostering Connections Act
School Selection

Transportation

Designated Points of Contact

13.8 The Individuals with Disabilities in Education Act 13-67

A.
B.

C.

Introduction

Part B of IDEA: Children Ages 3-21

1. Qualifying disability

2. Services for children 3 to 21 years of age
3. Decision-making by the IEP Team

4. Procedural safeguards

Part C of IDEA: Children under 3 Years of Age
1. Children substantiated as abused or neglected
Qualifying disability

Early intervention services (El)
Individualized family service plan (IFSP)
The IFSP Team

6. Procedural safeguards

ik N

D. Parent: Definition, Role, and Appointment of Surrogate Parent

1. Parent’srole
2. Parent defined
3. Determining parent
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4. Appointment of a surrogate parent

13.9 Special Immigrant Juvenile Status and Selected Immigration Resources 13-88

A

Introduction and Selected Resources

B. Special Immigrant Juvenile Status and Obtaining Lawful Permanent Residency

1. Introduction

2. Eligibility for SIJS

3. The application process
4. Impact on parents

Chapter 14: Confidentiality and Information Sharing 14-1

14.1 Juvenile Records 14-3

14.2

14.3

A.

C.
D.
E
F

Department of Social Services Information

1. Public agency and public records law

2. Disclosure prohibited for public assistance and social services information
3. Disclosure prohibited for abuse, neglect, dependency information
Court Records and Proceedings

1. The juvenile court record

2. Juvenile court hearings: open or closed to the public

3. Adoption proceedings and records

DSS Access to Information

The Child’s GAL Access to and Disclosure of Information

Designated Agency Information Sharing

Subpoenas

Health Records and HIPAA 14-20

A.

B.
C.
D

Covered Health Care Providers

Protected Health Information

Duty to Comply with HIPAA

Impact on Abuse, Neglect, Dependency Laws
1. Reporting child abuse, neglect, or dependency
2. Assessment and protective services

3. The child’s GAL access to information

4. Interagency information sharing

5. Disclosure pursuant to a subpoena

6. Disclosure pursuant to a court order

7. Disclosure with patient authorization

Mental Health Records and G.S. Chapter 122C 14-24

A.

B.
C.
D

Covered Providers

Confidential Information

The Duty of Confidentiality

Impact on Abuse, Neglect, Dependency Laws

1. Reporting child abuse, neglect, or dependency
2. Assessment and protective services

3. The child’s GAL access to information

4. Interagency information sharing

5. Disclosure pursuant to a subpoena

6. Disclosure pursuant to a court order
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7. Disclosure with patient authorization

14.4 Substance Use Disorder Records and 42 C.F.R. Part2 14-28

A.

B.
C.
D

Covered Programs

Confidential Information

Duty Imposed by Federal Substance Use Disorder Records Law
Impact on Abuse, Neglect, Dependency Laws

1. Reporting child abuse, neglect, or dependency
2. Assessment and protective services

3. The child’s GAL access to information

4. Interagency information sharing

5. Disclosure pursuant to a subpoena

6. Disclosure pursuant to a court order

7. Disclosure with patient authorization

14.5 Education Records and FERPA 14-33

A.
B.

C.

Introduction

Consent Required for Disclosure

1. Consent required

2. Personally identifiable information

3. Education records

Exceptions to Consent Requirement

Overview

Disclosure to child welfare agency responsible for child
Disclosure to comply with judicial order or subpoena
Disclosure for health or safety emergency

Disclosure to school personnel and schools where child seeks to enroll
Disclosure of directory information

DU AW

D. Documentatlon of Disclosure, Redisclosure, and Use of Information

E.

Complaints and Enforcement

Appendix: Rules of Recordkeeping, Chapter XII

Checklists

Checklist 1: Nonsecure Custody Orders

Checklist 2: Pre-Adjudication

Checklist 3: Adjudication

Checklist 4:

Checklist 5: Initial Disposition

Checklist 6: Review

Checklist 7: Permanency Planning

Checklist 8: Termination of Parental Rights Hearing

Checklist 9: Post-TPR Review Hearing
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