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I. Commencing the Commitment Process 
A. The Layperson (or “Citizen”) Petition 

1. Petition. Anyone who has knowledge of an individual who is 
a. mentally ill and dangerous to self or dangerous to others
b. mentally ill and in need of treatment in order to prevent further disability or deterioration that would predictably result in dangerousness, or
c.    a substance abuser and dangerous to self or dangerous to others
may appear before a clerk of superior court or a magistrate, execute an affidavit to this effect, and petition for the issuance of an order to take the respondent into custody for examination by a physician or eligible psychologist. G.S. 122C-261; 122C-281.
2. Custody and Transportation Order. If the clerk or magistrate finds reasonable grounds to believe that the respondent meets the criteria for commitment, the clerk or magistrate shall issue an order to 
a. a law enforcement officer or 
b. any other person authorized under G.S. 122C-251 
to take the respondent into custody for examination by a physician or eligible psychologist. G.S. 122C-261; 122C-281.
3. Transportation and Custody. Upon receipt of the custody order, a law enforcement officer or other person designated in the order shall take the respondent into custody within 24 hours after the order is signed and proceed to take the respondent to a physician or eligible psychologist for examination. G.S. 122C-261(e).
a. Law-enforcement officer means sheriff, deputy sheriff, police officer, State highway patrolman, or an officer employed by a city or county under G.S. 122C-302 (officers employed and trained to assist individuals who are intoxicated in public). G.S. 122C-3(19).  
· In providing transportation, the law-enforcement officer may use reasonable force to restrain the respondent if it appears necessary to protect himself, the respondent, or others. No law-enforcement officer may be held criminally or civilly liable for assault, false imprisonment, or other torts or crimes on account of reasonable measures taken under the commitment statutes. G.S. 122C-251.
b. Individual designated under G.S. 122C-251(g):  The governing body of a city or county may adopt a plan to designate law-enforcement personnel, volunteers, or other public or private agency personnel to provide all or parts of the transportation required by involuntary commitment proceedings. 
· Persons so designated shall be trained.
· The plan shall assure adequate safety and protections for both the public and the respondent.
· Law enforcement, other affected agencies, and the area authority shall participate in the planning. 
· References in the commitment statutes to a law-enforcement officer apply to designated persons. G.S. 122C-251(g).
4. Site of First Examination. Without unnecessary delay after assuming custody, the law enforcement officer, or the individual designated by the clerk or magistrate under G.S. 122C-251(g) to provide transportation, shall take the respondent to an “area facility” 
  for examination by a physician or eligible psychologist. G.S. 122C-261; 122C-281.
a. If a physician or eligible psychologist is not immediately available (e.g., is on call or attending other patients), the respondent may be “temporarily detained” in an area facility, if one is available; 
b. If a physician or eligible psychologist is not available in the area facility (e.g., the area facility does not employ one) the person designated to provide transportation shall take the respondent to any physician or eligible psychologist locally available. Typically, this will be a community hospital emergency department.
c.    If an area facility is not available (e.g., there isn’t one or it is closed for the evening), the respondent may be “detained under appropriate supervision” in the respondent's home, in a private hospital or a clinic, in a general hospital, or in a State facility for the mentally ill, but not in a jail or other penal facility. 
5. Examination. The physician or eligible psychologist shall examine the respondent as soon as possible, and in any event within 24 hours, after the respondent is presented for examination. G.S. 122C-263; 122C-283.
6. Transportation and Custody Following the First Examination.  G.S. 122C-263.
a. If the physician or psychologist finds that the respondent does not meet the criteria for inpatient commitment or finds that the respondent meets the criteria for outpatient commitment, the person designated in the order to provide transportation shall return the respondent to the respondent's regular residence or, with the respondent's consent, to the home of a consenting individual located in the originating county and the respondent shall be released from custody.
b. If the physician or eligible psychologist finds that the respondent meets the criteria for inpatient commitment, the law enforcement officer or other designated person shall take the respondent to a 24-hour facility described in G.S. 122C-252 pending a district court hearing. 

c.    If a 24-hour facility is not 
· immediately available or 
· appropriate to the respondent's medical condition
the respondent may be “temporarily detained under appropriate    supervision” at the site of the first examination, provided that the respondent may be released and the proceedings terminated at any time that the physician or eligible psychologist determines that the respondent is no longer in need of inpatient commitment, or the respondent may be released on a recommendation of outpatient commitment if the physician or psychologist determines the respondent meets the criteria for outpatient commitment.
d. If the respondent is temporarily detained and a 24-hour facility is not available or medically appropriate seven days after the issuance of the custody order, a physician or psychologist shall report this fact to the clerk of superior court and the proceedings shall be terminated. Termination of proceedings shall not prohibit or prevent the initiation of new involuntary commitment proceedings when appropriate. (Requires a new affidavit/petition and a new custody order.) 
B. The Physician (or “Clinician”) Petition 

1. If the affiant is a physician or eligible psychologist who recommends inpatient commitment, and the clerk or magistrate finds probable cause to believe that the respondent meets the criteria for inpatient commitment, the clerk or magistrate shall issue an order for transportation to or custody at a 24-hour facility described in G.S. 122C-252. See G.S. 122C-261(d)(4).
2. Transportation and Custody. Upon receipt of the custody order, a law enforcement officer or other person designated in the order shall take the respondent into custody within 24 hours after the order is signed and take the respondent directly to a 24-hour facility.  G.S. 122C-261(e) and 122C-263(b).
3. If a 24-hour facility is not 
a. immediately available or 
b. appropriate to the respondent's medical condition
the respondent may be “temporarily detained under appropriate supervision,” provided that the respondent may be released and the proceedings terminated at any time that the physician or eligible psychologist determines that the respondent is no longer in need of inpatient commitment, or the respondent may be released on a recommendation of outpatient commitment if the physician or psychologist determines the respondent meets the criteria for outpatient commitment. G.S. 122C-261(d)(4), -263(d)(2). 
4. If the respondent is temporarily detained and a 24-hour facility is not available or medically appropriate seven days after the issuance of the custody order, a physician or psychologist shall report this fact to the clerk of superior court and the proceedings shall be terminated. Termination of proceedings shall not prohibit or prevent the initiation of new involuntary commitment proceedings when appropriate. G.S. 122C-263(d)(2).
II. “Temporarily Detained Under Appropriate Supervision”

A. Lack of statutory guidance. The operable language applies when a qualified examiner is not available to perform the first examination. The language also applies after the first examination when a 24-hour facility is not available to receive the respondent. 
1. GS 122C-263(a): If an area facility physician or psychologist is not immediately available to do the first examination, the respondent may be “temporarily detained” in the area facility. If an area facility is not available, the respondent may be “detained under appropriate supervision” in the respondent's home, a hospital, clinic, or state facility for the mentally ill.  
2. G.S. 122C-263(d)((2): After examination, if inpatient commitment is recommended, the law enforcement officer or other designated person shall take the respondent to a 24-hour facility unless a 24-hour facility is not immediately available or medically appropriate, in which case “the respondent may be temporarily detained under appropriate supervision at the site of the first examination.” 
3. It is not clear what “appropriate supervision” means. It is not clear whether "appropriate supervision" means supervision in lieu of law enforcement supervision (and the officer may leave), or whether the officer that executed the custody order must provide appropriate supervision during the period of temporary detention.
4. The statutes regarding law enforcement transportation and custody (G.S. 122C-263, -251) do not expressly permit an officer to relinquish custody before, during, or after the first examination.

B. AG Advisory Opinion, January 18, 2006.  This opinion letter addresses the meaning of “appropriate supervision” pending the first examination. It does not address the situation where, following the examination and a recommendation of inpatient commitment, the respondent must be “temporarily detained under appropriate supervision at the site of the first examination” because a 24-hour facility is not immediately available or medically appropriate. This language did not appear in the commitment statutes, and this circumstance was not expressly acknowledged, until the statutory law was amended in 2009.
 The AG letter says:
1. Upon presenting the respondent to the place of first examination, the officer must wait at least long enough to determine if a physician or psychologist is available and whether the respondent, if left, will be under appropriate supervision. 
2. It is also advisable for the officer to remain in attendance until the examination is complete if the respondent is violent or may reasonably be expected to become violent, and at the completion of the exam transport the respondent to the next appropriate destination.
3. It is incumbent upon the officer to insure that the respondent, if left, is left under “appropriate supervision,” a determination that should be made in conjunction with facility staff. “This conclusion should not be a unilateral decision, and should be made in conjunction with all affected parties” (p. 3).
C. "Commitment Issues for Law Enforcement," NC DOJ, Law Enforcement Liaison Section, Rev. June 2002, pp. 4-5:  Determining what is appropriate supervision will depend on the circumstances. Factors to consider include: 
1. whether the respondent appears violent,
2. whether he or she has a history of violence,
3. the type of facility (i.e., is it a secured facility), and
4. the personnel available to supervise the respondent (i.e., is there a security guard or company police officer on site).

III. Local Government Responsibility for Transportation and Custody. G.S. 122C-251.
A. Counties and cities

1. Transportation within a county.
a. Except as provided in G.S. 122C-251(g), transportation of a respondent within a county under the involuntary commitment proceedings, including admission and discharge, shall be provided by the city or county. 
b. The city has the duty to provide transportation of a respondent who is a resident of the city or who is taken into custody in the city limits. 
c. The county has the duty to provide transportation for a respondent who resides in the county outside city limits or who is taken into custody outside of city limits.
d. Cities and counties may contract with each other to provide transportation.
2. Transportation between counties.
a. Except as provided in G.S. 122C-251(g), transportation between counties for admission to a 24-hour facility shall be provided by the county where the respondent is taken into custody.
b. Transportation between counties for discharge of a respondent from a 24-hour facility shall be provided by the county of residence of the respondent. However, a respondent being discharged from a 24-hour facility may use his own transportation at his own expense. 
B. Cost and expense
1. The cost and expenses of transporting a respondent to or from a 24-hour facility is the responsibility of the county of residence of the respondent. 
2. A city, county, or the State (when providing transportation under G.S. 122C-408(b)) is entitled to recover the reasonable cost of transportation from the county of residence of the respondent. The county of residence of the respondent shall reimburse the State, another county, or a city the reasonable transportation costs incurred as authorized by this subsection.
3. The county of residence of the respondent is entitled to recover the reasonable cost of transportation it has paid to the State, a city, or a county. If the county of residence provides the respondent or other individual liable for the respondent's support reasonable notice and opportunity to object, the county of residence of the respondent may recover that cost from:
· The respondent, if the respondent is not indigent;
· Any person or entity that is legally liable for the resident's support and maintenance provided there is sufficient property to pay the cost;
· Any person or entity that is contractually responsible for the cost; or
· Any person or entity that otherwise is liable under federal, State, or local law for the cost.[image: image1.png]



� “Facility” means any person at one location whose primary purpose is to provide services for the care, treatment, habilitation, or rehabilitation of the mentally ill, the developmentally disabled, or substance abusers. An “area facility” is a “facility” that is operated by or under contract with the area authority (LME/MCO). G.S. 122C-3(14). Some area authorities contract with a facility-based crisis center for the examination and treatment of involuntary commitment respondents.  


� G.S. 122C-252 provides that state facilities, 24-hour facilities licensed under Chapter 122C, or hospitals licensed under Chapter 131E may be designated by the Secretary as facilities for the custody and treatment of involuntary clients. Facilities so designated may detain a client under the involuntary commitment procedures both before a district court hearing and after commitment of the respondent. 





� S.L. 2009-340.


� Safety or containment measures and precautions used by hospitals to manage patients being held under appropriate supervision pending involuntary commitment placement may include: (i) altering rooms or removing items to prevent injury; (ii) placing patients in a consolidated location of the hospital; (iii) improvements to security and protection of staff; and (iv) any other reasonable measures that do not violate applicable law. G.S. 122C-263.2.
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