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State v. Stith, ___ N.C. ___, ___ S.E. 2d ___ (Mar. 17, 2017). The court per curiam affirmed the decision 
below, State v. Stith, ___ N.C. App. ___, 787 S.E.2d 40 (April 5, 2016). In that decision, the court of 
appeals held, over a dissent, that an indictment charging the defendant with possessing hydrocodone, a 
Schedule II controlled substance, was sufficient to allow the jury to convict the defendant of possessing 
hydrocodone under Schedule III, based on its determination that the hydrocodone pills were under a 
certain weight and combined with acetaminophen within a certain ratio to bring them within Schedule 
III. The original indictment alleged that the defendant possessed “acetaminophen and hydrocodone 
bitartrate,” a substance included in Schedule II. Hydrocodone is listed in Schedule II. However, by the 
start of the trial, the State realized that its evidence would show that the hydrocodone possessed was 
combined with a non-narcotic such that the hydrocodone is considered to be a Schedule III substance. 
Accordingly, the trial court allowed the State to amend the indictment, striking through the phrase 
“Schedule II.” At trial the evidence showed that the defendant possessed pills containing hydrocodone 
bitartrate combined with acetaminophen, but that the pills were of such weight and combination to 
bring the hydrocodone within Schedule III. The court concluded that the jury did not convict the 
defendant of possessing an entirely different controlled substance than what was charged in the original 
indictment, stating: “the original indictment identified the controlled substance … as hydrocodone, and 
the jury ultimately convicted Defendant of possessing hydrocodone.” It also held that the trial court did 
not commit reversible error when it allowed the State to amend the indictment. The court distinguished 
prior cases, noting that here the indictment was not changed “such that the identity of the controlled 
substance was changed. Rather, it was changed to reflect that the controlled substance was below a 
certain weight and mixed with a non-narcotic (the identity of which was also contained in the 
indictment) to lower the punishment from a Class H to a Class I felony.” Moreover, the court concluded, 
the indictment adequately apprised the defendant of the controlled substance at issue. The court of 
appeals applied the same holding with respect to an indictment charging the defendant with trafficking 
in an opium derivative, for selling the hydrocodone pills. 
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