Guaranteed Energy Savings Contracts
NC Statutory References

G.S. Chapter 143
Article 3B.

Conservation of Energy, Water, and Other Utilities in Government Facilities.

Part 2. Guaranteed Energy Savings Contracts for Governmental Units.

§ 143-64.17. Definitions.
As used in this Part:

1) "Energy conservation measure” means a facility or meter alteration, training,

or servi

ces related to the operation of the facility or meter, when the alteration,

training, or services provide anticipated energy savings or capture lost
revenue. Energy conservation measure includes any of the following:

a.
b.

Insulation of the building structure and systems within the building.
Storm windows or doors, caulking, weatherstripping, multiglazed
windows or doors, heat-absorbing or heat-reflective glazed or coated
window or door systems, additional glazing, reductions in glass area,
or other window or door system modifications that reduce energy
consumption.
Automatic energy control systems.

Heating, ventilating, or air-conditioning system modifications or
replacements.

Replacement or modification of lighting fixtures to increase the energy
efficiency of a lighting system without increasing the overall
illumination of a facility, unless an increase in illumination is
necessary to conform to the applicable State or local building code or
is required by the light system after the proposed modifications are
made.

Energy recovery systems.

Cogeneration systems that produce steam or forms of energy such as
heat, as well as electricity, for use primarily within a building or
complex of buildings.

Repealed by Session Laws 2006-190, s. 2, effective August 3, 2006,
and applicable to contracts entered into or renewed on or after that
date.

Faucets with automatic or metered shut-off valves, leak detection
equipment, water meters, water recycling equipment, and wastewater
recovery systems.

Other energy conservation measures that conserve energy, water, or
other utilities.

2 "Energy savings" means a measured reduction in fuel costs, energy costs,

water c

osts, stormwater fees, other utility costs, or operating costs, including
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(22)

(3)

(4)

(5)
(6)

(")

environmental discharge fees, water and sewer maintenance fees, and
increased meter accuracy, created from the implementation of one or more
energy conservation measures when compared with an established baseline of
previous costs, including captured lost revenues, developed by the
governmental unit.

"Governmental unit” means either a local governmental unit or a State
governmental unit.

"Guaranteed energy savings contract” means a contract for the evaluation,
recommendation, or implementation of energy conservation measures,
including the design and installation of equipment or the repair or replacement
of existing equipment or meters, in which all payments, except obligations on
termination of the contract before its expiration, are to be made over time, and
in which energy savings are guaranteed to exceed costs.

"Local governmental unit" means any board or governing body of a political
subdivision of the State, including any board of a community college, any
school board, or an agency, commission, or authority of a political subdivision
of the State.

"Qualified provider" means a person or business experienced in the design,
implementation, and installation of energy conservation measures.

"Request for proposals” means a negotiated procurement initiated by a
governmental unit by way of a published notice that includes the following:

a. The name and address of the governmental unit.

b. The name, address, title, and telephone number of a contact person in
the governmental unit.

C. Notice indicating that the governmental unit is requesting qualified

providers to propose energy conservation measures through a
guaranteed energy savings contract.

d. The date, time, and place where proposals must be received.

e. The evaluation criteria for assessing the proposals.

f. A statement reserving the right of the governmental unit to reject any
or all the proposals.

g. Any other stipulations and clarifications the governmental unit may
require.

"State governmental unit" means the State or a department, an agency, a
board, or a commission of the State, including the Board of Governors of The
University of North Carolina and its constituent institutions.

8 143-64.17A. Solicitation of guaranteed energy savings contracts.

@ Before entering into a guaranteed energy savings contract, a governmental unit shall
issue a request for proposals. Notice of the request shall be published at least 15 days in advance
of the time specified for opening of the proposals in at least one newspaper of general circulation
in the geographic area for which the local governmental unit is responsible or, in the case of a
State governmental unit, in which the facility or facilities are located. No guaranteed energy
savings contract shall be awarded by any governmental unit unless at least two proposals have
been received from qualified providers. Provided that if after the publication of the notice of the
request for proposals, fewer than two proposals have been received from qualified providers, the
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governmental unit shall again publish notice of the request and if as a result of the second notice,
one or more proposals by qualified providers are received, the governmental unit may then open
the proposals and select a qualified provider even if only one proposal is received.

(b) The governmental unit shall evaluate a sealed proposal from any qualified provider.
Proposals shall contain estimates of all costs of installation, modification, or remodeling,
including costs of design, engineering, installation, maintenance, repairs, debt service, and
estimates of energy savings.

(© In the case of a local governmental unit, proposals received pursuant to this section
shall be opened by a member or an employee of the governing body of the local governmental
unit at a public opening at which the contents of the proposals shall be announced and recorded
in the minutes of the governing body. Proposals shall be evaluated for the local governmental
unit by a licensed architect or engineer on the basis of:

1) The information required in subsection (b) of this section; and

2 The criteria stated in the request for proposals.
The local governmental unit may require a qualified provider to include in calculating the cost of
a proposal for a guaranteed energy savings contract any reasonable fee payable by the local
governmental unit for evaluation of the proposal by a licensed architect or professional engineer
not employed as a member of the staff of the local governmental unit or the qualified provider.

(c1) Inthe case of a State governmental unit, proposals received pursuant to this section
shall be opened by a member or an employee of the State governmental unit at a public opening
and the contents of the proposals shall be announced at this opening. Proposals shall be evaluated
for the State governmental unit by a licensed architect or engineer who is either privately
retained, employed with the Department of Administration, or employed as a member of the staff
of the State governmental unit. The proposal shall be evaluated on the basis of the information
required in subsection (b) of this section and the criteria stated in the request for proposals.

The State governmental unit shall require a qualified provider to include in calculating the
cost of a proposal for a guaranteed energy savings contract any reasonable fee payable by the
State governmental unit for evaluation of the proposal by a licensed architect or professional
engineer not employed as a member of the staff of the State governmental unit or the qualified
provider. The Department of Administration may charge the State governmental unit a
reasonable fee for the evaluation of the proposal if the Department's services are used for the
evaluation and the cost paid by the State governmental unit to the Department of Administration
shall be calculated in the cost of the proposal under this subsection.

(d) The governmental unit shall select the qualified provider that it determines to best
meet the needs of the governmental unit by evaluating all of the following:

1) Prices offered.

2) Proposed costs of construction, financing, maintenance, and training.

3 Quiality of the products proposed.

4) Amount of energy savings.

5) General reputation and performance capabilities of the qualified providers.

(6) Substantial conformity with the specifications and other conditions set forth
in the request for proposals.

(7) Time specified in the proposals for the performance of the contract.

(8) Any other factors the governmental unit deems necessary, which factors shall
be made a matter of record.
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(e) Nothing in this section shall limit the authority of governmental units as set forth in
Article 3D of this Chapter.

8§ 143-64.17B. Guaranteed energy savings contracts.

@) A governmental unit may enter into a guaranteed energy savings contract with a
qualified provider if all of the following apply:

1) The term of the contract does not exceed 20 years from the date of the
installation and acceptance by the governmental unit of the energy
conservation measures provided for under the contract.

2 The governmental unit finds that the energy savings resulting from the
performance of the contract will equal or exceed the total cost of the contract.

3) The energy conservation measures to be installed under the contract are for an
existing building or utility system.

(b) Before entering into a guaranteed energy savings contract, the governmental unit
shall provide published notice of the time and place or of the meeting at which it proposes to
award the contract, the names of the parties to the proposed contract, and the contract's purpose.
The notice must be published at least 15 days before the date of the proposed award or meeting.

(© A qualified provider entering into a guaranteed energy savings contract under this
Part shall provide security to the governmental unit in the form acceptable to the Office of the
State Treasurer and in an amount equal to one hundred percent (100%) of the total cost of the
guaranteed energy savings contract to assure the provider's faithful performance. Any bonds
required by this subsection shall be subject to the provisions of Article 3 of Chapter 44A of the
General Statutes. If the savings resulting from a guaranteed energy savings contract are not as
great as projected under the contract and all required shortfall payments to the governmental unit
have not been made, the governmental unit may terminate the contract without incurring any
additional obligation to the qualified provider.

(d) As used in this section, "total cost” shall include, but not be limited to, costs of
construction, costs of financing, and costs of maintenance and training during the term of the
contract. "Total cost" does not include any obligations on termination of the contract before its
expiration, provided that those obligations are disclosed when the contract is executed.

(e) A guaranteed energy savings contract may not require the governmental unit to
purchase a maintenance contract or other maintenance agreement from the qualified provider
who installs energy conservation measures under the contract if the unit of government takes
appropriate action to budget for its own forces or another provider to maintain new systems
installed and existing systems affected by the guaranteed energy savings contract.

()] In the case of a State governmental unit, a qualified provider shall, when feasible,
after the acceptance of the proposal of the qualified provider by the State governmental unit,
conduct an investment grade audit. During this investment grade audit, the qualified provider
shall perform in accordance with Part 1 of this Article a life cycle cost analysis of each energy
conservation measure in the final proposal. If the results of the audit are not within ten percent
(10%) of both the guaranteed savings contained in the proposal and the total proposal amount,
either the State governmental unit or the qualified provider may terminate the project without
incurring any additional obligation to the other party. However, if the State governmental unit
terminates the project after the audit is conducted and the results of the audit are within ten
percent (10%) of both the guaranteed savings contained in the proposal and the total proposal
amount, the State governmental unit shall reimburse the qualified provider the reasonable cost
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incurred in conducting the audit, and the results of the audit shall become the property of the
State governmental unit.

(9) In the case of a State governmental unit, a qualified provider shall provide an annual
reconciliation statement based upon the results of the measurement and verification review. The
statement shall disclose any shortfalls or surplus between guaranteed energy and operational
savings specified in the guaranteed energy savings contract and actual, not stipulated, energy and
operational savings incurred during a given guarantee year. The guarantee year shall consist of a
12-month term commencing from the time that the energy conservation measures become fully
operational. A qualified provider shall pay the State governmental unit any shortfall in the
guaranteed energy and operational savings after the total year savings have been determined. A
surplus in any one year shall not be carried forward or applied to a shortfall in any other year.

8 143-64.17C: Repealed by Session Laws 2002, ch. 161, s. 5, effective January 1, 2003, and
applicable to contracts entered into on or after that date.

§ 143-64.17D. Contract continuance.

A guaranteed energy savings contract may extend beyond the fiscal year in which it becomes
effective. Such a contract shall stipulate that it does not constitute a direct or indirect pledge of
the taxing power or full faith and credit of any governmental unit.

§ 143-64.17E. Payments under contract.

A local governmental unit may use any funds, whether operating or capital, that are not
otherwise restricted by law for the payment of a guaranteed energy savings contract. State
appropriations to any local governmental unit shall not be reduced as a result of energy savings
occurring as a result of a guaranteed energy savings contract. (1993 (Reg. Sess., 1994), c. 775, s.
3)

8§ 143-64.17F. State agencies to use contracts when feasible; rules; recommendations.

@ State governmental units shall evaluate the use of guaranteed energy savings
contracts in reducing energy costs and may use those contracts when feasible and practical.
(b) The Department of Administration, in consultation with the Department of

Commerce through the State Energy Office, shall adopt rules for: (i) agency evaluation of
guaranteed energy savings contracts; (ii) establishing time periods for consideration of
guaranteed energy savings contracts by the Office of State Budget and Management, the Office
of the State Treasurer, and the Council of State, and (iii) setting measurements and verification
criteria, including review, audit, and precertification. Prior to adopting any rules pursuant to this
section, the Department shall consult with and obtain approval of those rules from the State
Treasurer.

(© The Department of Administration, and the Department of Commerce through the
State Energy Office, may provide to the Council of State its recommendations concerning any
energy savings contracts being considered.

§ 143-64.17G. Report on guaranteed energy savings contracts entered into by local
governmental units.

A local governmental unit that enters into a guaranteed energy savings contract must report

the contract and the terms of the contract to the Local Government Commission and the State
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Energy Office of the Department of Administration. The Commission shall compile the
information and report it biennially to the Joint Commission on Governmental Operations. In
compiling the information, the Local Government Commission shall include information on the
energy savings expected to be realized from a contract and, with the assistance of the Office of
State Construction and the State Energy Office, shall evaluate whether expected savings have in
fact been realized.

§ 143-64.17H. Report on guaranteed energy savings contracts entered into by State
governmental units.

A State governmental unit that enters into a guaranteed energy savings contract must report
the contract and the terms of the contract to the State Energy Office of the Department of
Commerce within 30 days of the date the contract is entered into. In addition, within 60 days
after each annual anniversary date of a guaranteed energy savings contract, the State
governmental unit must report the status of the contract to the State Energy Office, including any
details required by the State Energy Office. The State Energy Office shall compile the
information for each fiscal year and report it to the Joint Legislative Commission on
Governmental Operations and to the Local Government Commission annually by December 1.
In compiling the information, the State Energy Office shall include information on the energy
savings expected to be realized from a contract and shall evaluate whether expected savings have
in fact been realized.

§ 143-64.171. Installment and lease purchase contracts.

A local governmental unit may provide for the acquisition, installation, or maintenance of
energy conservation measures acquired pursuant to this Part by installment or lease purchase
contracts in accordance with and subject to the provisions of G.S. 160A-20 and G.S. 160A-19, as
applicable.

8§ 143-64.17J. Financing by State governmental units.

State governmental units may finance the acquisition, installation, or maintenance of energy
conservation measures acquired pursuant to this Part in the manner and to the extent set forth in
Article 8 of Chapter 142 of the General Statutes or as otherwise authorized by law.

8 143-64.17K. Inspection and compliance certification for State governmental units.

The provisions of G.S. 143-341(3) shall not apply to any energy conservation measure for
State governmental units provided pursuant to this Part, except as specifically set forth in this
section. Except as otherwise exempt under G.S. 116-31.11, the following shall apply to all
energy conservation measures provided to State governmental units pursuant to this Part:

Q) The provisions of G.S. 133-1.1.
2 Inspection and certification by:
a. The applicable local building inspector under Part 4 of Article 18 of
Chapter 153A of the General Statutes or Part 5 of Article 19 of
Chapter 160A of the General Statutes; or
b. At the election of the State governmental unit, the Department of
Administration under G.S. 143-341(3)d.
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The cost of compliance with this section may be included in the cost of the project in accordance
with G.S. 143-64.17A(c1) and may be included in the cost financed under Article 8 of Chapter
142 of the General Statutes.

88 143-64.17L through 143-64.19. Reserved for future codification purposes.

Applicable Competitive Procurement Statute Exceptions

8 143-129.4. Guaranteed energy savings contracts.

The solicitation and evaluation of proposals for guaranteed energy savings contracts, as
defined in Part 2 of Article 3B of this Chapter, and the letting of contracts for these proposals are
not governed by this Article but instead are governed by the provisions of that Part; except that
guaranteed energy savings contracts are subject to the requirements of G.S. 143-128.2 and G.S.
143-135.3.

8 143-129. Procedure for letting of public contracts.
(e) Exceptions. — The requirements of this Article do not apply to:
(8) Guaranteed energy savings contracts, which are governed by Article 3B of
Chapter 143 of the General Statutes.

Applicable Public Works Statutes Provisions

§ 133-4.1. Guaranteed energy savings contracts.

Except for G.S. 133-1 and [G.S.] 133-1.1, the provisions of this Article shall not apply to
energy conservation measures undertaken as part of a guaranteed energy savings contract entered
into pursuant to the provisions of Part 2 of Article 3B of Chapter 143 of the General Statutes.

§ 133-1. Employment of architects, etc., on public works when interested in use of
materials prohibited.

It shall be unlawful for any architect, engineer, or other individual, firm, or corporation
providing design services for any city, county or State work supported wholly or in part with
public funds, knowingly to specify any building materials, equipment or other items which are
manufactured, sold or distributed by any firm or corporation in which such designer or specifier
has a financial interest by reason of being a partner, officer, employee, agent or substantial
stockholder.

§ 133-1.1. Certain buildings involving public funds to be designed, etc., by architect or
engineer.

@ In the interest of public health, safety and economy, every officer, board, department,
or commission charged with the duty of approving plans and specifications or awarding or
entering into contracts involving the expenditure of public funds in excess of:

Q) Three hundred thousand dollars ($300,000) for the repair of public buildings
where such repair does not include major structural change in framing or
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foundation support systems, or five hundred thousand dollars ($500,000) for

the repair of public buildings by The University of North Carolina or its

constituent institutions where such repair does not include major structural
change in framing or foundation support systems,

(1a)  One hundred thousand dollars ($100,000) for the repair of public buildings
affecting life safety systems,

@) One hundred thirty-five thousand dollars ($135,000) for the repair of public
buildings where such repair includes major structural change in framing or
foundation support systems, or

3) One hundred thirty-five thousand dollars ($135,000) for the construction of,
or additions to, public buildings or State-owned and operated utilities, shall
require that such plans and specifications be prepared by a registered architect,
in accordance with the provisions of Chapter 83A of the General Statutes, or
by a registered engineer, in accordance with the provisions of Chapter 89C of
the General Statutes, or by both architect and engineer, particularly qualified
by training and experience for the type of work involved, and that the North
Carolina seal of such architect or engineer together with the name and address
of such architect or engineer, or both, be placed on all these plans and
specifications.

(b) 1) On all projects requiring the services of an architect, an architect shall
conduct frequent and regular inspections or such inspections as required by
contract and shall issue a signed and sealed certificate of compliance to the
awarding authority that:

a. The inspections of the construction, repairs or installations have been
conducted with the degree of care and professional skill and judgment
ordinarily exercised by a member of that profession; and

b. To the best of his knowledge and in the professional opinion of the
architect, the contractor has fulfilled the obligations of such plans,
specifications, and contract.

(2 On all projects requiring the services of an engineer, an engineer shall
conduct frequent and regular inspections or such inspections as required by
contract and shall issue a signed and sealed certificate of compliance to the
awarding authority that:

a. The inspections of the construction, repairs, or installations have been
conducted with the degree of care and professional skill and judgment
ordinarily exercised by a member of that profession; and

b. To the best of his knowledge and in the professional opinion of the
engineer, the contractor has fulfilled the obligations of such plans,
specifications, and contract.

3 No certificate of compliance shall be issued until the architect and/or engineer
is satisfied that the contractor has fulfilled the obligations of such plans,
specifications, and contract.

(© The following shall be excepted from the requirements of subsection (a) of this

section:

1) Dwellings and outbuildings in connection therewith, such as barns and private
garages.
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2 Apartment buildings used exclusively as the residence of not more than two
families.

3) Buildings used for agricultural purposes other than schools or assembly halls
which are not within the limits of a city or an incorporated village.

4) Temporary buildings or sheds used exclusively for construction purposes, not
exceeding 20 feet in any direction, and not used for living quarters.

(5) Pre-engineered garages, sheds, and workshops up to 5,000 square feet used
exclusively by city, county, public school, or State employees for purposes
related to their employment. For pre-engineered garages, sheds, and
workshops constructed pursuant to this subdivision, there shall be a minimum
separation of these structures from other buildings or property lines of 30 feet.

(d) On projects on which no registered architect or engineer is required pursuant to the
provisions of this section, the governing board or awarding authority shall require a certificate of
compliance with the State Building Code from the city or county inspector for the specific trade
or trades involved or from a registered architect or engineer, except that the provisions of this
subsection shall not apply to projects where any of the following apply:

1) The plans and specifications are approved by the Department of
Administration, Division of State Construction, and the completed project is
inspected by the Division of State Construction and the State Electrical
Inspector.

(2) The project is exempt from the State Building Code.

3) The project has a total projected cost of less than $100,000 and does not alter
life safety systems.

(e) All plans and specifications for public buildings of any kind shall be identified by the
name and address of the author thereof.

()] Neither the designer nor the contractor involved shall receive his final payment until
the required certificate of compliance shall have been received by the awarding authority.

(9) On all facilities which are covered by this Article, other than those listed in
subsection (c) of this section and which require any job-installed finishes, the plans and
specifications shall include the color schedule.
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