Summary of the Annexation Reform Act of 2011
Session Law 2011-396
HB 845, the Annexation Reform Act of 2011 (the Act) makes several fundamental changes in how annexation is conducted in North Carolina, as well as numerous smaller procedural changes.  Municipal financial responsibility for water and sewer extensions is increased dramatically, annexed landowners now have the ability to deny an annexation by petition after the ordinance is adopted, and new types of voluntary annexations are established for high poverty areas. These changes are summarized below.  
Be aware that the Act is unclear in some respects and will require significant legal analysis and interpretation.  It also raises a number of questions that cannot easily be answered.  For example, the requirement to use public funds to make infrastructure improvements to private property raises constitutional concerns.
City-Initiated Annexation Changes

Water And Sewer
When municipalities initiate an annexation, they no longer can set the terms of financial participation by annexed property owners in the extension of water and sewer services.  If the owners of a majority of the annexed properties request the extension of an existing service, water and sewer lines must be provided at no cost within 3½ years of the effective date of the annexation to all properties requesting service.  For developed lots, the line must be extended all the way to the structure at the municipality’s cost.  In order for the line to be installed to the structure, the property owner must provide the municipality with an installment easement.  Following installation of the pipes and connections, the property owner takes ownership of them and becomes responsible for their maintenance and repair.  
 

The property owners who may sign up for water and sewer extensions at no cost are those registered as owning the property as of the combined notice of the public informational meeting and public hearing.
 

If a the owners of a majority of the parcels do not sign up for service, the municipality may proceed with the annexation and is not required to provide water and sewer services to any property owners in the area that is annexed.  If it nonetheless decides to provide the services, the Act sets out a sliding scale of the amount that a requesting property owner can be charged for the connection during the first five years after the effective date.
The municipality may not require the payment of capacity charges, availability fees, or any other similar charge from property owners in the annexed area who do not choose to become customers of the water or sewer system.

If the municipality is unable to provide water or sewer service within 3½ years due to permitting delays that are caused through no fault of the municipality, the municipality may petition the Local Government Commission for a reasonable time extension.
The requirement to extend lines applies to municipalities that already provide water or sewer service to customers within their existing boundaries.  If the municipality does not provide water or sewer, but existing city residents are served by certain other entities such as a sanitary district, and the municipality does not have financial responsibility for the extensions by agreement with the entity, then the municipality is not required to pay for the extensions.  
 
Denial Petition
A municipality can no longer annex qualified urbanized land near its borders simply by following a set of prescribed procedures.  The municipality must now acquire the approval or acquiescence of the owners of more than 40 percent of the properties annexed in order to complete the annexation.  As a result, municipalities must convince a sizable minority of the property owners of the value of joining the municipality.  

Following the adoption of the ordinance, the municipality must send the county assessor a list of owners of real property within the annexation area, and the county board of elections must mail a blank denial petition to the address of record for each real property owner.  The property owners also must receive a summary of the ordinance.  If the municipality has a website, a blank copy of the denial petition must be posted there.  
Property owners can submit the signed petition to the county board of elections.  Petitions also may be gathered though a signature drive and submitted in a group.  A majority of the property owners of a single parcel of real property must sign the petition before the board of elections may count that parcel as having submitted a petition to deny annexation.
The denial petition signature process closes 130 days after the adoption of the annexation ordinance and the board of elections must certify the results within 10 business days.  The municipality is required to reimburse the board of elections for its costs.

If the property owners of at least 60 percent of the parcels submit denial petitions, then the annexation terminates and the municipality may not adopt a resolution of consideration for the area described in the annexation ordinance for at least 36 months.  The denial petition process does not apply to an annexation area that is completely surrounded by the municipality's primary corporate limits (i.e. doughnut holes).  
Procedural Changes 
The annexation process must begin with a resolution of consideration identifying the proposed area as under consideration for annexation; that is, there is no longer an option to begin with the resolution of intent and delay the effective date. A resolution of intent to proceed with annexation of some or all of the area described in the resolution of consideration cannot be adopted until at least one year after adoption of the resolution of consideration.  Density and contiguity standards did not change, although doughnut holes can be annexed without the need to meet the density standards.  Annexation ordinances must be effective on the first or second June 30th following adoption.
Property Owner Relief Changes
The Act moves up the point at which property owners can seek relief if services are not being provided from 12 months to 30 days following the effective date of the annexation ordinance.

The Act requires an annexing municipality to make reports to the Local Government Commission about the delivery of services.  If the Commission determines that the municipality failed to deliver police, fire, solid waste, and street maintenance services within 30 days, the residents of the annexation area are not included in its population of the municipality for state, federal, or county funding distributions based on population until all of the services are provided.   If the Commission determines that the municipality failed to deliver water or sewer services within 3½ years, the municipality must stop any other annexation in progress and must restart a stopped annexation from the beginning once water and sewer services are provided.  

The filing period for lawsuits appealing the annexation is moved to 60 days after the close of the denial petition signature period.   The court now may award attorney’s fees if a final court order is issued against the municipality.

Voluntary Annexation Changes
Two new types of voluntary contiguous petition annexations are established that allow annexation with less than a 100% petition.   For one of these types, the city retains discretion on whether to annex but for the other the municipality is required to annex under specified circumstances.   These new voluntary annexations are available only for high poverty areas.

For annexation petitions covering contiguous areas in which at least 51% of the households in the annexation area have incomes that are 200% or less than the most recently published U.S. Census Bureau poverty thresholds, the municipality may annex the area when an adult resident in at least 2/3 of the households in the area has signed.  The city is required to annex such distressed areas if the owners of at least 75% of the parcels have signed and the area meets some additional contiguity and population standards.  

Upon determining that a petition meets the requirements for a mandatory annexation, the municipality is not immediately required to annex the area.  Instead, the municipality has 60 days to determine whether the estimated annual debt service payment that would be required to extend water and sewer to all properties in the annexed area is less than 5 percent of the annual revenues of the municipality’s water and sewer system.  If so, the municipality must annex the area.  If not, the municipality can choose not to annex the area, provided that the Local Government Commission certifies its cost estimates
For both of these new types of voluntary annexations, the petitioners are required to submit reasonable evidence to demonstrate the area meets the required poverty thresholds.  Also for both of these new types of voluntary annexations, services must be provided to the new area following the effective date of the annexation in the same manner and according to the same schedules as apply to municipally-initiated annexations.

Effective Date
The changes in the Act are effective July 1, 2011 and apply to municipally-initiated annexations for which no annexation ordinance has been adopted as of that date and to petitions for annexation presented on or after that date. 
For annexations initiated by a municipality prior to July 1, 2011, but for which no annexation ordinance has been adopted as of that date, the municipality may reinitiate the annexation, but must comply with the provisions of the Act.  
4

