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§ 7A-451. Scope of entitlement.
(&) An indigent person is entitled to services of counsel in the following actions and proceedings:

(2) A hearing on a petition for a writ of habeas corpus under Chapter 17 of the General
Statutes;

(3) A motion for appropriate relief under Chapter 15A of the General Statutes if the defendant
has been convicted of a felony, has been fined five hundred dollars ($500.00) or
more, or has been sentenced to a term of imprisonment;

(b) In each of the actions and proceedings enumerated in subsection (a) of this section, entitlement to
the services of counsel begins as soon as feasible after the indigent is taken into custody or service is
made upon him of the charge, petition, notice or other initiating process...

8 14-7.6. Sentencing of habitual felons.

When an habitual felon as defined in this Article commits any felony under the laws of the State of
North Carolina, the felon must, upon conviction or plea of guilty under indictment as provided in this
Article (except where the felon has been sentenced as a Class A, B1, or B2 felon) be sentenced at a felony
class level that is four classes higher than the principal felony for which the person was convicted; but
under no circumstances shall an habitual felon be sentenced at a level higher than a Class C felony. In
determining the prior record level, convictions used to establish a person's status as an habitual felon shall
not be used. Sentences imposed under this Article shall run consecutively with and shall commence at the
expiration of any sentence being served by the person sentenced under this section. (1967, c. 1241, s. 6;
1981, c. 179, s. 13; 1993, c. 538, s. 9; 1994, EX. Sess., ¢. 22, ss. 15, 16; c. 24, s. 14(b); 1993 (Reg. Sess.,
1994), c. 767, s. 16; 2011-192, s. 3(d).)

§ 14-208.6. (Effective May 1, 2009) Definitions.
The following definitions apply in this Article:

(1a) "Aggravated offense” means any criminal offense that includes either of the following:
(i) engaging in a sexual act involving vaginal, anal, or oral penetration with a victim
of any age through the use of force or the threat of serious violence; or (ii) engaging
in a sexual act involving vaginal, anal, or oral penetration with a victim who is less
than 12 years old.

(1b) "County registry" means the information compiled by the sheriff of a county in
compliance with this Article.

(1c) "Division" means the Division of Criminal Information of the Department of Justice.

(1d) "Electronic mail" means the transmission of information or communication by the use of
the Internet, a computer, a facsimile machine, a pager, a cellular telephone, a video
recorder, or other electronic means sent to a person identified by a unique address or
address number and received by that person.

(1e) "Employed" includes employment that is full-time or part-time for a period of time
exceeding 14 days or for an aggregate period of time exceeding 30 days during any
calendar year, whether financially compensated, volunteered, or for the purpose of
government or educational benefit.

(1f) "Entity” means a business or organization that provides Internet service, electronic
communications service, remote computing service, online service, electronic mail
service, or electronic instant message or chat services whether the business or
organization is within or outside the State.

(1g) "Instant Message" means a form of real-time text communication between two or more
people. The communication is conveyed via computers connected over a network
such as the Internet.

(1h) "Institution of higher education™ means any postsecondary public or private educational
institution, including any trade or professional institution, college, or university.

2



(1i) "Internet" means the global information system that is logically linked together by a
globally unique address space based on the Internet Protocol or its subsequent
extensions; that is able to support communications using the Transmission Control
Protocol/Internet Protocol suite, its subsequent extensions, or other Internet Protocol
compatible protocols; and that provides, uses, or makes accessible, either publicly or
privately, high-level services layered on the communications and related
infrastructure described in this subdivision.

(1)) "Mental abnormality" means a congenital or acquired condition of a person that affects
the emotional or volitional capacity of the person in a manner that predisposes that
person to the commission of criminal sexual acts to a degree that makes the person a
menace to the health and safety of others.

(1K) "Nonresident student™ means a person who is not a resident of North Carolina but who is
enrolled in any type of school in the State on a part-time or full-time basis.

(11) "Nonresident worker" means a person who is not a resident of North Carolina but who
has employment or carries on a vocation in the State, on a part-time or full-time
basis, with or without compensation or government or educational benefit, for more
than 14 days, or for an aggregate period exceeding 30 days in a calendar year.

(Im) "Offense against a minor" means any of the following offenses if the offense is
committed against a minor, and the person committing the offense is not the minor's
parent: G.S. 14-39 (kidnapping), G.S. 14-41 (abduction of children), and G.S.
14-43.3 (felonious restraint). The term also includes the following if the person
convicted of the following is not the minor's parent: a solicitation or conspiracy to
commit any of these offenses; aiding and abetting any of these offenses.

(1n) "Online identifier" means electronic mail address, instant message screen hame, user 1D,
chat or other Internet communication name, but it does not mean social security
number, date of birth, or pin number.

(2) "Penal institution™ means:

a. A detention facility operated under the jurisdiction of the Section of Prisons of the
Division of Adult Correction of the Department of Public Safety;

b. A detention facility operated under the jurisdiction of another state or the federal
government; or

c. A detention facility operated by a local government in this State or another state.

(2a) "Personality disorder" means an enduring pattern of inner experience and behavior that
deviates markedly from the expectations of the individual's culture, is pervasive and
inflexible, has an onset in adolescence or early adulthood, is stable over time, and
leads to distress or impairment.

(2b) "Recidivist" means a person who has a prior conviction for an offense that is described
in G.S. 14-208.6(4).

(3) "Release" means discharged or paroled.

(4) "Reportable conviction™ means:

a. A final conviction for an offense against a minor, a sexually violent offense, or an
attempt to commit any of those offenses unless the conviction is for aiding
and abetting. A final conviction for aiding and abetting is a reportable
conviction only if the court sentencing the individual finds that the
registration of that individual under this Article furthers the purposes of this
Article as stated in G.S. 14-208.5.

b. A final conviction in another state of an offense, which if committed in this State,
is substantially similar to an offense against a minor or a sexually violent
offense as defined by this section, or a final conviction in another state of an
offense that requires registration under the sex offender registration statutes
of that state.



c. A final conviction in a federal jurisdiction (including a court martial) of an offense,
which is substantially similar to an offense against a minor or a sexually
violent offense as defined by this section.

d. A final conviction for a violation of G.S. 14-202(d), (e), (), (g), or (h), or a second
or subsequent conviction for a violation of G.S. 14-202(a), (al), or (c), only
if the court sentencing the individual issues an order pursuant to G.S.
14-202(1) requiring the individual to register.

e. A final conviction for a violation of G.S. 14-43.14, only if the court sentencing the
individual issues an order pursuant to G.S. 14-43.14(e) requiring the
individual to register.

(5) "Sexually violent offense” means a violation of G.S. 14-27.2 (first degree rape), G.S.
14-27.2A (rape of a child; adult offender), G.S. 14-27.3 (second degree rape), G.S.
14-27.4 (first degree sexual offense), G.S. 14-27.4A (sex offense with a child; adult
offender), G.S. 14-27.5 (second degree sexual offense), G.S. 14-27.5A (sexual
battery), former G.S. 14-27.6 (attempted rape or sexual offense), G.S. 14-27.7
(intercourse and sexual offense with certain victims), G.S. 14-27.7A(a)(statutory rape
or sexual offense of person who is 13-, 14-, or 15-years-old where the defendant is at
least six years older), G.S. 14-43.13 (subjecting or maintaining a person for sexual
servitude), G.S. 14-178 (incest between near relatives), G.S. 14-190.6 (employing or
permitting minor to assist in offenses against public morality and decency), G.S.
14-190.9(al)(felonious indecent exposure), G.S. 14-190.16 (first degree sexual
exploitation of a minor), G.S. 14-190.17 (second degree sexual exploitation of a
minor), G.S. 14-190.17A (third degree sexual exploitation of a minor), G.S.
14-190.18 (promoting prostitution of a minor), G.S. 14-190.19 (participating in the
prostitution of a minor), G.S. 14-202.1 (taking indecent liberties with children), G.S.
14-202.3 (Solicitation of child by computer or certain other electronic devices to
commit an unlawful sex act), G.S. 14-202.4(a)(taking indecent liberties with a
student), G.S. 14-318.4(al)(parent or caretaker commit or permit act of prostitution
with or by a juvenile), or G.S. 14-318.4(a2)(commission or allowing of sexual act
upon a juvenile by parent or guardian). The term also includes the following: a
solicitation or conspiracy to commit any of these offenses; aiding and abetting any of
these offenses.

(6) "Sexually violent predator" means a person who has been convicted of a sexually violent
offense and who suffers from a mental abnormality or personality disorder that
makes the person likely to engage in sexually violent offenses directed at strangers or
at a person with whom a relationship has been established or promoted for the
primary purpose of victimization.

(7) "Sheriff" means the sheriff of a county in this State.

(8) "Statewide registry" means the central registry compiled by the Division in accordance
with G.S. 14-208.14.

(9) "Student" means a person who is enrolled on a full-time or part-time basis, in any
postsecondary public or private educational institution, including any trade or
professional institution, or other institution of higher education.

8§ 14-208.6C. Discontinuation of registration requirement.

The period of registration required by any of the provisions of this Article shall be discontinued only
if the conviction requiring registration is reversed, vacated, or set aside, or if the registrant has been
granted an unconditional pardon of innocence for the offense requiring registration.



§ 14-208.7. Registration.

(a) A person who is a State resident and who has a reportable conviction shall be required to maintain
registration with the sheriff of the county where the person resides. If the person moves to North Carolina
from outside this State, the person shall register within three business days of establishing residence in
this State, or whenever the person has been present in the State for 15 days, whichever comes first. If the
person is a current resident of North Carolina, the person shall register:

(1) Within three business days of release from a penal institution or arrival in a county to live
outside a penal institution; or

(2) Immediately upon conviction for a reportable offense where an active term of
imprisonment was not imposed.

Registration shall be maintained for a period of at least 30 years following the date of initial county
registration unless the person, after 10 years of registration, successfully petitions the superior court to
shorten his or her registration time period under G.S. 14-208.12A.

(al) A person who is a nonresident student or a nonresident worker and who has a reportable
conviction, or is required to register in the person's state of residency, is required to maintain registration
with the sheriff of the county where the person works or attends school. In addition to the information
required under subsection (b) of this section, the person shall also provide information regarding the
person's school or place of employment as appropriate and the person's address in his or her state of
residence.

(b) The Division shall provide each sheriff with forms for registering persons as required by this
Acrticle. The registration form shall require all of the following:

(1) The person's full name, each alias, date of birth, sex, race, height, weight, eye color, hair
color, drivers license number, and home address.

(1a) A statement indicating what the person’'s hame was at the time of the conviction for the
offense that requires registration; what alias, if any, the person was using at the time
of the conviction of that offense; and the name of the person as it appears on the
judgment imposing the sentence on the person for the conviction of the offense.

(2) The type of offense for which the person was convicted, the date of conviction, and the
sentence imposed.

(3) A current photograph taken by the sheriff, without charge, at the time of registration.

(4) The person’'s fingerprints taken by the sheriff, without charge, at the time of registration.

(5) A statement indicating whether the person is a student or expects to enroll as a student
within a year of registering. If the person is a student or expects to enroll as a student
within a year of registration, then the registration form shall also require the name
and address of the educational institution at which the person is a student or expects
to enroll as a student.

(6) A statement indicating whether the person is employed or expects to be employed at an
institution of higher education within a year of registering. If the person is employed
or expects to be employed at an institution of higher education within a year of
registration, then the registration form shall also require the name and address of the
educational institution at which the person is or expects to be employed.

(7) Any online identifier that the person uses or intends to use.

(c) When a person registers, the sheriff with whom the person registered shall immediately send the
registration information to the Division in a manner determined by the Division. The sheriff shall retain
the original registration form and other information collected and shall compile the information that is a
public record under this Part into a county registry.

(d) Any person required to register under this section shall report in person at the appropriate sheriff's
office to comply with the registration requirements set out in this section. The sheriff shall provide the
registrant with written proof of registration at the time of registration.



8§ 14-208.12A. Request for termination of registration requirement.

() Ten years from the date of initial county registration, a person required to register under this Part
may petition the superior court to terminate the 30-year registration requirement if the person has not been
convicted of a subsequent offense requiring registration under this Article.

If the reportable conviction is for an offense that occurred in North Carolina, the petition shall be filed
in the district where the person was convicted of the offense.

If the reportable conviction is for an offense that occurred in another state, the petition shall be filed
in the district where the person resides. A person who petitions to terminate the registration requirement
for a reportable conviction that is an out-of-state offense shall also do the following: (i) provide written
notice to the sheriff of the county where the person was convicted that the person is petitioning the court
to terminate the registration requirement and (ii) include with the petition at the time of its filing, an
affidavit, signed by the petitioner, that verifies that the petitioner has notified the sheriff of the county
where the person was convicted of the petition and that provides the mailing address and contact
information for that sheriff.

(al) The court may grant the relief if:

(1) The petitioner demonstrates to the court that he or she has not been arrested for any crime
that would require registration under this Article since completing the sentence,

(2) The requested relief complies with the provisions of the federal Jacob Wetterling Act, as
amended, and any other federal standards applicable to the termination of a
registration requirement or required to be met as a condition for the receipt of federal
funds by the State, and

(3) The court is otherwise satisfied that the petitioner is not a current or potential threat to
public safety.

(a2) The district attorney in the district in which the petition is filed shall be given notice of the
petition at least three weeks before the hearing on the matter. The petitioner may present evidence in
support of the petition and the district attorney may present evidence in opposition to the requested relief
or may otherwise demonstrate the reasons why the petition should be denied.

(a3) If the court denies the petition, the person may again petition the court for relief in accordance
with this section one year from the date of the denial of the original petition to terminate the registration
requirement. If the court grants the petition to terminate the registration requirement, the clerk of court
shall forward a certified copy of the order to the Division to have the person's name removed from the
registry.

(b) If there is a subsequent offense, the county registration records shall be retained until the
registration requirement for the subsequent offense is terminated by the court under subsection (al) of this
section.

8§ 14-208.23. Length of registration.

A person who is a recidivist, who is convicted of an aggravated offense, or who is classified as a
sexually violent predator shall maintain registration for the person's life. Except as provided under G.S.
14-208.6C, the requirement of registration shall not be terminated.

8§ 14-208.43. Request for termination of satellite-based monitoring requirement.

() An offender described by G.S. 14-208.40(a)(1) or G.S. 14-208.40(a)(3) who is required to submit
to satellite-based monitoring for the offender's life may file a request for termination of monitoring
requirement with the Post-Release Supervision and Parole Commission. The request to terminate the
satellite-based monitoring requirement and to terminate the accompanying requirement of unsupervised
probation may not be submitted until at least one year after the offender: (i) has served his or her sentence
for the offense for which the satellite-based monitoring requirement was imposed, and (ii) has also
completed any period of probation, parole, or post-release supervision imposed as part of the sentence.

(b) Upon receipt of the request for termination, the Commission shall review documentation
contained in the offender's file and the statewide registry to determine whether the person has complied
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with the provisions of this Article. In addition, the Commission shall conduct fingerprint-based state and
federal criminal history record checks to determine whether the person has been convicted of any
additional reportable convictions.

(c) If it is determined that the person has not received any additional reportable convictions during the
period of satellite-based monitoring and the person has substantially complied with the provisions of this
Article, the Commission may terminate the monitoring requirement if the Commission finds that the
person is not likely to pose a threat to the safety of others.

(d) If it is determined that the person has received any additional reportable convictions during the
period of satellite-based monitoring or has not substantially complied with the provisions of this Article,
the Commission shall not order the termination of the monitoring requirement.

(d1) Notwithstanding the provisions of this section, if the Commission is notified by the Division of
Adult Correction of the Department of Public Safety that the offender has been released, pursuant to G.S.
14-208.12A, from the requirement to register under Part 2 of Article 27A of this Chapter, upon request of
the offender, the Commission shall order the termination of the monitoring requirement.

(e) The Commission shall not consider any request to terminate a monitoring requirement except as
provided by this section. The Commission has no authority to consider or terminate a monitoring
requirement for an offender described in G.S. 14-208.40(a)(2).

§ 15-196.1. Credits allowed.

The minimum and maximum term of a sentence shall be credited with and diminished by the total
amount of time a defendant has spent, committed to or in confinement in any State or local correctional,
mental or other institution as a result of the charge that culminated in the sentence. The credit provided
shall be calculated from the date custody under the charge commenced and shall include credit for all
time spent in custody pending trial, trial de novo, appeal, retrial, or pending parole, probation, or post-
release supervision revocation hearing: Provided, however, the credit available herein shall not include
any time that is credited on the term of a previously imposed sentence to which a defendant is subject.

§ 15-196.2. Allowance in cases of multiple sentences.

In the event time creditable under this section shall have been spent in custody as the result of more
than one pending charge, resulting in imprisonment for more than one offense, credit shall be allowed as
herein provided. Consecutive sentences shall be considered as one sentence for the purpose of providing
credit, and the creditable time shall not be multiplied by the number of consecutive offenses for which a
defendant is imprisoned. Each concurrent sentence shall be credited with so much of the time as was
spent in custody due to the offense resulting in the sentence. When both concurrent and consecutive
sentences are imposed, both of the above rules shall obtain to the applicable extent.

§ 15-196.3. Effect of credit.

Time creditable under this section shall reduce the minimum and maximum term of a sentence; and,
irrespective of sentence, shall reduce the time required to attain privileges made available to inmates in
the custody of the Division of Adult Correction of the Department of Public Safety which are dependent,
in whole or in part, upon the passage of a specific length of time in custody, including parole or post-
release supervision consideration by the Post-Release Supervision and Parole Commission. However,
nothing in this section shall be construed as requiring an automatic award of privileges by virtue of the
passage of time.

8§ 15-196.4. Procedures for judicial award.

Upon sentencing or activating a sentence, the judge presiding shall determine the credits to which the
defendant is entitled and shall cause the clerk to transmit to the custodian of the defendant a statement of
allowable credits. Upon committing a defendant upon the conclusion of an appeal, or a parole, probation,
or post-release supervision revocation, the committing authority shall determine any credits allowable on
account of these proceedings and shall cause to be transmitted, as in all other cases, a statement of the
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allowable credit to the custodian of the defendant. Upon reviewing a petition seeking credit not previously
allowed, the court shall determine the credits due and forward an order setting forth the allowable credit
to the custodian of the petitioner.

§ 15A-1340.10. Applicability of structured sentencing.

This Article applies to criminal offenses in North Carolina, other than impaired driving under G.S.
20-138.1 and failure to comply with control measures under G.S. 130A-25, that occur on or after October
1, 1994. This Article does not apply to violent habitual felons sentenced under Article 2B of Chapter 14
of the General Statutes.

8 15A-1340.14. Prior record level for felony sentencing.

(a) Generally. — The prior record level of a felony offender is determined by calculating the sum of
the points assigned to each of the offender’s prior convictions that the court, or with respect to subdivision
(b)(7) of this section, the jury, finds to have been proved in accordance with this section.

(b) Points. — Points are assigned as follows:

(1) For each prior felony Class A conviction, 10 points.

(1a) For each prior felony Class B1 conviction, 9 points.

(2) For each prior felony Class B2, C, or D conviction, 6 points.

(3) For each prior felony Class E, F, or G conviction, 4 points.

(4) For each prior felony Class H or I conviction, 2 points.

(5) For each prior misdemeanor conviction as defined in this subsection, 1 point. For
purposes of this subsection, misdemeanor is defined as any Class Al and Class 1
nontraffic misdemeanor offense, impaired driving (G.S. 20-138.1), impaired driving
in a commercial vehicle (G.S. 20-138.2), and misdemeanor death by vehicle (G.S.
20-141.4(a2)), but not any other misdemeanor traffic offense under Chapter 20 of the
General Statutes.

(6) If all the elements of the present offense are included in any prior offense for which the
offender was convicted, whether or not the prior offense or offenses were used in
determining prior record level, 1 point.

(7) If the offense was committed while the offender was on supervised or unsupervised
probation, parole, or post-release supervision, or while the offender was serving a
sentence of imprisonment, or while the offender was on escape from a correctional
institution while serving a sentence of imprisonment, 1 point.

For purposes of determining prior record points under this subsection, a conviction for a first degree
rape or a first degree sexual offense committed prior to the effective date of this subsection shall be
treated as a felony Class B1 conviction, and a conviction for any other felony Class B offense committed
prior to the effective date of this subsection shall be treated as a felony Class B2 conviction. G.S.
15A-1340.16(a5) specifies the procedure to be used to determine if a point exists under subdivision (7) of
this subsection. The State must provide a defendant with written notice of its intent to prove the existence
of the prior record point under subdivision (7) of this subsection as required by G.S. 15A-1340.16(a6).

(c) Prior Record Levels for Felony Sentencing. — The prior record levels for felony sentencing are:

(1) Level I — Not more than 1 point.

(2) Level Il — At least 2, but not more than 5 points.

(3) Level 11l — At least 6, but not more than 9 points.

(4) Level IV — At least 10, but not more than 13 points.

(5) Level V — At least 14, but not more than 17 points.

(6) Level VI — At least 18 points.

In determining the prior record level, the classification of a prior offense is the classification assigned to
that offense at the time the offense for which the offender is being sentenced is committed.



(d) Multiple Prior Convictions Obtained in One Court Week. — For purposes of determining the prior
record level, if an offender is convicted of more than one offense in a single superior court during one
calendar week, only the conviction for the offense with the highest point total is used. If an offender is
convicted of more than one offense in a single session of district court, only one of the convictions is
used.

(e) Classification of Prior Convictions From Other Jurisdictions. — Except as otherwise provided in
this subsection, a conviction occurring in a jurisdiction other than North Carolina is classified as a Class |
felony if the jurisdiction in which the offense occurred classifies the offense as a felony, or is classified as
a Class 3 misdemeanor if the jurisdiction in which the offense occurred classifies the offense as a
misdemeanor. If the offender proves by the preponderance of the evidence that an offense classified as a
felony in the other jurisdiction is substantially similar to an offense that is a misdemeanor in North
Carolina, the conviction is treated as that class of misdemeanor for assigning prior record level points. If
the State proves by the preponderance of the evidence that an offense classified as either a misdemeanor
or a felony in the other jurisdiction is substantially similar to an offense in North Carolina that is
classified as a Class | felony or higher, the conviction is treated as that class of felony for assigning prior
record level points. If the State proves by the preponderance of the evidence that an offense classified as a
misdemeanor in the other jurisdiction is substantially similar to an offense classified as a Class Al or
Class 1 misdemeanor in North Carolina, the conviction is treated as a Class Al or Class 1 misdemeanor
for assigning prior record level points.

(f) Proof of Prior Convictions. — A prior conviction shall be proved by any of the following methods:

(1) Stipulation of the parties.

(2) An original or copy of the court record of the prior conviction.

(3) A copy of records maintained by the Division of Criminal Information, the Division of
Motor Vehicles, or of the Administrative Office of the Courts.

(4) Any other method found by the court to be reliable.

The State bears the burden of proving, by a preponderance of the evidence, that a prior conviction
exists and that the offender before the court is the same person as the offender named in the prior
conviction. The original or a copy of the court records or a copy of the records maintained by the Division
of Criminal Information, the Division of Motor Vehicles, or of the Administrative Office of the Courts,
bearing the same name as that by which the offender is charged, is prima facie evidence that the offender
named is the same person as the offender before the court, and that the facts set out in the record are true.
For purposes of this subsection, "a copy" includes a paper writing containing a reproduction of a record
maintained electronically on a computer or other data processing equipment, and a document produced by
a facsimile machine. The prosecutor shall make all feasible efforts to obtain and present to the court the
offender's full record. Evidence presented by either party at trial may be utilized to prove prior
convictions. Suppression of prior convictions is pursuant to G.S. 15A-980. If a motion is made pursuant
to that section during the sentencing stage of the criminal action, the court may grant a continuance of the
sentencing hearing. If asked by the defendant in compliance with G.S. 15A-903, the prosecutor shall
furnish the defendant's prior criminal record to the defendant within a reasonable time sufficient to allow
the defendant to determine if the record available to the prosecutor is accurate. Upon request of a
sentencing services program established pursuant to Article 61 of Chapter 7A of the General Statutes, the
district attorney shall provide any information the district attorney has about the criminal record of a
person for whom the program has been requested to provide a sentencing plan pursuant to G.S. 7A-773.1.

8 15A-1343.2. Special probation rules for persons sentenced under Article 81B.
() Applicability. — This section applies only to persons sentenced under Article 81B of this Chapter.
(b) Purposes of Probation for Community and Intermediate Punishments. — The Division of Adult
Correction of the Department of Public Safety shall develop a plan to handle offenders sentenced to
community and intermediate punishments. The probation program designed to handle these offenders
shall have the following principal purposes: to hold offenders accountable for making restitution, to



ensure compliance with the court's judgment, to effectively rehabilitate offenders by directing them to
specialized treatment or education programs, and to protect the public safety.

(b1) Departmental Risk Assessment by Validated Instrument Required. — As part of the probation
program developed by the Division of Adult Correction of the Department of Public Safety pursuant to
subsection (b) of this section, the Division of Adult Correction of the Department of Public Safety shall
use a validated instrument to assess each probationer for risk of reoffending and shall place a probationer
in a supervision level based on the probationer's risk of reoffending and criminogenic needs.

(c) Probation Caseload Goals. — It is the goal of the General Assembly that, subject to the availability
of funds, caseloads for probation officers supervising persons who are determined to be high or moderate
risk of rearrest as determined by the Division's validated risk assessment should not exceed an average of
60 offenders per officer.

(d) Lengths of Probation Terms Under Structured Sentencing. — Unless the court makes specific
findings that longer or shorter periods of probation are necessary, the length of the original period of
probation for offenders sentenced under Article 81B shall be as follows:

(1) For misdemeanants sentenced to community punishment, not less than six nor more than
18 months;

(2) For misdemeanants sentenced to intermediate punishment, not less than 12 nor more than
24 months;

(3) For felons sentenced to community punishment, not less than 12 nor more than 30
months; and

(4) For felons sentenced to intermediate punishment, not less than 18 nor more than 36
months.

If the court finds at the time of sentencing that a longer period of probation is necessary, that period
may not exceed a maximum of five years, as specified in G.S. 15A-1342 and G.S. 15A-1351.

Extension. — The court may with the consent of the offender extend the original period of the
probation if necessary to complete a program of restitution or to complete medical or psychiatric
treatment ordered as a condition of probation. This extension may be for no more than three years, and
may only be ordered in the last six months of the original period of probation.

(e) Delegation to Probation Officer in Community Punishment. — Unless the presiding judge
specifically finds in the judgment of the court that delegation is not appropriate, the Section of
Community Corrections of the Division of Adult Correction of the Department of Public Safety may
require an offender sentenced to community punishment to do any of the following:

(1) Perform up to 20 hours of community service, and pay the fee prescribed by law for this
supervision.

(2) Report to the offender's probation officer on a frequency to be determined by the officer.

(3) Submit to substance abuse assessment, monitoring or treatment.

(4) Submit to house arrest with electronic monitoring.

(5) Submit to a period or periods of confinement in a local confinement facility for a total of
no more than six days per month during any three separate months during the period
of probation. The six days per month confinement provided for in this subdivision
may only be imposed as two-day or three-day consecutive periods. When a defendant
is on probation for multiple judgments, confinement periods imposed under this
subdivision shall run concurrently and may total no more than six days per month.

(6) Submit to a curfew which requires the offender to remain in a specified place for a
specified period each day and wear a device that permits the offender's compliance
with the condition to be monitored electronically.

(7) Participate in an educational or vocational skills development program, including an
evidence-based program.

If the Section imposes any of the above requirements, then it may subsequently reduce or remove those
same requirements.
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The probation officer may exercise authority delegated to him or her by the court pursuant to
subsection (e) of this section after administrative review and approval by a Chief Probation Officer. The
offender may file a motion with the court to review the action taken by the probation officer. The offender
shall be given notice of the right to seek such a court review. However, the offender shall have no right of
review if he or she has signed a written waiver of rights as required by this subsection. The Section may
exercise any authority delegated to it under this subsection only if it first determines that the offender has
failed to comply with one or more of the conditions of probation imposed by the court or the offender is
determined to be high risk based on the results of the risk assessment in G.S. 15A-1343.2, except that the
condition at subdivision (5) of this subsection may not be imposed unless the Section determines that the
offender failed to comply with one or more of the conditions imposed by the court. Nothing in this section
shall be construed to limit the availability of the procedures authorized under G.S. 15A-1345.

The Division shall adopt guidelines and procedures to implement the requirements of this section,
which shall include a supervisor's approval prior to exercise of the delegation of authority authorized by
this section. Prior to imposing confinement pursuant to subdivision (5) of this subsection, the probationer
must first be presented with a violation report, with the alleged violations noted and advised of the right
(i) to a hearing before the court on the alleged violation, with the right to present relevant oral and written
evidence; (ii) to have counsel at the hearing, and that one will be appointed if the probationer is indigent;
(iii) to request witnesses who have relevant information concerning the alleged violations; and (iv) to
examine any witnesses or evidence. The probationer may be confined for the period designated on the
violation report upon the execution of a waiver of rights signed by the probationer and by two officers
acting as witnesses. Those two witnesses shall be the probation officer and another officer to be
designated by the Chief of the Community Corrections Section in written Division policy.

(f) Delegation to Probation Officer in Intermediate Punishments. — Unless the presiding judge
specifically finds in the judgment of the court that delegation is not appropriate, the Section of
Community Corrections of the Division of Adult Correction of the Department of Public Safety may
require an offender sentenced to intermediate punishment to do any of the following:

(1) Perform up to 50 hours of community service, and pay the fee prescribed by law for this
supervision.

(2) Submit to a curfew which requires the offender to remain in a specified place for a
specified period each day and wear a device that permits the offender's compliance
with the condition to be monitored electronically.

(3) Submit to substance abuse assessment, monitoring or treatment, including continuous
alcohol monitoring when abstinence from alcohol consumption has been specified as
a term of probation.

(4) Participate in an educational or vocational skills development program, including an
evidence-based program.

(5) Submit to satellite-based monitoring pursuant to Part 5 of Article 27A of Chapter 14 of
the General Statutes, if the defendant is described by G.S. 14-208.40(a)(2).

(6) Submit to a period or periods of confinement in a local confinement facility for a total of
no more than six days per month during any three separate months during the period
of probation. The six days per month confinement provided for in this subdivision
may only be imposed as two-day or three-day consecutive periods. When a defendant
is on probation for multiple judgments, confinement periods imposed under this
subdivision shall run concurrently and may total no more than six days per month.

(7) Submit to house arrest with electronic monitoring.

(8) Report to the offender's probation officer on a frequency to be determined by the officer.

If the Section imposes any of the above requirements, then it may subsequently reduce or remove those
same requirements.

The probation officer may exercise authority delegated to him or her by the court pursuant to
subsection (f) of this section after administrative review and approval by a Chief Probation Officer. The
offender may file a motion with the court to review the action taken by the probation officer. The offender
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shall be given notice of the right to seek such a court review. However, the offender shall have no right of
review if he or she has signed a written waiver of rights as required by this subsection. The Section may
exercise any authority delegated to it under this subsection only if it first determines that the offender has
failed to comply with one or more of the conditions of probation imposed by the court or the offender is
determined to be high risk based on the results of the risk assessment in G.S. 15A-1343.2, except that the
condition at subdivision (6) of this subsection may not be imposed unless the Section determines that the
offender failed to comply with one or more of the conditions imposed by the court. Nothing in this section
shall be construed to limit the availability of the procedures authorized under G.S. 15A-1345.

The Division shall adopt guidelines and procedures to implement the requirements of this section,
which shall include a supervisor's approval prior to exercise of the delegation of authority authorized by
this section. Prior to imposing confinement pursuant to subdivision (6) of this subsection, the probationer
must first be presented with a violation report, with the alleged violations noted and advised of the right
(i) to a hearing before the court on the alleged violation, with the right to present relevant oral and written
evidence; (ii) to have counsel at the hearing, and that one will be appointed if the probationer is indigent;
(iii) to request witnesses who have relevant information concerning the alleged violations; and (iv) to
examine any witnesses or evidence. The probationer may be confined for the period designated on the
violation report upon the execution of a waiver of rights signed by the probationer and by two officers
acting as witnesses. Those two witnesses shall be the probation officer and another officer to be
designated by the Chief of the Community Corrections Section in written Division policy.

(f1) Mandatory Condition of Satellite-Based Monitoring for Some Sex Offenders. — Notwithstanding
any other provision of this section, the court shall impose satellite-based monitoring pursuant to Part 5 of
Acrticle 27A of Chapter 14 of the General Statutes as a condition of probation on any offender who is
described by G.S. 14-208.40(a)(1).

(9) Repealed by Session Laws 1993 (Reg. Sess., 1994), c. 19, s. 3.

() Definitions. — For purposes of this section, the definitions in G.S. 15A-1340.11 apply.

8 15A-1344. Response to violations; alteration and revocation.

(a) Authority to Alter or Revoke. — Except as provided in subsection (al) or (b), probation may be
reduced, terminated, continued, extended, modified, or revoked by any judge entitled to sit in the court
which imposed probation and who is resident or presiding in the district court district as defined in G.S.
7A-133 or superior court district or set of districts as defined in G.S. 7A-41.1, as the case may be, where
the sentence of probation was imposed, where the probationer violates probation, or where the
probationer resides. Upon a finding that an offender sentenced to community punishment under Article
81B has violated one or more conditions of probation, the court's authority to modify the probation
judgment includes the authority to require the offender to comply with conditions of probation that would
otherwise make the sentence an intermediate punishment. The court may only revoke probation for a
violation of a condition of probation under G.S. 15A-1343(b)(1) or G.S. 15A-1343(b)(3a), except as
provided in G.S. 15A-1344(d2). Imprisonment may be imposed pursuant to G.S. 15A-1344(d2) for a
violation of a requirement other than G.S. 15A-1343(b)(1) or G.S. 15A-1343(b)(3a). The district attorney
of the prosecutorial district as defined in G.S. 7A-60 in which probation was imposed must be given
reasonable notice of any hearing to affect probation substantially.

(al) Authority to Supervise Probation in Drug Treatment Court. — Jurisdiction to supervise, modify,
and revoke probation imposed in cases in which the offender is required to participate in a drug treatment
court or a therapeutic court is as provided in G.S. 7A-272(e) and G.S. 7A-271(f). Proceedings to modify
or revoke probation in these cases must be held in the county in which the drug treatment court or
therapeutic court is located.

(b) Limits on Jurisdiction to Alter or Revoke Unsupervised Probation. — If the sentencing judge has
entered an order to limit jurisdiction to consider a sentence of unsupervised probation under G.S.
15A-1342(h), a sentence of unsupervised probation may be reduced, terminated, continued, extended,
modified, or revoked only by the sentencing judge or, if the sentencing judge is no longer on the bench,
by a presiding judge in the court where the defendant was sentenced.
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(b1) Service of Notice of Hearing on Violation of Unsupervised Probation. —

(1) Notice of a hearing in response to a violation of unsupervised probation shall be given
either by personal delivery to the person to be notified or by depositing the notice in
the United States mail in an envelope with postage prepaid, addressed to the person at
the last known address available to the preparer of the notice and reasonably believed
to provide actual notice to the offender. The notice shall be mailed at least 10 days
prior to any hearing and shall state the nature of the violation.

(2) If notice is given by depositing the notice in the United States mail, pursuant to
subdivision (1) of this subsection, and the defendant does not appear at the hearing,
the court may do either of the following:

a. Terminate the probation and enter appropriate orders for the enforcement of any
outstanding monetary obligations as otherwise provided by law.

b. Provide for other notice to the person as authorized by this Chapter for further
proceedings and action authorized by Article 82 of Chapter 15A of the
General Statutes for a violation of a condition of probation.

If the person is present at the hearing, the court may take any further action

authorized by Article 82 of Chapter 15A of the General Statutes for a violation of a

condition of probation.

(c) Procedure on Altering or Revoking Probation; Returning Probationer to District Where Sentenced.
— When a judge reduces, terminates, extends, modifies, or revokes probation outside the county where the
judgment was entered, the clerk must send a copy of the order and any other records to the court where
probation was originally imposed. A court on its own motion may return the probationer to the district
court district as defined in G.S. 7A-133 or superior court district or set of districts as defined in G.S.
7A-41.1, as the case may be, where probation was imposed or where the probationer resides for reduction,
termination, continuation, extension, modification, or revocation of probation. In cases where the
probation is revoked in a county other than the county of original conviction the clerk in that county must
issue a commitment order and must file the order revoking probation and the commitment order, which
will constitute sufficient permanent record of the proceeding in that court, and must send a certified copy
of the order revoking probation, the commitment order, and all other records pertaining thereto to the
county of original conviction to be filed with the original records. The clerk in the county other than the
county of original conviction must issue the formal commitment to the Division of Adult Correction of
the Department of Public Safety.

(d) Extension and Modification; Response to Violations. — At any time prior to the expiration or
termination of the probation period or in accordance with subsection (f) of this section, the court may
after notice and hearing and for good cause shown extend the period of probation up to the maximum
allowed under G.S. 15A-1342(a) and may modify the conditions of probation. A hearing extending or
modifying probation may be held in the absence of a defendant who fails to appear for the hearing after a
reasonable effort to notify the defendant. If a probationer violates a condition of probation at any time
prior to the expiration or termination of the period of probation, the court, in accordance with the
provisions of G.S. 15A-1345, may continue the defendant on probation, with or without modifying the
conditions, may place the defendant on special probation as provided in subsection (e), or, if continuation,
modification, or special probation is not appropriate, may revoke the probation and activate the suspended
sentence imposed at the time of initial sentencing, if any, or may order that charges as to which
prosecution has been deferred be brought to trial; provided that probation may not be revoked solely for
conviction of a Class 3 misdemeanor. The court, before activating a sentence to imprisonment established
when the defendant was placed on probation, may reduce the sentence, but the reduction shall be
consistent with subsection (d1) of this section. A sentence activated upon revocation of probation
commences on the day probation is revoked and runs concurrently with any other period of probation,
parole, or imprisonment to which the defendant is subject during that period unless the revoking judge
specifies that it is to run consecutively with the other period.
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(d1) Reduction of Initial Sentence. — If the court elects to reduce the sentence of imprisonment for a
felony, it shall not deviate from the range of minimum durations established in Article 81B of this
Chapter for the class of offense and prior record level used in determining the initial sentence. If the
presumptive range is used for the initial suspended sentence, the reduced sentence shall be within the
presumptive range. If the mitigated range is used for the initial suspended sentence, the reduced sentence
shall be within the mitigated range. If the aggravated range is used for the initial suspended sentence, the
reduced sentence shall be within the aggravated range. If the court elects to reduce the sentence for a
misdemeanor, it shall not deviate from the range of durations established in Article 81B for the class of
offense and prior conviction level used in determining the initial sentence.

(d2) Confinement in Response to Violation. — When a defendant under supervision for a felony
conviction has violated a condition of probation other than G.S. 15A-1343(b)(1) or G.S.
15A-1343(b)(3a), the court may impose a 90-day period of confinement. The court may not revoke
probation unless the defendant has previously received a total of two periods of confinement under this
subsection. A defendant may receive only two periods of confinement under this subsection. If the time
remaining on the maximum imposed sentence on a defendant under supervision for a felony conviction is
90 days or less, then the term of confinement is for the remaining period of the sentence. Confinement
under this section shall be credited pursuant to G.S. 15-196.1.

When a defendant under supervision for a misdemeanor conviction has violated a condition of
probation other than G.S. 15A-1343(b)(1) or G.S. 15A-1343(b)(3a), the court may impose a period of
confinement of up to 90 days. The court may not revoke probation unless the defendant has previously
received a total of two periods of confinement under this subsection. A defendant may receive only two
periods of confinement under this subsection. Confinement under this section shall be credited pursuant to
G.S. 15-196.1.

If a defendant is arrested for violation of a condition of probation and is lawfully confined to await a
hearing for the violation, then the judge shall first credit any confinement time spent awaiting the hearing
to any confinement imposed under this subsection; any excess time shall be credited to the activated
sentence. The period of confinement imposed under this subsection on a defendant who is on probation
for multiple offenses shall run concurrently on all cases related to the violation. Confinement shall be
immediate unless otherwise specified by the court.

A defendant shall serve any confinement imposed under this subsection in the correctional facility
where the defendant would have served an active sentence.

(e) Special Probation in Response to Violation. — When a defendant has violated a condition of
probation, the court may modify the probation to place the defendant on special probation as provided in
this subsection. In placing the defendant on special probation, the court may continue or modify the
conditions of probation and in addition require that the defendant submit to a period or periods of
imprisonment, either continuous or noncontinuous, at whatever time or intervals within the period of
probation the court determines. In addition to any other conditions of probation which the court may
impose, the court shall impose, when imposing a period or periods of imprisonment as a condition of
special probation, the condition that the defendant obey the rules and regulations of the Division of Adult
Correction of the Department of Public Safety governing conduct of inmates, and this condition shall
apply to the defendant whether or not the court imposes it as a part of the written order. If imprisonment
is for continuous periods, the confinement may be in either the custody of the Division of Adult
Correction of the Department of Public Safety or a local confinement facility. Noncontinuous periods of
imprisonment under special probation may only be served in a designated local confinement or treatment
facility. Except for probationary sentences for impaired driving under G.S. 20-138.1, the total of all
periods of confinement imposed as an incident of special probation, but not including an activated
suspended sentence, may not exceed one-fourth the maximum sentence of imprisonment imposed for the
offense. For probationary sentences for impaired driving under G.S. 20-138.1, the total of all periods of
confinement imposed as an incident of special probation, but not including an activated suspended
sentence, shall not exceed one-fourth the maximum penalty allowed by law. No confinement other than
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an activated suspended sentence may be required beyond the period of probation or beyond two years of
the time the special probation is imposed, whichever comes first.

(e1) Criminal Contempt in Response to Violation. — If a defendant willfully violates a condition of
probation, the court may hold the defendant in criminal contempt as provided in Article 1 of Chapter 5A
of the General Statutes. A finding of criminal contempt by the court shall not revoke the probation. If the
offender serves a sentence for contempt in a local confinement facility, the Division of Adult Correction
of the Department of Public Safety shall pay for the confinement at the standard rate set by the General
Assembly pursuant to G.S. 148-32.1(a) regardless of whether the offender would be eligible under the
terms of that subsection.

(e2) Mandatory Satellite-Based Monitoring Required for Extension of Probation in Response to
Violation by Certain Sex Offenders. — If a defendant who is in the category described by G.S.
14-208.40(a)(1) or G.S. 14-208.40(a)(2) violates probation and if the court extends the probation as a
result of the violation, then the court shall order satellite-based monitoring pursuant to Part 5 of Article
27A of Chapter 14 of the General Statutes as a condition of the extended probation.

(f) Extension, Modification, or Revocation after Period of Probation. — The court may extend, modify,
or revoke probation after the expiration of the period of probation if all of the following apply:

(1) Before the expiration of the period of probation the State has filed a written violation
report with the clerk indicating its intent to conduct a hearing on one or more
violations of one or more conditions of probation.

(2) The court finds that the probationer did violate one or more conditions of probation prior
to the expiration of the period of probation.

(3) The court finds for good cause shown and stated that the probation should be extended,
modified, or revoked.

(4) If the court opts to extend the period of probation, the court may extend the period of
probation up to the maximum allowed under G.S. 15A-1342(a).

(9) Repealed by Session Laws 2011-62, s. 3, as amended by Session Laws 2011-412, s. 2.2, effective
December 1, 2011, and applicable to persons placed on probation on or after December 1, 2011.

8 15A-1414. Motion by defendant for appropriate relief made within 10 days after verdict.
(a) After the verdict but not more than 10 days after entry of judgment, the defendant by motion may
seek appropriate relief for any error committed during or prior to the trial.
(b) Unless included in G.S. 15A-1415, all errors, including but not limited to the following, must be
asserted within 10 days after entry of judgment:
(1) Any error of law, including the following:

a. The court erroneously failed to dismiss the charge prior to trial pursuant to G.S.
15A-954.

b. The court's ruling was contrary to law with regard to motions made before or
during the trial, or with regard to the admission or exclusion of evidence.

c. The evidence, at the close of all the evidence, was insufficient to justify submission
of the case to the jury, whether or not a motion so asserting was made before
verdict.

d. The court erroneously instructed the jury.

(2) The verdict is contrary to the weight of the evidence.
(3) For any other cause the defendant did not receive a fair and impartial trial.
(4) The sentence imposed on the defendant is not supported by evidence introduced at the
trial and sentencing hearing. This motion must be addressed to the sentencing judge.
(c) The motion may be made and acted upon in the trial court whether or not notice of appeal has
been given.
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8 15A-1415. Grounds for appropriate relief which may be asserted by defendant after verdict;
limitation as to time.

(a) At any time after verdict, a noncapital defendant by motion may seek appropriate relief upon any
of the grounds enumerated in this section. In a capital case, a postconviction motion for appropriate relief
shall be filed within 120 days from the latest of the following:

(1) The court's judgment has been filed, but the defendant failed to perfect a timely appeal;

(2) The mandate issued by a court of the appellate division on direct appeal pursuant to
N.C.R. App. P. 32(b) and the time for filing a petition for writ of certiorari to the
United States Supreme Court has expired without a petition being filed;

(3) The United States Supreme Court denied a timely petition for writ of certiorari of the
decision on direct appeal by the Supreme Court of North Carolina;

(4) Following the denial of discretionary review by the Supreme Court of North Carolina, the
United States Supreme Court denied a timely petition for writ of certiorari seeking
review of the decision on direct appeal by the North Carolina Court of Appeals;

(5) The United States Supreme Court granted the defendant's or the State's timely petition for
writ of certiorari of the decision on direct appeal by the Supreme Court of North
Carolina or North Carolina Court of Appeals, but subsequently left the defendant's
conviction and sentence undisturbed; or

(6) The appointment of postconviction counsel for an indigent capital defendant.

(b) The following are the only grounds which the defendant may assert by a motion for appropriate
relief made more than 10 days after entry of judgment:

(1) The acts charged in the criminal pleading did not at the time they were committed
constitute a violation of criminal law.

(2) The trial court lacked jurisdiction over the person of the defendant or over the subject
matter.

(3) The conviction was obtained in violation of the Constitution of the United States or the
Constitution of North Carolina.

(4) The defendant was convicted or sentenced under a statute that was in violation of the
Constitution of the United States or the Constitution of North Carolina.

(5) The conduct for which the defendant was prosecuted was protected by the Constitution of
the United States or the Constitution of North Carolina.

(6) Repealed by Session Laws 1995 (Regular Session, 1996), c. 719, s. 1, effective June 21,
1996.

(7) There has been a significant change in law, either substantive or procedural, applied in the
proceedings leading to the defendant's conviction or sentence, and retroactive
application of the changed legal standard is required.

(8) The sentence imposed was unauthorized at the time imposed, contained a type of sentence
disposition or a term of imprisonment not authorized for the particular class of
offense and prior record or conviction level was illegally imposed, or is otherwise
invalid as a matter of law. However, a motion for appropriate relief on the grounds
that the sentence imposed on the defendant is not supported by evidence introduced
at the trial and sentencing hearing must be made before the sentencing judge.

(9) The defendant is in confinement and is entitled to release because his sentence has been
fully served.

(c) Notwithstanding the time limitations herein, a defendant at any time after verdict may by a motion
for appropriate relief, raise the ground that evidence is available which was unknown or unavailable to the
defendant at the time of trial, which could not with due diligence have been discovered or made available
at that time, including recanted testimony, and which has a direct and material bearing upon the
defendant's eligibility for the death penalty or the defendant's guilt or innocence. A motion based upon
such newly discovered evidence must be filed within a reasonable time of its discovery.

16



(d) For good cause shown, the defendant may be granted an extension of time to file the motion for
appropriate relief. The presumptive length of an extension of time under this subsection is up to 30 days,
but can be longer if the court finds extraordinary circumstances.

(e) Where a defendant alleges ineffective assistance of prior trial or appellate counsel as a ground for
the illegality of his conviction or sentence, he shall be deemed to waive the attorney-client privilege with
respect to both oral and written communications between such counsel and the defendant to the extent the
defendant's prior counsel reasonably believes such communications are necessary to defend against the
allegations of ineffectiveness. This waiver of the attorney-client privilege shall be automatic upon the
filing of the motion for appropriate relief alleging ineffective assistance of prior counsel, and the superior
court need not enter an order waiving the privilege.

() In the case of a defendant who is represented by counsel in postconviction proceedings in superior
court, the defendant's prior trial or appellate counsel shall make available to the defendant's counsel their
complete files relating to the case of the defendant. The State, to the extent allowed by law, shall make
available to the defendant's counsel the complete files of all law enforcement and prosecutorial agencies
involved in the investigation of the crimes committed or the prosecution of the defendant. If the State has
a reasonable belief that allowing inspection of any portion of the files by counsel for the defendant would
not be in the interest of justice, the State may submit for inspection by the court those portions of the files
so identified. If upon examination of the files, the court finds that the files could not assist the defendant
in investigating, preparing, or presenting a motion for appropriate relief, the court in its discretion may
allow the State to withhold that portion of the files.

(9) The defendant may file amendments to a motion for appropriate relief at least 30 days prior to the
commencement of a hearing on the merits of the claims asserted in the motion or at any time before the
date for the hearing has been set, whichever is later. Where the defendant has filed an amendment to a
motion for appropriate relief, the State shall, upon request, be granted a continuance of 30 days before the
date of hearing. After such hearing has begun, the defendant may file amendments only to conform the
motion to evidence adduced at the hearing, or to raise claims based on such evidence.

§ 15A-1416. Motion by the State for appropriate relief.
(a) After the verdict but not more than 10 days after entry of judgment, the State by motion may seek
appropriate relief for any error which it may assert upon appeal.
(b) At any time after verdict the State may make a motion for appropriate relief for:
(1) The imposition of sentence when prayer for judgment has been continued and grounds for
the imposition of sentence are asserted.
(2) The initiation of any proceeding authorized under Article 82, Probation; Article 83,
Imprisonment; and Article 84, Fines, with regard to the modification of sentences.
The procedural provisions of those Articles are controlling.

§ 15A-1419. When motion for appropriate relief denied.
(a) The following are grounds for the denial of a motion for appropriate relief, including motions filed
in capital cases:

(1) Upon a previous motion made pursuant to this Article, the defendant was in a position to
adequately raise the ground or issue underlying the present motion but did not do so.
This subdivision does not apply when the previous motion was made within 10 days
after entry of judgment or the previous motion was made during the pendency of the
direct appeal.

(2) The ground or issue underlying the motion was previously determined on the merits upon
an appeal from the judgment or upon a previous motion or proceeding in the courts of
this State or a federal court, unless since the time of such previous determination
there has been a retroactively effective change in the law controlling such issue.

(3) Upon a previous appeal the defendant was in a position to adequately raise the ground or
issue underlying the present motion but did not do so.
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(4) The defendant failed to file a timely motion for appropriate relief as required by G.S.
15A-1415(a).

(b) The court shall deny the motion under any of the circumstances specified in this section, unless
the defendant can demonstrate:

(1) Good cause for excusing the grounds for denial listed in subsection (a) of this section and
can demonstrate actual prejudice resulting from the defendant's claim; or

(2) That failure to consider the defendant's claim will result in a fundamental miscarriage of
justice.

(c) For the purposes of subsection (b) of this section, good cause may only be shown if the defendant
establishes by a preponderance of the evidence that his failure to raise the claim or file a timely motion
was:

(1) The result of State action in violation of the United States Constitution or the North
Carolina Constitution including ineffective assistance of trial or appellate counsel;
(2) The result of the recognition of a new federal or State right which is retroactively
applicable; or
(3) Based on a factual predicate that could not have been discovered through the exercise of
reasonable diligence in time to present the claim on a previous State or federal
postconviction review.
A trial attorney's ignorance of a claim, inadvertence, or tactical decision to withhold a claim may not
constitute good cause, nor may a claim of ineffective assistance of prior postconviction counsel constitute
good cause.

(d) For the purposes of subsection (b) of this section, actual prejudice may only be shown if the
defendant establishes by a preponderance of the evidence that an error during the trial or sentencing
worked to the defendant's actual and substantial disadvantage, raising a reasonable probability, viewing
the record as a whole, that a different result would have occurred but for the error.

(e) For the purposes of subsection (b) of this section, a fundamental miscarriage of justice only results
if:

(1) The defendant establishes that more likely than not, but for the error, no reasonable fact
finder would have found the defendant guilty of the underlying offense; or
(2) The defendant establishes by clear and convincing evidence that, but for the error, no
reasonable fact finder would have found the defendant eligible for the death penalty.
A defendant raising a claim of newly discovered evidence of factual innocence or ineligibility for the
death penalty, otherwise barred by the provisions of subsection (a) of this section or G.S. 15A-1415(c),
may only show a fundamental miscarriage of justice by proving by clear and convincing evidence that, in
light of the new evidence, if credible, no reasonable juror would have found the defendant guilty beyond a
reasonable doubt or eligible for the death penalty.

§ 15A-1420. Motion for appropriate relief; procedure.
() Form, Service, Filing. —
(1) A motion for appropriate relief must:

a. Be made in writing unless it is made:
1. In open court;
2. Before the judge who presided at trial;
3. Before the end of the session if made in superior court; and
4. Within 10 days after entry of judgment;

b. State the grounds for the motion;

c. Set forth the relief sought;

cl. If the motion for appropriate relief is being made in superior court and is being
made by an attorney, the attorney must certify in writing that there is a sound
legal basis for the motion and that it is being made in good faith; and that the
attorney has notified both the district attorney's office and the attorney who
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initially represented the defendant of the motion; and further, that the
attorney has reviewed the trial transcript or made a good-faith determination
that the nature of the relief sought in the motion does not require that the trial
transcript be read in its entirety. In the event that the trial transcript is
unavailable, instead of certifying that the attorney has read the trial transcript,
the attorney shall set forth in writing what efforts were undertaken to locate
the transcript; and
d. Be timely filed.

(2) A written motion for appropriate relief must be served in the manner provided in G.S.
15A-951(b). When a motion for appropriate relief is permitted to be made orally the
court must determine whether the matter may be heard immediately or at a later time.
If the opposing party, or his counsel if he is represented, is not present, the court must
provide for the giving of adequate notice of the motion and the date of hearing to the
opposing party, or his counsel if he is represented by counsel.

(3) A written motion for appropriate relief must be filed in the manner provided in G.S.
15A-951(c).

(4) An oral or written motion for appropriate relief may not be granted in district court
without the signature of the district attorney, indicating that the State has had an
opportunity to consent or object to the motion. However, the court may grant a
motion for appropriate relief without the district attorney's signature 10 business days
after the district attorney has been notified in open court of the motion, or served with
the motion pursuant to G.S. 15A-951(c).

(5) An oral or written motion for appropriate relief made in superior court and made by an
attorney may not be granted by the court unless the attorney has complied with the
requirements of sub-subdivision c1. of subdivision (1) of this subsection.

(b) Supporting Affidavits. —

(1) A motion for appropriate relief made after the entry of judgment must be supported by
affidavit or other documentary evidence if based upon the existence or occurrence of
facts which are not ascertainable from the records and any transcript of the case or
which are not within the knowledge of the judge who hears the motion.

(2) The opposing party may file affidavits or other documentary evidence.

(b1) Filing Motion With Clerk. —

(1) The proceeding shall be commenced by filing with the clerk of superior court of the
district wherein the defendant was indicted a motion, with service on the district
attorney in noncapital cases, and service on both the district attorney and Attorney
General in capital cases.

(2) The clerk, upon receipt of the motion, shall place the motion on the criminal docket.
When a motion is placed on the criminal docket, the clerk shall promptly bring the
motion, or a copy of the motion, to the attention of the senior resident superior court
judge or chief district court judge, as appropriate, for assignment to the appropriate
judge pursuant to G.S. 15A-1413.

(b2) Noncapital Cases. — Assignment of Motion for Review; Initial Review of Motion; Time Frame
for Hearings and Ruling on Motion. —

(1) In noncapital cases, the senior resident superior court judge or chief district court judge, as
appropriate, shall, within 30 days of the filing of the motion, assign the motion for
initial review to the appropriate judge as provided in G.S. 15A-1413.

(2) The assigned judge, no later than 30 working days after the assignment, shall review the
motion and issue a written initial review order that concludes the initial review of the
motion in one of the following manners: (i) by dismissing the motion for lack of
merit on its face, (ii) by directing the State, if necessary, to file an answer within 30
days from the date on which the initial review order was issued, or (iii) by dispensing
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with the requirement that the State file an answer and instead order a hearing. Unless
the motion is dismissed, the initial review order shall also indicate whether the
defendant shall be allowed to proceed without the payment of costs; indicate whether
counsel shall be appointed; and calendar a hearing on the motion within the
appropriate time period as set out in subdivisions (3) and (4) of this subsection.

(3) Unless provided otherwise by this subsection, if the court determines that an evidentiary
hearing is required, then the hearing must be held within 90 days from the date on
which the initial review order was issued; if no evidentiary hearing is required, then
the hearing must be held within 60 days from the date on which the initial review
order was issued. If, in the initial review order, the court orders the State to file an
answer and the court determines that an evidentiary hearing is required, then the
evidentiary hearing must be held within 150 days from the date on which the initial
review order was issued; if the court determines that the hearing is not an evidentiary
hearing, then the hearing must be held within 120 days from the date on which the
initial review order was issued.

(4) If the court determines pursuant to subdivision (2) of this subsection that counsel shall be
appointed, the time periods provided in subdivision (3) of this subsection shall be
calculated from the date of the appointment of counsel rather than the date of the
initial review order and shall be extended for an additional 60 days.

(5) The court shall provide notice of the date of the hearing to both the State and the
defendant, or the defendant's counsel if defendant is represented by counsel, no less
than five working days prior to the date of any hearing. The court, except for good
cause shown as provided in subdivision (6) of this subsection, must rule on a motion
within 60 days from the date that the hearing concludes.

(6) Notwithstanding any other provision of this subsection, the court may, upon request of a
party to the motion, grant an extension of time to comply with any deadline under
this subsection, not to exceed 30 days. No subsequent request by the party to extend
this deadline shall be granted unless the court enters a written order containing
detailed findings of fact of extraordinary circumstances. Notwithstanding any other
provision of this subsection, the senior resident superior court judge or chief district
court judge, as appropriate, may, upon request of a judge assigned to review a motion
for appropriate relief, grant to the assigned judge an extension of time to comply with
any deadline under this subsection, not to exceed 30 days. No subsequent request by
the assigned judge to extend this deadline shall be granted unless the senior resident
superior court judge or the chief district court judge, as appropriate, enters a written
order containing detailed findings of fact of extraordinary circumstances. The failure
of the court to comply with the deadlines under this subsection is grounds for any
party to petition the senior resident superior court judge or the chief district court
judge, as appropriate, to reassign the motion of appropriate relief to a different judge
empowered to act upon a motion for appropriate relief. The failure of the court to
comply with the deadlines under this subsection also entitles any party to the motion
for appropriate relief to seek a writ of mandamus to obtain compliance with the
deadline.

(7) Notwithstanding any other provision of this subsection, failure to meet a deadline under
this subsection is not a ground for the summary granting of a motion for appropriate
relief or other summary relief, including without limitation, ordering the release of
the prisoner.

(b3) Capital Cases. — Review and Calendaring of Motion. — In capital cases, the judge shall review
the motion and enter an order directing the State to file its answer within 60 days of the date of the order.
If a hearing is necessary, the judge shall calendar the case for hearing without unnecessary delay.

(c) Hearings, Showing of Prejudice; Findings. —
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(1) Any party is entitled to a hearing on questions of law or fact arising from the motion and
any supporting or opposing information presented unless the court determines that
the motion is without merit. The court must determine, on the basis of these materials
and the requirements of this subsection, whether an evidentiary hearing is required to
resolve questions of fact. Upon the motion of either party, the judge may direct the
attorneys for the parties to appear before him for a conference on any prehearing
matter in the case.

(2) An evidentiary hearing is not required when the motion is made in the trial court pursuant
to G.S. 15A-1414, but the court may hold an evidentiary hearing if it is appropriate to
resolve questions of fact.

(3) The court must determine the motion without an evidentiary hearing when the motion and
supporting and opposing information present only questions of law. The defendant
has no right to be present at such a hearing where only questions of law are to be
argued.

(4) If the court cannot rule upon the motion without the hearing of evidence, it must conduct
a hearing for the taking of evidence, and must make findings of fact. The defendant
has a right to be present at the evidentiary hearing and to be represented by counsel.
A waiver of the right to be present must be in writing.

(5) If an evidentiary hearing is held, the moving party has the burden of proving by a
preponderance of the evidence every fact essential to support the motion.

(6) A defendant who seeks relief by motion for appropriate relief must show the existence of
the asserted ground for relief. Relief must be denied unless prejudice appears, in
accordance with G.S. 15A-1443.

(7) The court must rule upon the motion and enter its order accordingly. When the motion is
based upon an asserted violation of the rights of the defendant under the Constitution
or laws or treaties of the United States, the court must make and enter conclusions of
law and a statement of the reasons for its determination to the extent required, when
taken with other records and transcripts in the case, to indicate whether the defendant
has had a full and fair hearing on the merits of the grounds so asserted.

(d) Action on Court's Own Motion. — At any time that a defendant would be entitled to relief by
motion for appropriate relief, the court may grant such relief upon its own motion. The court must cause
appropriate notice to be given to the parties.

(e) Nothing in this section shall prevent the parties to the action from entering into an agreement for
appropriate relief, including an agreement as to any aspect, procedural or otherwise, of a motion for
appropriate relief.

8 15A-1443. Existence and showing of prejudice.

(a) A defendant is prejudiced by errors relating to rights arising other than under the Constitution of
the United States when there is a reasonable possibility that, had the error in question not been committed,
a different result would have been reached at the trial out of which the appeal arises. The burden of
showing such prejudice under this subsection is upon the defendant. Prejudice also exists in any instance
in which it is deemed to exist as a matter of law or error is deemed reversible per se.

(b) A violation of the defendant's rights under the Constitution of the United States is prejudicial
unless the appellate court finds that it was harmless beyond a reasonable doubt. The burden is upon the
State to demonstrate, beyond a reasonable doubt, that the error was harmless.

(c) A defendant is not prejudiced by the granting of relief which he has sought or by error resulting
from his own conduct.

8 15A-1444. When defendant may appeal; certiorari.
(@ A defendant who has entered a plea of not guilty to a criminal charge, and who has been found
guilty of a crime, is entitled to appeal as a matter of right when final judgment has been entered.
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(@l) A defendant who has been found guilty, or entered a plea of guilty or no contest to a felony, is
entitled to appeal as a matter of right the issue of whether his or her sentence is supported by evidence
introduced at the trial and sentencing hearing only if the minimum sentence of imprisonment does not fall
within the presumptive range for the defendant's prior record or conviction level and class of offense.
Otherwise, the defendant is not entitled to appeal this issue as a matter of right but may petition the
appellate division for review of this issue by writ of certiorari.

(@2) A defendant who has entered a plea of guilty or no contest to a felony or misdemeanor in
superior court is entitled to appeal as a matter of right the issue of whether the sentence imposed:

(1) Results from an incorrect finding of the defendant's prior record level under G.S.
15A-1340.14 or the defendant's prior conviction level under G.S. 15A-1340.21;

2 Contains a type of sentence disposition that is not authorized by G.S. 15A-1340.17 or
G.S. 15A-1340.23 for the defendant's class of offense and prior record or conviction
level; or

3 Contains a term of imprisonment that is for a duration not authorized by G.S.
15A-1340.17 or G.S. 15A-1340.23 for the defendant's class of offense and prior
record or conviction level.

Subsections (b)-(d) are not reproduced here

(e) Except as provided in subsections (al) and (a2) of this section and G.S. 15A-979, and except
when a motion to withdraw a plea of guilty or no contest has been denied, the defendant is not entitled to
appellate review as a matter of right when he has entered a plea of guilty or no contest to a criminal
charge in the superior court, but he may petition the appellate division for review by writ of certiorari. If
an indigent defendant petitions the appellate division for a writ of certiorari, the presiding superior court
judge may in his discretion order the preparation of the record and transcript of the proceedings at the
expense of the State.

Subsections (f)-(g) are not reproduced here

§ 17-3. Who may prosecute writ.

Every person imprisoned or restrained of his liberty within this State, for any criminal or supposed
criminal matter, or on any pretense whatsoever, except in cases specified in G.S. 17-4, may prosecute a
writ of habeas corpus, according to the provisions of this Chapter, to inquire into the cause of such
imprisonment or restraint, and, if illegal, to be delivered therefrom.

8 17-4. When application denied.
Application to prosecute the writ shall be denied in the following cases:

(1)  Where the persons are committed or detained by virtue of process issued by a court of
the United States, or a judge thereof, in cases where such courts or judges have
exclusive jurisdiction under the laws of the United States, or have acquired exclusive
jurisdiction by the commencement of suits in such courts.

(2 Where persons are committed or detained by virtue of the final order, judgment or
decree of a competent tribunal of civil or criminal jurisdiction, or by virtue of an
execution issued upon such final order, judgment or decree.

3 Where any person has willfully neglected, for the space of two whole sessions after
his imprisonment, to apply for the writ to the superior court of the county in which he
may be imprisoned, such person shall not have a habeas corpus in vacation time for
his enlargement.

(4)  Where no probable ground for relief is shown in the application.
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§ 17-5. By whom application is made.
Application for the writ may be made either by the party for whose relief it is intended or by any
person in his behalf.

§ 17-6. To judge of appellate division or superior court in writing.
Application for the writ shall be made in writing, signed by the applicant —
(1) Toany one of the justices or judges of the appellate division.
(2)  Toany one of the superior court judges, either during a session or in vacation.

8 17-7. Contents of application.
The application must state, in substance, as follows:

(1)  That the party, in whose behalf the writ is applied for, is imprisoned or restrained of
his liberty, the place where, and the officer or person by whom he is imprisoned or
restrained, naming both parties, if their names are known, or describing them if they
are not known.

(2)  The cause or pretense of such imprisonment or restraint, according to the knowledge
or belief of the applicant.

3 If the imprisonment is by virtue of any warrant or other process, a copy thereof shall
be annexed, or it shall be made to appear that a copy thereof has been demanded and
refused, or that for some sufficient reason a demand for such copy could not be made.

(@)) If the imprisonment or restraint is alleged to be illegal, the application must state in
what the alleged illegality consists; and that the legality of the imprisonment or
restraint has not been already adjudged, upon a prior writ of habeas corpus, to the
knowledge or belief of the applicant.

(5) The facts set forth in the application must be verified by the oath of the applicant, or
by that of some other credible witness, which oath may be administered by any
person authorized by law to take affidavits.

8 17-8. Issuance of writ without application.

When the appellate division or superior court division, or any judge of either division, has evidence
from any judicial proceeding before such court or judge that any person within this State is illegally
imprisoned or restrained of his liberty, it is the duty of said court or judge to issue a writ of habeas corpus
for his relief, although no application be made for such writ.

§ 17-9. Writ granted without delay.

Any court or judge empowered to grant the writ, to whom such applications may be presented, shall
grant the writ without delay, unless it appear from the application itself or from the documents annexed
that the person applying or for whose benefit it is intended is, by this Chapter, prohibited from
prosecuting the writ.

§ 17-10. Penalty for refusal to grant.

If any judge authorized by this Chapter to grant writs of habeas corpus refuses to grant such writ
when legally applied for, every such judge shall forfeit to the party aggrieved two thousand five hundred
dollars ($2,500).

8§ 17-11. Sufficiency of writ; defects of form immaterial.
No writ of habeas corpus shall be disobeyed on account of any defect of form. It shall be sufficient —
Q) If the person having the custody of the party imprisoned or restrained be designated
either by his name of office, if he have any, or by his own name, or, if both such
names be unknown or uncertain, he may be described by an assumed appellation, and
anyone who may be served with the writ shall be deemed the person to whom it is
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directed, although it may be directed to him by a wrong name, or description, or to
another person.

(2 If the person who is directed to be produced be designated by name, or if his name be
uncertain or unknown, he may be described by an assumed appellation or in any
other way, so as to designate the person intended.

§ 17-12. Service of writ.

The writ of habeas corpus may be served by any qualified elector of this State thereto authorized by
the court or judge allowing the same. It may be served by delivering the writ, or a copy thereof, to the
person to whom it is directed; or, if such person cannot be found, by leaving it, or a copy, at the jail, or
other place in which the party for whose relief it is intended is confined, with some under officer or other
person of proper age; or, if none such can be found, or if the person attempting to serve the writ be
refused admittance, by affixing a copy thereof in some conspicuous place on the outside, either of the
dwelling house of the party to whom the writ is directed or of the place where the party is confined for
whose relief it is sued out.

8§ 17-13. When writ returnable.

Writs of habeas corpus may be made returnable at a certain time, or forthwith, as the case may
require. If the writ be returnable at a certain time, such return shall be made and the party shall be
produced at the time and place specified therein.

§ 17-14. Contents of return; verification.

The person or officer on whom the writ is served must make a return thereto in writing, and, except
where such person is a sworn public officer and makes his return in his official capacity, it must be
verified by his oath. The return must state plainly and unequivocally —

(1)  Whether he has or has not the party in his custody or under his power or restraint.

(2 If he has the party in his custody or power, or under his restraint, the authority and the
cause of such imprisonment or restraint, setting forth the same at large.

3 If the party is detained by virtue of any writ, warrant, or other written authority, a
copy thereof shall be annexed to the return; and the original shall be produced and
exhibited on the return of the writ to the court or judge before whom the same is
returnable.

4) If the person or officer upon whom such writ is served has had the party in his power
or custody, or under his restraint, at any time prior or subsequent to the date of the
writ, but has transferred such custody or restraint to another, the return shall state
particularly to whom, at what time, for what cause and by what authority such
transfer took place.

8 17-15. Production of body if required.

If the writ requires it, the officer or person on whom the same has been served shall also produce the
body of the party in his custody or power, according to the command of the writ, except in the case of the
sickness of such party, as hereinafter provided.

8§ 17-32. Proceedings on return; facts examined; summary hearing of issues.

The court or judge before whom the party is brought on a writ of habeas corpus shall, immediately
after the return thereof, examine into the facts contained in such return, and into the cause of the
confinement or restraint of such party, whether the same has been upon commitment for any criminal or
supposed criminal matter or not; and if issue be taken upon the material facts in the return, or other facts
are alleged to show that the imprisonment or detention is illegal, or that the party imprisoned is entitled to
his discharge, the court or judge shall proceed, in a summary way, to hear the allegations and proofs on
both sides, and to do what to justice appertains in delivering, bailing or remanding such party.
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§ 17-33. When party discharged.

If no legal cause is shown for such imprisonment or restraint, or for the continuance thereof, the court
or judge shall discharge the party from the custody or restraint under which he is held. But if it appears on
the return to the writ that the party is in custody by virtue of civil process from any court legally
constituted, or issued by any officer in the course of judicial proceedings before him, authorized by law,
such party can be discharged only in one of the following cases:

(1)  Where the jurisdiction of such court or officer has been exceeded, either as to matter,
place, sum or person.

(2 Where, though the original imprisonment was lawful, yet by some act, omission or
event, which has taken place afterwards, the party has become entitled to be
discharged.

(3)  Where the process is defective in some matter of substance required by law, rendering
such process void.

(@)) Where the process, though in proper form, has been issued in a case not allowed by
law.

5) Where the person, having the custody of the party under such process, is not the
person empowered by law to detain him.

(6) Where the process is not authorized by any judgment, order or decree of any court,
nor by any provision of law.

§ 17-34. When party remanded.
It is the duty of the court or judge forthwith to remand the party, if it appears that he is detained in
custody, either —
@ By virtue of process issued by any court or judge of the United States, in a case where
such court or judge has exclusive jurisdiction.
(2 By virtue of the final judgment or decree of any competent court of civil or criminal
jurisdiction, or of any execution issued upon such judgment or decree.
3 For any contempt specially and plainly charged in the commitment by some court,
officer or body having authority to commit for the contempt so charged.
(4)  That the time during which such party may be legally detained has not expired.

8§ 17-35. When the party bailed or remanded.

If it appears that the party has been legally committed for any criminal offense, or if it appears by the
testimony offered with the return of the writ, or upon the hearing thereof, that the party is guilty of such
an offense, although the commitment is irregular, the court or judge shall proceed to let such party to bail,
if the case is bailable and good bail is offered; if not, the court or judge shall forthwith remand such party
to the custody or place him under the restraint from which he was taken, if the person or officer, under
whose custody or restraint he was, is legally entitled thereto; if not so entitled, the court or judge shall
commit such party to the custody of the officer or person legally entitled thereto.

8§ 90-95. Violations; penalties.
Only subsections (h)(5), (h)(6), and (i) are reproduced here
(h) Notwithstanding any other provision of law, the following provisions apply except as
otherwise provided in this Article.
(5) Except as provided in this subdivision, a person being sentenced under this

subsection may not receive a suspended sentence or be placed on probation.
The sentencing judge may reduce the fine, or impose a prison term less than
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the applicable minimum prison term provided by this subsection, or suspend
the prison term imposed and place a person on probation when such person
has, to the best of his knowledge, provided substantial assistance in the
identification, arrest, or conviction of any accomplices, accessories,
co-conspirators, or principals if the sentencing judge enters in the record a
finding that the person to be sentenced has rendered such substantial
assistance.

(6) Sentences imposed pursuant to this subsection shall run consecutively with and
shall commence at the expiration of any sentence being served by the person
sentenced hereunder.

(1) The penalties provided in subsection (h) of this section shall also apply to any person who
is convicted of conspiracy to commit any of the offenses described in subsection (h) of this
section.

8§ 90-98. Attempt and conspiracy; penalties.

Except as otherwise provided in this Article, any person who attempts or conspires to commit
any offense defined in this Article is guilty of an offense that is the same class as the offense
which was the object of the attempt or conspiracy and is punishable as specified for that class of
offense and prior record or conviction level in Article 81B of Chapter 15A of the General
Statutes.
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Rule 25. Motions for Appropriate Relief and Habeas Corpus Applications in Capital Cases

When considering motions for appropriate relief and/or applications for writs of habeas corpus in capital
cases, the following procedures shall be followed:

)
)

©)

(4)

(%)

(6)

All appointments of defense counsel shall be in accordance with G. S. 7A-451(c), (d),
and (e) and rules adopted by the Office of Indigent Defense Services;

All requests for appointment of experts made prior to the filing of a motion for
appropriate relief and subsequent to a denial by the Director of Indigent Defense
Services shall be ruled on by the senior resident superior court judge or the senior
resident superior court judge's designee in accordance with rules adopted by the
Office of Indigent Defense Services;

All requests for other ex parte and similar matters arising prior to the filing of a
motion for appropriate relief shall be ruled on by the senior resident superior court
judge or the senior resident superior court judge's designee in accordance with rules
adopted by the Office of Indigent Defense Services;

All motions for appropriate relief, when filed, shall be referred to the senior resident
superior court judge or the senior resident superior court judge's designee for that
judge's review and administrative action, including, as may be appropriate, dismissal,
calendaring for hearing, entry of a scheduling order for subsequent events in the case,
or other appropriate actions;

Subsequent to direct appeal, an application for writ of habeas corpus shall not be used
as a substitute for appeal and/or a motion for appropriate relief and is not available as
a means of reviewing and correcting nonjurisdictional legal error. If the applicant has
been sentenced pursuant to a final judgment issued by a competent tribunal of
criminal jurisdiction (i.e., by a trial court having subject matter jurisdiction to enter
the sentence), the application for writ of habeas corpus shall be denied. In the event
the application for writ of habeas corpus raises a meritorious challenge to the original
jurisdiction of the sentencing court, and the writ is granted, the judge shall make the
writ returnable before the senior resident superior court judge of the judicial district
where the applicant was sentenced or the senior resident superior court judge's
designee. In the event the application for writ of habeas corpus raises a meritorious
nonjurisdictional challenge to the applicant's conviction and sentence, the judge shall
immediately refer the matter to the senior resident superior court judge of the judicial
district where the applicant was sentenced or the senior resident superior court
judge's designee for disposition as a motion for appropriate relief; and

All requests for and awards of attorney fees and other expenses of representation
shall be made in accordance with rules adopted by the Office of Indigent Defense
Services.
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