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A frequent recurrence to fundamental principles
is absolutely necessary to preserve the blessings
of liberty.

Constitution of North Carolina,
Article I, Section 35
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Preface to the Second Edition

In 1996, I completed work on what was for me, a professor of law and gov-
ernment, a different kind of publication. This book, Ethics, Conflicts, and
Offices: A Guide for Local Officials, explored both the laws governing conflicts
of interest and office-holding in North Carolina and the ethical underpin-
nings for those statutes and court decisions. I addressed questions concern-
ing the definition of ethics; what it means to be an ethical public official; the
responsibilities we share in relationship to one another and our communities;
and the role of ethics codes in promoting ethical behavior.

This part of the book was followed by a detailed examination of North
Carolina’s laws for public officials that have at their root some aspect of ethi-
cal or proper public service. Included are laws that govern conflicts between
the public and private roles of public officials, such as restrictions on con-
tracting and the giving and receiving of gifts, and laws that affect the roles
that public officials may play, such as those dealing with multiple and incom-
patible office-holding,

I am very grateful that my efforts were well received. I as well as many oth-
ers have used this book in our teaching, and it has been consulted frequently
by the intended audience of public officials and citizens.

Since publication of the first edition, the General Assembly of North
Carolina has made important changes in some of the laws governing con-
tractual conflicts of interest. It also has enacted a law requiring local govern-
ments to adopt a code of ethics and local officials to receive ethics training.
In addition, the legislature has enacted an ethics and lobbying law that, while
intended primarily to govern the conduct of state officials, also has important
implications for local governments. These changes are significant enough that
I decided it would be helpful to my readers to prepare a new edition reflecting
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the latest laws. I have not changed my general approach to the subject matter,
however.

Those familiar with the first edition will notice that most of the substan-
tive changes are found in Chapter 3, which discusses codes of ethics and eth-
ics education, and Chapter 4, which explains contractual conflict of interest
laws. Much of the rest of the original text remains the same. The last two
chapters deal with multiple and incompatible office-holding, respectively.
They have been modified very little. The implications of North Carolina’s
ethics and lobbying law for local governments and their officials and employ-
ees are presented in a new Appendix A. The original appendixes, which pres-
ent sample codes of ethics, North Carolina statutes related to office-holding,
and a compilation of cases related to multiple office-holding, have been
updated and redesignated as appendixes B through D.

I wish to acknowledge once again the support and assistance of the many
individuals listed in the “Acknowledgments” from the first edition, which
is reprinted below, as well as the editorial assistance of Katherine Dunn, a
third-year law student at the University of North Carolina School of Law. I
also thank the University of North Carolina at Chapel Hill’s Parr Center for
Ethics (formerly a part of the university’s Institute for the Arts and Humani-
ties), which allowed me to be a member of an extremely rewarding faculty
seminar in 2002 and awarded me a generous fellowship that allowed me to
participate in other ethics-related events. Last but certainly not least, I thank
the public officials and citizens who, through their use of the first edition of
the book, have helped me refine and, it is hoped, improve the contents. To
these persons goes a good share of the credit for the second edition. Any mis-
takes are of course my responsibility.

My adventure in the field of ethics remains a work in progress. I hope that
this new edition of Ethics, Conflicts, and Offices will continue that work by
providing useful guidance for the people of North Carolina for many years

to come.

A. Fleming Bell, I
Professor of Public Law and Government and
Fellow, Parr Center for Ethics

Chapel Hill
Spring 2010



Acknowledgments from
the First Edition

About five years ago, I decided to embark on a new enterprise—the study of
ethics and the place of ethical considerations in local government. I was not
sure at the time where this endeavor would lead, but I was confident of my
interest and of the potential importance of the subject for North Carolina’s
public officials.

While I was quite familiar with North Carolina’s ethics-related laws, I
also knew the limits of my knowledge in the field of ethics. To navigate suc-
cessfully the waters on which I was about to embark, I needed guidance from
more experienced sailors.

I decided to contact a former professor of mine, Dr. Thomas E. McCol-
lough, associate professor of religion at Duke University. Dr. McCollough
has taught and written in the area of ethics and public policy for many years.
He graciously agreed to work with me, making suggestions for my research
and serving as a gifted and thoughtful sounding board.

At about the same time I happened on the work of Michael Josephson,
founder of the Joseph and Edna Josephson Institute of Ethics in Marina del
Rey, California. Mr. Josephson, an attorney and former law school professor,
has conducted ethics seminars across the country for a wide variety of groups,
including public officials, students, and business leaders. The Josephson Insti-
tute publishes a regular newsletter and various other materials to help with
the practical work of acting ethically in today’s world. Mr. Josephson also
gave graciously of his time and knowledge to help me in my endeavor.

My project was also aided substantially by John Sanders, then director of
the Institute of Government, who supported my idea with a gift of that most
precious of commodities, time. He graciously authorized a six-month special
assignment for me to devote full time to my project, and he continued to sup-
port my work after I returned.
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As I worked, I found much that I liked in Dr. McCollough’s and Mr.
Josephson’s work. They both emphasize the relationships that exist between
persons in our society and the responsibilities that we have to the communi-
ties of which we are a part. Using similar themes, I developed teaching plans
for several seminars, which I began to offer in late 1992. As is frequently the
case, my classroom experiences helped me to further refine my ideas.

The approach to ethics that I take in the first part of this book owes much
to the guidance of Dr. McCollough and Mr. Josephson. It also benefits from
the seasoning provided by the public official students with whom I first
explored the ideas there presented. I hope that my writing will be useful to
them and to other local government officials in North Carolina as they con-
sider ethical questions in the years ahead.

With support and encouragement from the Institute’s present director,
Michael Smith, and from several of my colleagues, I next examined the con-
nections between the ethical issues that I had been exploring and several
North Carolina laws that regulate the roles that public officials play and their
conduct in those roles. It made sense to me to help local government officials
understand not only the rules that they must obey but also the philosophical
underpinnings of those rules.

The second part of the book is the result of my exploration of the connec-
tions between ethics and law. While it deals primarily with constitutional
provisions, statutes, and cases, ethical principles and concerns are never very
far beneath the surface. This is as it should be, for in the real world in which
public officials live and work, neat lines between law and ethics seldom exist.
The “legal thing” and the “right thing” are fundamentally related to each
other, as are the reality and the perception of an official’s actions.

My own reflections on the subjects treated in this volume have also been
aided considerably by the thoughtful suggestions of the persons who have
reviewed portions of the manuscript. I thank Thomas McCollough and
my Institute colleagues Stephen Allred, Frayda Bluestein, Joseph S. Ferrell,
David M. Lawrence, Richard R. McMahon, David W. Owens, John L.
Sanders, and Warren Jake Wicker for their many helpful insights, and James
B. Blackburn, III, of the North Carolina Association of County Commis-
sioners for his assistance. I also thank my editor Rebecca Johns-Danes, whose
sensitive editing has been invaluable in helping the various parts of this proj-
ect evolve into a coherent whole.
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My thanks also go to a former Institute of Government law clerk, Gerry
Leonard, Ph.D., for his excellent work on portions of the multiple office-
holding materials in the volume. His valuable contributions are noted in the
text. I am grateful as well to Grainger R. Barrett, a former Institute faculty
member and now Person County Attorney, whose unpublished article, “Mul-
tiple Ofhice Holding in North Carolina,” provided important source mate-
rial for my work on office-holding. I also thank the organizations noted in
Appendix B and their officials for permission to reproduce their codes of
ethics.

Finally, I thank my mother, Ann; my wife, Meg; and my daughters—
Rachel, Susannah, and Lucy—for putting up with me and sticking by me
during the long years of bringing this work to fruition. To all of these persons
goes much of the credit for the result. Any mistakes and omissions are of
course my responsibility.

Preserving the public’s trust and pursuing the public good are never easy,
but it is vital that we continue to do so if our democratic system is to survive
and flourish. I hope that this book will serve for many years as a useful refer-
ence for public officials concerned about the ethical and legal implications of
their actions.

A. Fleming Bell, II

Professor of Public Law and Government
Chapel Hill

Summer 1996

Xiii






Introduction

Americans treasure freedom. The right to be and to do whatever we choose is
important to us. We often see ourselves as independent individuals intent on
pursuing our own happiness in an increasingly impersonal society.

But this view of the world is incomplete. We are also persons who live
together in communities, communities with at least some shared history, tra-
ditions, and beliefs. We depend on the cooperation of others for the food we
cat, the things we learn, the jobs we hold, and the love we share—in short,
for much of what we need in our individual quests to live “a long and happy
life.”! We treasure independence and autonomy, but we also have common
needs, common desires, and common goals.

How to draw lines between our public and private worlds is an issue that
daily confronts local public officials. Most citizens recognize a need for local
governments to exist, to help order our common lives. But many citizens also
want to restrict how much power the government has over them. We know
that there must be rules, but we disagree about how much those rules should
limit individual freedom. In short, what characteristics do we want our lives
together to have? Where should individual freedom end and community
responsibility begin?

The tension between individual and community responsibility also
involves questions about the proper roles of the appointed and elected ofh-
cials whom we have entrusted to administer public affairs and about our con-
nections to them as citizens. In a democracy there is a special relationship

1. Reynolds Price, A Long and Happy Life (New York: Atheneum, 1962). I am grateful
to Thomas E. McCollough, associate professor of religion emeritus, Duke University, for
suggesting the contrast between individuals in society and persons in community. His
counsel has been invaluable in developing many of the ideas presented here.
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between the government and the governed, a relationship built on trust.
While we value freedom, we generally do not want our fellow citizens who
work for us to take personal advantage of their public positions; nor do we
wish to see favoritism shown to particular citizens at the expense of others.

The special relationship of trust between citizens and their public offi-
cials lies at the heart of most of North Carolina’s statutory and common-law
restrictions on conflicts of interest and office-holding. To fully understand
the laws governing these subjects, local officials need to have a clear under-
standing of some of the ethical issues they face in public service. By examin-
ing how ethics is applied in local government, we can clarify what we think
about government, society, and the roles of individuals and communities.

Chapters 1, 2, and 3, which constitute Part I, explore what ethics and
the public trust mean in terms of our lives in community as well as ways to
improve the ethical climate of government. Included in that discussion is a
consideration of requirements for ethics training and ethics codes for local
governments. Building on this foundation, the chapters in Part II examine
in detail North Carolina laws governing conflicts of interest and the hold-
ing of multiple or incompatible offices. This discussion is augmented by a
new Appendix A, which presents the provisions of North Carolina’s ethics
and lobbying laws for state officials that affect local governments and local
officials.

The focus throughout is on the interconnection of ethical concerns and
legal issues. By recognizing and safeguarding the special trust that they have
been given, local public officials can show their fellow citizens that North
Carolina’s motto, esse quam videri, continues to guide us “to be, rather than
to seem.”



