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T h i s memorandum w i l l d iscuss the new wor th less check law (Ch . 
615) enacted by the 1979 General Assemb ly . Some confusion appa ren t l y 
ex is ts about the effect of th is law, wh i ch th is memo hopefu l l y w i l l c l a r i f y . 

Chapter 615 creates a new G .S. 14-107.1, effect ive October 1, 1979, 
w h i c h p rov ides that if the merchant rece iv ing the check takes ce r ta in steps, 
h is case can be p roved much easier at the t r i a l . The substant ive of fense 
of w r i t i n g a wor th less check , G . S . 14-107, has not been amended and remains 
the same as it has been. In o rder to issue a w a r r a n t or summons fo r a v io la t i on 
of G . S . 14-107, the magis t ra te s t i l l must f i nd probab le cause to be l ieve : 

(1) the defendant made the check; 
(2) w i t hou t hav ing suf f ic ient funds o r c red i t w i t h the bank ; and 
(3) know ing that there are insuf f i c ien t funds or c red i t ava i l ab le . 

The new statute does not change that law. Test imony that w o u l d 
have been su f f i c ien t fo r a magist rate to f i nd p robab le cause before the 
new law has passed is s t i l l suf f ic ient to issue c r im ina l process and the 
w a r r a n t and summons forms cont inue to be p roper to use. 

As ment ioned, the new G . S . 14-107.1 p rov ides that cer ta in ev idence 
is p r ima facie p roo f of the f i r s t two elements of the cr ime of w r i t i n g a wor th less 
check . If the acceptor of the check (who may be any employee of t he s tore 
not jus t the check taker ) does the fo l l ow ing th ings he w i l l es tab l ish p r ima 
facie ev idence that the defendant was the check passer: (1) the check 
was de l i ve red in a face to face t ransact ion w i t h a person au thor ized to 
take checks; (2) the name and address of the check passer are on t he 
check; (3) the check taker ident i fes the check passer at the t ime of acceptance 
by a Nor th Caro l ina d r i v e r ' s l icense o r other se r i a l l y numbered c a r d con ta in ing 
the person 's photo and ma i l ing address; (4) the l icense or iden t i f i ca t ion 
ca rd number of the check passer appears on the check; (5) after d i s h o n o r , 
the acceptor sends the check passer a letter by cer t i f i ed mail se t t ing f o r t h 
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the c i rcumstances of d i shonor and request ing that any e r r o r in connect ion 
w i t h the t ransact ion be d isposed of in ten days; and (6) the acceptor f i l es 
an a f f idav i t w i t h a j u d i c i a l o f f ic ia l before issuance of the f i r s t c r i m i n a l 
process dec la r i ng that the other cond i t ions have been sat isf ied and that 
15 days have t r a n s p i r e d s ince he mai led the letter to the check passer 
and any e r r o r has not been remedied. The acceptor must attach to t he 
a f f idav i t a copy of the le t ter sent to the check passer , a rece ipt f rom the 
U . S . Postal Serv ice c e r t i f y i n g the ma i l i ng of the le t te r , and the check o r 
a copy of the check , i nc l ud ing the mark ing by the bank ind ica t ing w h y it 
was r e tu rned . A s im i l a r p rocedure is ou t l ined fo r cases in wh i ch the check 
is de l i ve red to the acceptor t h r o u g h the mai l . Magist rates should read subsec
t ion (c) of G . S . 14-107.1 fo r those p rov i s i ons , and should note that the check 
passer has to have" been pe rsona l l y ident i f ied in advance of the s to re ' s rece i v i ng 
the check by ma i l . 

In add i t ion , if the bank that d ishonors the check r e t u r n s it in the r e g u l a r 
course of bus iness ind ica t ing the reasons fo r d ishonor and the acceptor mai ls 
the cer t i f ied letter and f i l es the above-descr ibed a f f i dav i t , the check may 
be in t roduced as p r ima facie ev idence of d ishonor and as evidence tha t the 
check passer had no c r e d i t w i t h the bank , thus es tab l i sh ing the second element 
of the c r ime . 

Pr ima facie ev idence means that th is ev idence, w i thou t more, is su f f i c ien t 
to w i ths tand d ismissa l at the t r i a l . If the acceptor of the check fo l l ows the 
new statute, then two of the th ree elements of the c r ime can be es tab l ished 
w i t h one w i tness . Rather than sending each c l e r k who accepted a check , 
the store can send one employee to test i fy in al l i ts cases. A lso tes t imony 
f rom a bank o f f ic ia l about the d i shonor of the check wou ld not be necessary . 

Because i t w i l l make the t r i a l eas ie r , merchants may choose to fo l low 
the new statute and f i l e the a f f i dav i t when they seek issuance of c r i m i n a l 
p rocess . It is up to the merchant as to whether he w ishes to use the new 
statute. If he chooses not to f i l e the a f f i dav i t , the magis t ra te must go ahead 
and determine p robab le cause as before . However in some d i s t r i c t s , the 
D i s t r i c t A t to rney has dec ided to take a d ismissal in al l wor th less check cases 
in w h i c h the merchant has not compl ied w i t h G . S . 14-107.1. In those d i s t r i c t s , 
magis t ra tes have been in formed by the i r D is t r i c t A t to rney o r Chief D i s t r i c t 
Judge not to issue wor th less check w a r r a n t s w i thou t the accompany ing a f f i d a v i t . 
O b v i o u s l y , magis t ra tes in those d i s t r i c t s should fo l low the d i r e c t i o n f rom 

the i r j udge o r d i s t r i c t a t t o rney . 
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§ 14-107.1. Prima facie evidence" in worthless check cases.— 
(a). Unless the context otherwise requires, the following definitions 
apply in this section: 

(1) Check passer. A natural person who draws, makes, utters, 
'or issues and delivers, or causes to be delivered to another 
any check or draft on any bank or depository for the payment 
of money' or its equivalent. 

(2) Acceptor. A person, firm, corporation or any authorize'd 
employee thereof accepting a check or draft from a check passer. 

(3) Check taker. A' natural person who is an acceptor, or an 
employee or age'nt of an acceptor, of a check or draft in a 
face-to-face transaction. , 

(b) In prosecutions under G.S. 14-107 the prima facie evidence 
provisions of subsec'tions (d) and (e) apply if all the conditions of 
subdivisions (1) through (7) below are met. The prima facie evidence 
provisions of subsection (e)" apply if only conditions' (5) through (7) 
are met. The conditions are: 

(1)" The check or draft is delivered to a check taker. 
(2) The name a"nd mailing address of the check passer are written 

or printed on the check or draft. 
(3J The" check taker identifies' the check passer at the time of 

accepting the check by means of a North Ca.rol.ina driver's 
license, a special 'identification card issued pursuant to 
G.'S. '20-37.7, or other reliable serially numbered identifi
cation card containing a photograph and mailing address of 
the person in question. 

(4) The license or identification card number of the check passer 
appears on the check or draft. 

(5) A'fter dishondr of the check or draft by the bank or depository, 
the acceptor sends the check passer a letter by certified mail, 
to "the address recorded on the check, identifying the check 
or draft, setting forth the circumstances of dishonor, and 
requesting rectification of any bank error or .other error in 
connection with the transaction within 10 days., 

(6) The acceptor files the affidavit -described in subdiyisipn (7) 
with a judicial official, as defined in G.S.. 15A-101(5), 
before ,-issuance of the first process or pleading in the 
prosecution under G.S. 14-107. The affidavit must be kept 
in the case file (attached to the criminal pleading in the 
case). 

(7) The affidavit of the acceptor, sworn to before a person 
authorized to administer oaths, must: 
a. State the facts surrounding acceptance of the check or 

draft. If the conditions set forth in subdivisions 
(1) through (5) have been met, the specific facts 
demonstrating observance of those conditions must be 
stated. 

b. Indicate that at least 15 days have elapsed since^the 
mailing of the letter required under subdivision (5) 
and that the check passer has failed to rectify any 
error that may have occurred with respect to the dis
honored check or draft. 

c. Have .attached a copy of the letter sent to the check 
passer pursuant to subdivision (5). 
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d. Have attached the receipt, or a copy of it, from the ''"""N 
United States Postal Service certifying the mailing ) 
of the letter described in subdivision (5). 

e. Have attached the check or draft; or a copy thereof, 
° including any stamp, marking or attachment indicating 

the reason for dishonor, 
(c) In prosecutions under G.S. 14-1Q7, where the check or draft 

is delivered to the acceptor by mail, or delivered other ,than in per-i 
son, the prima facie evidence rule in subsections (d) and (e) shall 
apply if all the conditions below are met. The prima facie evidence , 
rule in subsection (e) shall apply if conditions (5) through (7) below 
are met. The conditions are: 

(1) The check or draft is delivered to the acceptor by United 
States mail, or by some person or instrumentality other 
than a check passer. 

(j'2) The name and mailing address of the check passer are re- ^ 
corded on the check or draft. ' 

(3) The acceptor has previously identified the check passer, 
at the time of opening the account, establishing the course 
of dealing, or initiating the lease or contract, by means 
a North Carolina driver's license, a special identification 
card issued pursuant to G.S. 20-37.7, or other reliable 
serially numbered identification card containing a photo
graph arid mailing address of the person in question, and 
obtained the signature of the person or persons who will 
be'making payments on the account, course of dealing, lease 
or contract, and such signature is retained in the account 
file. 

(4) The acceptor compares the name, address, and signature on 
the check with the name, address, and signature on file in 
the account, course of dealing, lease, or contract, and 
notes that the information rcontained on the check corres-

< ponds with the information contained in the file, and the 
signature on the check appears genuine when compared to the 
signature in the file. 

(5) After dishonor of the check or draft by the bank or depository, 
the acceptor sends the check passer a letter by certified 

1 mail to the address recorded on the check or draft 'identi
fying the check or draft, setting forth the circumstances 
of dishonor and requesting rectification of any bank error 
or other error in connection with the transaction within 
10 days. 

(6) The acceptor files the affidavits described in'subdivision 
(7) of this subsection with a judicial official, as defined 
in G.S. 15A-101(5), befor'e issuance of the first process 
or pleading in the prosecution under G.S. 14-107. The 
affidavit must be -kept in the case file (attached to the 
criminal pleading in the case). 

(7) The affidavit of the'acceptor, sworn to before a person 
authorized to administer oaths, must: 
a. State the facts surrounding acceptance of the check 

or draft. If the conditions set forth in subdivisions 
(1) through (5) have been met, the specific facts 
demonstrating observance of those conditions must be 
stated. 

D 

D 



* Y * P » 

o 

3 

b. Indicate that at least 15 days have elapsed since the 
mailing of the letter required under subdivision (5) 
and that the check passer has failed to rectify any 
error that may have occurred with respect to the dis
honored check or draft. 

c. Have attached a copy of the letter sent to the check 
passer pursuant to subdivision (5). 

d. Have attached the receipt, or a copy of it, from the 
United States Postal Service certifying the mailing of 
the letter described in subdivision (5). 

e. Have attached the check or draft or a copy thereof, 
including any stamp, marking or attachment indicating 
the reason for dishonor. 

(d) If the conditions of subsection (b) or (c) have been met, 
proof of meeting them is prima facie evidence that the person charged 
was in fact the identified check passer. 

(e) If the bank or depository dishonoring a check or draft has 
returned it in the regular course of business stamped or marked or 
with an attachment indicating the reason for dishonor ("insufficient 
funds", or "no account", "account closed" or words of like meaning), 
the check or draft and any attachment may be introduced in evidence 
and constitute prima facie evidence of the facts of dishonor if the 
conditions of subdivisions (5) through (7) of subsection (b) or sub
divisions (5) through (7) of subsection (c) have been met. The fact 
that the check or draft was returned dishonored may be received as 
evidence that the check passer had no credit with the bank or depository 
for payment of the check or draft. (1979, c. 615) 
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