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THE CLEARINGHOUSE
Cities Meet the Drousht

The water drought that struck North

Carolina this summer spread and

spread throughout September and

early October as the supplies in many
cities dropped lower and lower. Of

the larger cities Burlington and Ra-

leigh faced the gravest emergency,

Asheville waa getting into trouble,

and many others such as Henderson,

Oxford, and Sanford faced critical pe-

riods. Among the steps taken to con-

serve water until the emergency

passed were these:

1. Ordinances strictly limiting the

purposes for which water could be

uised. Among the purposes commonly

forbidden are watering the lawn, car-

w-ashing, street cleaning. Some cities

have cut off or reduced supplies to

large industrial users. Among the

devices introduced in Raleigh's inten-

sive campaign which cut water con-

sumption in half were a ban on the

future installation of air conditioning

units which did not recirculate water

used and an emergency ordinance

which required all users to reduce

their water consumption in October

to % that in October, 1950. Violators

will have to pay a penalty equal to

500% of the cost of the excess water

used.

2. Publicity campaigns aimed at

reducing unnecessary water consump-

tion. Newspaper articles, radio an-

nouncements, the cooperation of ho-

tels, restaurants, and other larger

users of water have been employed in

discouraging the use of water, and

many tips on ways in which water can

be saved—such as bathing less fre-

quently and shaving but once every

two days—have been effective.

3. Securing emergency soui'ces of

water.Henderson, Oxford, and Ra-

leigh have all tapped new sources of

water for emergency purposes.

And even in cities where the supply

has been ample, the current water

shortage has caused a re-examina-

tion of existing supplies to insure

that future shortages can be met.

Where shortages have been encount-

ered, the cities have been put on no-

tice and efforts to obtain more ade-

quate sources of water should be

made.

Radar Nabs Speeders

Some North Carolina police depart-

ments are calling on modern science

to help them control speeding on

streets and highways. The device,

christened the "whammy" by Greens-

boro policemen, is a radar speed

meter which can accurately detei'mine

the speed of cars passing within 150

feet. In use it is mounted on a patrol

car or on a porch and the speed of

passing vehicles is recorded. When a

speeder is detected, his license num-
ber is |sent by radio to a patrol car

which hands out the speeding cita-

tion.

Winston-Salem has been using the

meter for about a year but it has not

been bringing motorists into court

on the radar evidence alone. Violators

detected by the machine are mailed

cards telling them of the speed viola-

tion and asking co-operation in traf-

fic safety by driving slower. Greens-

boro began using the meter in Sep-

tember and brought 19 motorists into

court the first day. The Mecklenburg
County police department is purchas-

ing a unit for testing purposes. Other

cities and the State Highway Patrol

have indicated interest in the meters

but are hesitating to purchase one or

many until the courts have indicated

whether they will accept the meter

readings as evidence in court. In the

meantime law enforcement officials

are pointing to the strong psychologi-

cal effect the radar control system

can have on speeders even though the

violators are not brought into court.

Grade Crossing Survey

Grade crossings on the State's sec-

ondary rural roads have recently

been classified as to their potential

danger to motor vehicle traffic. The

survey has been conducted by the

Division of Statistics and Planning,

State Highway and Public Works
Commission, and covered the 2,024

places where railroad tracks cross

secondary rural roads at grade.

The survey became necessary be-

cause of the increased paving of sec-

ondary rural roads and the attend-

ant increase in traffic and speeds on

those roads.

The survey can be used by the

Highway Commission in their at-

tempts to cut down the accident po-

tential at the most dangerous cross-

ings.

Street Mileage
At the time of the meetings of the

State IWunicipal Road Commission,

appointed in 1949 to study the prob-

lem of state aid to streets, no one in

North Carolina knew the precise

mileage of streets in the State.

Guesses ranged from 6,500 to 7,500.

All guesses, it turns out, were too

low.

There are more than 8,000 miles of

streets in the State, according to a

study recently made by the Division

of Statistics and Planning of the

State Highway and Public Works
Commission. The study was made on

the basis of the reports of surveyed

mileage by the cities and towns apply-

ing for Powell Bill aid.

In the 386 active cities and towns,

there are 7,507 miles of streets. In the

189 small towns that have no offi-

cials and carry on no governmental
activities, there are an estimated 516

miles. The total is therefore about

8,023 miles.

Of the 8,023 total miles, 2,361, or

29 per cent, are the responsibility of

the State, being either on the State

Highway System or the County Road
System; 5,662 are the sole responsi-

bility of the cities and towns.

Of the 8,023 total miles, 4,349 are

paved; thus 54 per cent of the total

mileage is paved. Of the remainder,

1,974 are soil surfaced, 1,489 are un-

rurfaced, and 211 are less than 16

feet wide.

Salute!

This month Popular Government
salutes

City Managers R. W. Flack of Dur-
hani and J. L. Womack of Reidsville

who were awarded certificates at

the recent International City Man-
agers Association Convention for hav-
ing completed 25 years of managerial
service. Only 50 men in the country

have received this honor.

. . . and Kelly G. Vester, Sr..

Sanitarian of the Rocky Blount

Health Department, who was pre-

sented the Reynolds Award for dis-

tinguished service and outstanding

achievements in the field of public

health at the annual meeting of the

N. C. Public Health Association in

Winston-Salem on September 14. The
Rocky Mount city council recognized

this honor and Mr. Vester's years ef

service to the city in a special resolu-

tion on September 20.
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Cost-of-LivIng Raises

The 15 point increase in the Bureau

of Labor Statistics' average Consum-

ers Price Index in the first year after

the beginning of the Korean War is

statistical evidence of the hard fact

that has thinned many a public em-

ployee's pocketbook and proved a real

problem for the General Assembly,

and city and county governing boards.

Neither governing bodies nor em-

ployees have been able to ignore the

rising cost of living. The 1951 Gen-

eral Assembly noted the problem and

passed a total of 135 local acts con-

cerning salaries of county employees

and 5 changing the salaries of city

officials. They also granted some
20,378 State employees a $lo-a-month

pay raise effective July 1st.

Many cities and counties have also

granted salary increases. The amount
and the effective date of the increases

have varied widely. The increases ap-

pear to range from 3 to 20 per cent

with the greatest number of increases

being 10 per cent. The method or

formula used to distribute the in-

creases has also varied. The follow-

ing are five of the methods used to

calculate the increases. A few of the

cities and counties granting each type

of increase during the past year are

indicated.

BONUS. Wilmington and several

other towns that were rapidly losing

employees granted retroactive month-

ly bonuses. In Wilmington a $5 bonus

'retroactive to July 1, 1950 was voted

all employees in December, 1950. In

most instances the bonus was a stop

gap emergency measure to grant tem-

porary relief without jeopardizing the

budget by granting permanent salary

increases.

UNIFORM MONTHLY RAISE.
Among the cities and counties grant-

ing uniform monthly raises to perman-
ent employees are: Burlington which
granted a $15 monthly raise effective

January 1, the City of Hertford which
granted a $10 monthly raise effective

July 1, and Wilmington and New Han-
over County which granted $10 raises

March 1.

UNIFORM PERCENTAGE IN-
CREASE. Both Alamance County and
Kinston granted 5 per cent salary in-

creases October 1, 1950. Edenton
granted a similar increase in July of

this year. In March, Greenville and
Jacksonville gave 10 per cent raises.

Ten per cent increases were also

granted by Winston-Salem in May and

Dunn and Lenoir in July. Greensboro

raised their salary schedule two steps

to give their employees 10 per cent

more. In March, Onslow County gave

their employees a 15 percent raise.

SLIDING PERCENTAGE IN-
CREASE. Several governing bodies

believed that the increase m the cost

of living created a greater burden up-

on their lower paid employees and
granted larger percentage increases

to these workers. Durham granted a

10 per cent increase to all employees

receiving less than $4,000 a year, 7

per cent to employees recei^-ing from

$4,000 to $5,000 and 5 per cent to em-

ployees making over |5,000 a year.

Statesville granted 5 per cent in-

creases to employees making loss than

$2,SS0 a year and 3 per cent to em-
ployees recei\ang over tht figure.

Guilford County granted 10 per cent

increase to all employees making less

than $2,400 a year and $20 a month to

all other employees. All of the in-

creases in Durham, Statesville, and
Guilford County were effective July

1, 1951.

RAISE PLUS PERCENTAGE IN-
CREASE. Charlotte's formula for

distributing the salary increases was
also designed to give lower paid work-
ers the largest increases. The method
used is actually in part a combination

of the monthly raise plus the uniform
percentage increase. All full-time em-
ployees receiving less than $200 a

month rceived a raise of $10 a month
plus 15 per cent after the addition of

the $10 raise. Charlotte employees

earning more than $200 and less than

$400 a month received a 15 per cent

increase. Employees making more
than $400 a month were granted a 5

per cent increase.

With the cost-of-living index con-

tinuing to edge upward and with in-

creased income tax deductions effec-

tive November 1st, employees may
find that neither the "take home pay"
nor the purchasing power of these in-

creases are as large as the figures at

first indicated.

New City Ordinances

Among the new ordinances receiv-

ed by the Institute of Government

from North Carolina cities and towns

are the following:

Greensboro. Regulating the opera-

tion of concessions, theatrical and

vaudeville performances, public lec-

tures and music concerts in the sta-

dium, and prohibiting the use of the

stadium for circuses, dog and pony

shows and carnivals without a permit

therefor.

. . . Amending the taxicab ordi-

nance to increase boundary zones, in-

crease passenger rates, provide for

amount charged for additional pas-

sengers, trunks and baggage carried

inside and outside the cab and for

the amount to be charged for stops

made at the request of the passenger.

Winston-Salam. Attending the city

ordinances regulating the keeping of

animals within the city boundaries

to limit rabbit-raisers within the city

to no more than six rabbits and to re-

quire all hutches to be more than 100

feet from a neighbor's home, and to

relax restrictions on the raising of

chickens so that chickens and other

fowls may be raised within the city

provided the enclosures are maintain-

ed in a sanitary manner and are at

least 15 feet from neighbors' homes.

Fayetteville. Prohibiting peddling

and solicitation of sales at home and
on the streets and sidewalks. This

ordinance is based on the ordinance

of Alexandria, Louisiana, which was
upheld by the U. S. Supreme Court

this summer in the case of Breard v.

Alc.vandria, 95 Law Ed. Advance
Opinions 838. The right of North
Carolina towns to enact such an ordi-

nance has been upheld by ruling of

the Attorney General which will be

published in Popular Government
next month. The Fayetteville ordi-

nance is similar to the Alexandria

measure in prohibiting solicitation

and peddling in private homes with-

out having been requested by the

owner, but it does make the prohibi-

tion void if the solicitor or peddler

registers with the chief of police, se-

cures a certificate giving detailed

information as to his occupation, and

shows the certificate to the occupants

of private residences before attempt-

ing to make a sale. The ordinance also

prohibits soliciting subscriptions to

periodicals and for the sale of goods

on the streets of the ci'ty. The provi-

sions of the ordinance do not apply to

the sale of milk, vegetable, fruit, poul-

try, eggs, farm products, newspapers,

or to solicitation by religious, chari-

table or benevolent organizations.

li Jj y-i'i^ -^.i n )U* H Iv v
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Approximately 5,200 persons from
182 North Carolina cities, counties,

and other governmental agencies

have been covered by Social Security

since the 1951 General Assembly

passed the necessary enabling legis-

lation, according to a report from
Nathan H. Yelton, Executive Secre-

tary of the Teachers' and State Em-
ployees' Retirement System and the

state agent dealing with the Federal

Social Security Board. The total in-

cludes 97 cities and towns, 39 coun-

ties, 20 ABC boards, 8 boards of

health, 8 public libraries, 6 school

administrative units, and 4 housing

authorities.

The number of employees covered

does not include members of existing

retirement systems who are excluded

under the terms of the Federal Social

Security Act. Thus counties and cities

who are participating in the North
Carolina Local Governmental Em-
ployees' Retirement System are not

eligible to bring their employees

under the Old Age and Survivors In-

surance Program.

Governmental units which have not

as yet come into the program may do

so at the beginning of any calendar

quarter or thoy may make the cover-

Report on Social Security
age retroactive to January 1, 1951.

Before participation begins the unit

must sign an agreement with the

state agent, the official liaison officer

between the federal board and the in-

dividual governmental units since the

federal board will not deal directly

with local political subdivisions (See

Ch. 562, 1951 Session Laws). Copies

of the agreement and other informa-

tion can be secured by interested

governmental units by writing Nath-

an H. Yelton, Director, North Caro-

lina. Public Employees' Social Secur-

ity Agency, P. O. Box 2629, Raleigh,

N. C.

The following North Carolina gov-

ernmental units have been covered

to this time.

CITIES AND TOWNS—
Ahoskie, Apex, Asheville, Aurora,

Ayden, Belhaven, Benson, Bethel,

Biltmore Forest, Black Mountain,

Brevard, Burlington, Canton, Caro-

lina Beach, Chadbourn, Chapel Hill,

Cherryville, Clayton, Clyde, Columbia,

Dunn, Edenton, Elkin, Enfield, Fair-

mont, Franklin.

Burlinston Personnel Manual
As a follow-up to their recent job

classification and wage survey (See

Popular Government, June 1951, p.

12) , Burlington has distributed an 11-

page Personnel Manual to all of their

employees. E. C. Brandon, Jr., Bur-

hngton city manager, writes in the

introduction that the Personnel Man-
ual was prepared (1) to bring to-

gether in convenient form the policies,

procedures and pay rates which are

designed to staff the municipal or-

ganization with capable, loyal and
satisfied employees, and (2) to clari-

fy the organization for everyone in-

terested and concerned.

In addition to containing a copy of

the new pay plan which became ef-

fective July 1, 1951, the manual con-

tains an organization chart, and a

detailed (Statement of municipal policy

on such subjects as hours of work,

overtime compensation, holidays,

vacation, sick leave, military leave,

hospital insurance, social security,

and resignation notice.

Of special interest is the provision

that each full-time weekly paid or

hourly rate employee will be entitled

to vacation or sick leave at the rate

of one working day for each month
employed by the city. All unused time

during the year is deemed sick leave

and accumulates until used. Also of

interest is the sick leave provision

for monthly employees. Employees

with less than 10 years of serv-

ice are allowed 12 days sick leave a

year; employees of more than 10 but

kss than 20 are allowed 18 days a

year; employees of more than 20

years but less than 30 are allowed 21

days a year ; and employees of more

than 30 years of service are allowed

22% days of sick leave a year. All

present employees were granted a

sick leave credit for previous years

of service according to this graduated

scale. The actual amount of sick leave

taken in previous year was then sub-

tracted from the credit granted each

employee to determine his present

sick leave balance.

NEWS LETTER—
The North Carolina News Let-

ter, published fifteen times a

year by the Institute for Re-

search in Social Sciences, will

be sent to any of our readers on

request. A request to be added to

the News Letter mailing list

should be addressed to the Uni-

versity of North Carolina News
Letter, Chapel Hill, North Caro-

lina.

Garner, Gibsonville, Graham, Gran-
ite Falls, Hamlet, Hazehvood, Hen-
derson, Highlands, High Point, Hot
Springs, Jacksonville, Jamestown,
Kings Mountain, Kure Beach, La
Grange, Lake Lure, Laurinburg,
Leaksvillc, Lenoir, Liberty, Littleton,

Louisburg, Lowell, Maiden, Manteo,
Marshville, Mebane, Mocksville,

IMooresville, Mount Airy, Mount
Holly, Mount Olive.

Nashville, North Wilkesboro, Pem-
broke, Pittsboro, Plymouth, Randle-
man, Reidsville, Roanoke Rapids,

Robbins, Robersonville, Rockingham,
Roxboro, Rutherfordton, Saluda, San-
ford, Scotland Neck, Siler City,

Smithfield, Southern Pines, Spin-

dale, Spruce Pine, St. Pauls, Stanley,

Star, Statesville, Tarboro, Thomas-
ville, Tryon, Troy.

Vass, Wake Forest, Waxhaw,
Waynesville, Weaverville, Whiteville,

Williamston, Winterville, Wrights-
ville Beach, Zebulon.

COUNTIES—
Ashe, Beaufort, Bertie, Bladen,

Burke, Camden, Chatham, Chowan,
Clay, Cleveland, Columbus, Duplin,

Graham, Granville, Greene, Halifax,

Haywood, Hertford, Hoke, Iredell,

Jackson, Johnston, Lenoir, Macon,
Madison, Montgomery, Moore.

Orange, Rutherford, Sampson,
Scotland, Stanly, Transylvania, Tyr-
rell, Vance, Warren, Watauga,
Wayne, Yancey.

ABC BOARDS—
City boards: Asheville, Louisburg.

County boards: Beaufort, Bertie,

Carteret, Catawba, Chowan, Cumber-
land, Dare, Edgecombe, Greene, Hali-

fax, Lenoir, Moore, Nash, Pasquo-
tank, Tyrrell, Vance, Warren, Wash-
ington.

BOARDS OF HEALTH—
Alamance, Bladen, Cherokee-Clay-

Graham, Columbus, Hertford-Gates,

Sampson, Vance, Warren.

HOUSING AUTHORITIES—
Citiee: Charlotte, Durham, and

Fayetteville.

Eastern Carolina Regional Hous-
ing Authority.

PUBLIC LIBRARIES—
Cities: Canton, Enfield, and Scot-

land Neck.

Counties: Anson, Bertie-Martin-

Hyde, Halifax, Pasquotank, Sampson.

PUBLIC SOHOOI^
Cities: Durham, Fayetteville,

Mooresville, Raleigh, and Winston-

Salem.

Counties: Forsyth,
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Notes From North Carolina Cities

City Managers: Oliver 0. Manning

began his duties as city manager of

Dunn on September 1. One of his

first steps was to prepare a list of

goals and objectives for the town to

ati.ain and to issue to all business

firms a printed booI-;let entitled "Our

Town" which reviews some of the

problems facing the town and how
the business firms can help in their

solution . . . Herman Dickerson has

become city manager in Laurinburg,

the first since that city formally

adopted the city manager form of

government . . . The editor of the

News-Reporter in Whiteville declared

in a recent evaluation of town govern-

ment that "the council-manager form

of government has paid its own way
many times over in actual savings of

dollars and cents and equally as many
times in services rendered."

Fire Prevention. New volunteer

fire departments have been formed in

Hudson and Maysville. Hudson is

using a fire truck belonging to a

local textile firm and has just finish-

ed installing a §90,000 water system

financed by a bond issue. Maysville

has no water system but the town has

purchased a fire truck and is now
building a combination town hall and

fire department in which to house it.

Public Buildings. "Open House"

was held in Charlotte on October 3

for council inspection of the new
8200,000 jail. Not only is the jail a

completely modern detention building

with 139 cells but also it contains a

comfortable assembly and recreation

room for the city policemen which is

the pride of Chief Frank Littlejohn

The city council has also approved

the plans for the new auditorium-coli-

seum . . . The Winston-Salem ABC
board was able to buy office and
v.'arehouse space within two blocks

of the city hall. When remodeled the

buildings will make ideal headquar-

ters for the board . . . Ahoskie is tak-

ing steps to build or buy new quar-

ters for the town jail . . .

Sewage Disposal. The Durham city

council, harassed by damage suits

from landowners on property adjoin-

ing one of its sewage disposal plants,

has decided to acquire by condemna-

tion a mile-wide corridor of land on

each side of the sewer pipeline run-

ning 6.3 miles along Ellerbe Creek

to the Neuse River from the plant. A
total of 21 suits have been brought

against the city on account of odors

and overflow waste from the plant,

and one of the suits has ah-eady been

decided in favor of the plaintiff. A
referee is hearing the evidence in 19

of the suits. The council hopes that it

can avoid further litigation through

acquisition of the land.

Parking. Roxboro opened a new
city parking lot (80-car capacity)

last month on land leased to the city

without charge . . . the Raleigh city

council has voted unanimously to

establish a city parking authority

under the provisions of Chapter 779

of the 1951 Session Laws . . . Wil-

mington's parking authority, created

in July under the same statutory

authority, was dissolved in Septem-
ber and the city council has agreed

to set up a new authority. The mayor
asked each councilman to submit the

names of "five outstanding business-

men" to form the basis for the ap-

pointment of new members.
Zoning. The Raleigh zoning ordi-

nance has been extended to apply for

one mile beyond the city limits on all

sides under the authority of Ch. 540

of the 1949 Session Laws. The land

affected has been designated as an
industrial area . . . and the Raleigh

planning commission has decided to

recommend that the city council estab-

lish a new type of zoning district

known as an "office and institution

district." The new type district is

designed to meet the problem of

handling doctors' offices and similar

offices which want to open in resi-

dential districts.

Planning. Hickory and Newton have
pooled their resources to hire a city

planner and traffic specialist who will

work for both cities. Charles H. Davis,

who has been employed by a municipal

consultant firm on traffic and plan-

ning problems, has accepted the job

(Continued on page 9)

Are leasing cars. Some cities and

other governmental units are leasing

vehicles needed for public business

rather than purchasing them. The In-

ternational City Managers' Associa-

tion reports that Alexandria, Vir-

ginia is the most recent city to adopt

the rental method. The city drew

specifications for sealed bids on 30

cars, and the lowest bidder was
awarded the contract to supply the

cars on a fixed rental fee basis. In

addition to the rent the city must pay
for gasoline, oil, and liability and

property damage insurance. Under
the agreement the 14 vehicles for the

police department will be replaced

at the end of 12 months since the de-

partment runs up about 3-5,000 miles

a year on each vehicle used in pa-

trolling.

A different basis of negotiation

was worked out by Charleston Coun-
ty, South Carolina in renting 14 po-

Cities in Other States

lice cars equipped with three-way ra-

dio in 1950. The successful bidder

agreed to provide all maintenance,

repair and lubrication at a price of

2% cents per mile with the agree-

ment subject to renegotiation de-

pending upon the rise or fall of

the Bureau of Labor Statistics'

Automotive Equipment Price Index.

Each car is to be replaced by a new
one after it has traveled 30,000 miles

or has been in service one year, •which-

ever condition arises first, but the

county guaranteed payment for each

car for a minimum of 30,000 miles

per year, payable monthly on the

basis of the actual miles traveled.

The county pays for gasoline, oil, in-

stallation of special equipment, and

insurance.

Are renting curb space to motor-

ists. Milwaukee, Wisconsin has

found a new source of revenue in the

renting of curb space to motorists

who are unable to locate a garage in

which to park their cars overnight.

The city issues a monthly permit for

a $4 fee to any motorist who does not

have a readily available parking lot

or garage within two blocks of his

residence. A total $330,000 was real-

ized by the city in the first 15 months
of operation and is being used for the

purchase and development of off-

street parking lots.

Are advertising on parking meters.

Permission to place advertising

plates on parking meter standards is

being sold by Newport, Kentucky at

a price of one dollar per month per

meter with a guaranteed minimum of

$400 per month. Peoria, Illinois also

sells this privilege. On the other hand

Minot and Grand Forks, North Da-

kota have recently followed more con-

ventional practice in refusing to

allow such advertising.

St <^n'4^'^> >' r r )' V
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City—Collected Fines Go To Schools
A long-standing question reap-

peared in the Attorney-General's rul-

ings again this summer, a question

that is frequently asked.

May fines imposed for the violation

cf municipal ordinances be deposited

in the town general fund?

The answer is clearly NO. Article

IX, Section 5, of the Constitution re-

quires that "the clear proceeds of all

penalties and forfeitures and of all

fines collected in the several counties

for any breach of the penal or mili-

tary laws of the state . . . shall be-

long to and remain in the several

counties and shall be faithfully ap-

propriated for establishing and main-

taining free public schools in the sev-

eral counties in this state."

This section of the Constitution re-

ceived careful interpretation in the

case of Board of Education v. Hen-

derson, 126 N.C. 689, where the coun-

ty board of education sued the town

for fines and forfeitures collected and

not turned over to the board. The

town answered that an act of the

legislature directed that fines and

penalties shall be paid into the treas-

uries of towns for municipal purposes

and prohibited any action to collect

fines from the towns (Ch. 128, Public

Laws of 1899). This act the court held

to be unconstitutional. The opinion

pointed out that the General Assem-

bly has made the violation of town

ordinances a misdemeanor punishable

by a fine of not more than $50 or im-

prisonment for not more than 30

days, that such violations are there-

fore violations of the criminal laws of

the state, and that all fines imposed

for violations of the criminal laws of

the state must be turned over to the

county schools in accordance with the

constitutional provisions.

On the other hand the court upheld

the right of the town to deposit in its

treasury the proceeds of penalties im-

posed for the violation of toivn ordi-

nances which the town may sue for

in a civil action.

This decision has been affirmed

many times since 1900. See Directors

v.AsheL'illc, 128 N.C. 251; School Di-

rectors V. Ashei'ille, 137 N.C. 507;

State V. Maultsbu, 139 N.C. 585. The

court has further interpreted the sec-

tion by holding that the county school

agencies are barred by the two-year

statute of limitation from collecting

fines not already turned over to the

agencies. Board of Education v.

Greenville, 128 N.C. 4; by holding

that "clear proceeds" means the

total sum of the fine less only the

sheriff'is fees for collection when the

fine and costs are collected in full,

State v. Maultsby, 139 N.C. 583; and

by holding that the court clerk may
not deduct his commission from the

fines. Board of Education v. High

Point, 213 N.C. 636.

Since the mayor is constituted an

(Continued on page 7)

The 1950 Census Writes New Law
When the final 1950 census figures

were issued, they created law in every

state in the union. State legislatures

often use the device of limiting the

application of particular laws to

cities, counties, or other governmental

units falling within a particular

population classification. The practice

has utility, for though every city and

town in North Carolina may be incor-

porated, everyone will agree that the

powers suitable for the town of 1,000

will not begin to answer the needs of

the cities having over 100,000, or

even 10,000 inhabitants.

Because the North Carolina legis-

lative process still leans heavily on

public-local and special legislation,

the population classification of laws

pertaining to local governmental

units has not been used as frequent-

ly as in those states restricted solely

to general legislation. There are,

however, some laws applying only to

cities and towns with a given poula-

tion, and some of these laws should

be reviewed now that the 1950 census

figures have been made final. In ap-

plying these statutes, the individual

city or town should make sure that

there is no conflicting special act on

the subject.

Cities 1,000 to 5,000

—

A total of 26 North Carolina towns

reached and passed a population of

1,000 in 1950. These are Apex, Biscoe,

Boiling Springs, Burnsville, Carolina

Beach, Coats, Draper, Elon College,

Fair Bluff Garner, Gaston, Holly

Ridge, Hope Mills, Jacksonville, Lil-

lington, McAdenville, Mars Hill,

Mount Gilead, Pembroke, Pilot Moun-
tain, Pinetops, Pittsboro, Robbins,

Rosetoro, Rowland, and Weaverville.

As a result these towns now:

1. Are subject to the state building

inspection and safety laws (G.S. 160-

115 to 160-154).

2. Must appoint a chief of the fire

department to enforce the building

laws and the building code of the N.

C. Building Code Council (160-117

to 160-123: 143-138). These provisions

do not require that a fire department

be established, although all but five

of the 26 towns have presently exist-

ing fire departments.

3. May hold elections to determine

whether or not wine and beer may be

sold in the town.

4. May establish a municipal re-

corder's court (G.S. 7-185; 7-212).

5. May join with the county in

forming a municipal-county recorder's

court if the town is a county seat and

has a population of over 2,000 (G.S.

7-240).

Cities Over 5,000

—

A total of 10 North Carolina towns

reached and passed a population of

5,000 in 1950, wdiile two more dropped

below that figure. Those passing 5,000

are Albemarle, Belmont, Chapel Hill,

Graham, Lincolnton, Morehead City,

Oxford, Sanford, Smithfield, and

Waynesville. Those dropping below

5,000 are Canton and Forest City.

Those towns having a population of

5,000 or more:

1. Blay establish a domestic rela-

tions court, either alone or in con-

junction with the county (G.S. 7-101

as amended by Ch. 1111, 1951 Ses-

sion Laws).

2. May establish a housing auihor-

ity (G.S. Ch. 157; G.S. 157-3).

3. May establish a city juvenile

court (GS. 110-44).

4. May provide for the repair or

demolition of buildings unfit for hu-

man occupancy under the procedure

set forth in G.S. Ch. 160, Art. 15 (G.S-

160-183).

Cities Over 25,000

—

There are 10 North Carolina cities

having a population of more than

25,000 which may now establish

urban redevelopment commissions

under the authority of Ch. 779, 1951

Session Laws. They are AsheviUe,

Charlotte, Durham, Fayetteville,

Greensboro, High Point, Raleigh,

Rocky Mount, Wilmington, and Win-

ston-Salem.
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Controlling Charity Hospitalization Expenditures
In recent years most counties have

experienced an increase in their ex-

penditures for "charity hospitaliza-

tion," a term used to cover the pay-

ments of the hospital bills of indigent

patients. Part of the increase is of

course due to the fact that hospitals

must charge more today than they

did five years ago. But in addition

some counties feel that tlie number of

people requesting hospitalization on

tlie grounds of indigency and the av-

erage length of the hospital stay of

indigent people is increasing at such

a rate as to indicate the need for

tighter control over the entire charity

hospitalization program. Because of

of this feeling, the story of what two

counties are doing to control the pro-

gram is of state-wide interest.

Durham County

For twelve years, since August,

1939, the charity hospitalization pro-

gram of Durham County has been

conducted by the Department of Hos-

pitalization under the direction of

Mr. Thomas Pendergrass. The depart-

ment works in the following manner:
When a person requiring imme-

diate hospitalization arrives at one of

the county's three hospitals and that

person or the relative or friend ac-

companying him or her states that

neither the patient nor anyone in the

family is able to pay the bill, the

admitting officer takes two steps

:

(1) he advises the relative or friend

to have some member of the family

report to the Department of Hospital-

ization immediately; \2) he reports

the admittance of the patient to the

department the following morning.

When a person examined at a clinic

or by a private doctor is found to need

hospitalization and that person states

that he or she is unable to pay the

hospital bill, the clinic personnel or

the doctor advises the person to re-

port to the Department of Hospital-

ization to make arrangements for

admittance to the hospital.

When a person comes to the de-

partment on behalf of a relative or to

make arrangements for his or her

own hospitalization, that person is

questioned concerning the income in

the family. If the department head
determines that the family can pay
the bill, the person is so advised and
told to make arrangements with the

hospital to pay the bill. If the depart-

ment head determines that the family

can pay the bill in installments, the

person is asked to sign an agreement

to pay so much a week until the coun-

ty is reimbursed for the cost of the

bill; the county pays the bill when

the patient is discharged and is reim-

bursed in installments. If the depart-

ment head determines that the fam-

ily can not pay the bill, either now or

later, the county pays the bill and

seeks no reimbursement. In case the

county is to pay the bill, whether or

not it is to be reimbursed later, the

hospital is so advised and requested

to send the bill to the county for pay-

ment.

The Department of Hospitalization

itself makes the determination of

ability to pay. The cases are not ref-

erred to the Welfare Department at

all. In several instances, persons

drawing old age assistance, aid to de-

pendent children, or aid to the to-

tally and permanently disabled have

been required to pay the hospital bill

if the total family income is sufficient

to do so. In other cases such persons

have been asked to agree to reimburse

the county for payment of the bill if

family income is sufficient. These

cases usually arise where there is

other income in addition to the wel-

fare payments.

When reporting the admittance

of a patient, the hospitals also report

the expected length of stay. Moreover,

in addition to reporting new admit-

tances the hospitals report the dis-

charges each day. With this informa-

tion, the department knows precisely

who are in the three hospitals each

day and the expected date that each

will be discharged. As the time of ex-

pected discharge of each patient

draws near, the department checks

with the hospital to see if the patient

will be discharged on time. By keep-

ing up with things in this manner,

the department has cut down the av-

erage length of stay. In the absence

of such follow-ups, the department

feels certain that some patients would
prolong their stay unnecessarily.

Moreover, in the case of persons who
must go to the hospital on a non-

emergency basis, the department will

refuse to approve their admittance

unless the hospital and the operating

doctor are ready to take care of the

patient immediately; this prevents

patients from going to the hospital

several days ahead of the time of op-

eration at the county's expense when
there is no reason for it.

Every so often a non-resident is

admitted to one of the hospitals on

an emergency basis. The aepartment

discovers this fact in its investiga-

tions and notifies the patient's home
county that it expects reimbursement

for the cost of the hospital bill.

A comparison of the work of the

Department of Hospitalization in

1940-41, the first full year of opera-

tion, with the work of 1950-51 is re-

vealing. In 1940 Durham County had

about 80,000 people; in 1950 it had

101,639, an increase of over 259o. In

1940-41 the county paid the hospital

bills of 2,495 people including indi-

gent persons and persons who later

repaid the county for some or all of

the cost of their bills; in 1950-51 the

county paid the bills of only 1,852

people. In 1940-41 the county paid

about $69,000 to the hospitals under

the program, whereas in 1950-51 it

paid about $162,00; the sole reason

for the increase in payments was due

to the fact that the cost of hospital

care rose from $2.30 and $2.70 a day
in 1940-41, depending on the hospital,

to between $9.18 and $13.37 a day in

1950-51. In 1940-41 the department

collected about $5,200 from people

able to pay their bills in installments,

or SSc of its total outlay to the sev-

eral hospitals; in 1950-51 it collected

about $17,000 or 11% of its total out-

lay, and in addition collected about

$700 from other counties whose resi-

dents were admitted to Durham hos-

pitals on an indigency basis. In 1950-

51, while the bills of 1,852 patients

were being paid by the county, the

county had 950 people paying their

bills in periodic installments and 620

completed the payment of their bills

on this basis during the year. More-
over, 186 people who applied for char-

ity hospitalization were turned down
on the basis that they were capable

of paying their bills. One other fact

is significant: the average length of

stay of charity patients at the begin-

ning of the program in 1939 was 12%
days; the average length of stay in

1951 was slightly more than 7 days.

Two persons make up the personnel

of the Durham Department of Hos-
pitalization: Mr. Thomas Pender-

grass and his secretary. In the 12

years of operation, 19,009 patients

have participated in the program,

about 60% being colored and 40%
white. The department collected

$121,269.36 through June 30, 1951,

from persons able to pay their bills in

small installments although unable to

pay it upon discharge from the hos-

pital.

Mr. Pendergrass believes that the

I'l^iu^vf^'M^y'V'^'
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plan has been very successful. In

addition to the money collected,

money has been saved by accepting

into the program only those people in

need of financial aid, and money has

been saved by cutting down the aver-

age length of stay. Moreover, he

states, the hospiUils are pleased over

the working of the plan. His advice to

those counties interested in the plan

is to get as many people to come to the

office before they are hospitalized,

for such persons more readily agree

to pay back their bills in installments

than do those who have already been

taken care of following admission to

a hospital on an emergency basis.

Wake County

During 1950-51 Wake County was
faced with ever-increasing costs in

its charity hospitalization program.

Final expenditures for the year ex-

ceeded $60,000, more than 50% in

excess of the $40,000 budget. At-

tempts to control the program, first

under the Welfare Department and

then under a full-time officer, had not

been successful. The result was the

establishment of the Department of

Negro Hospitalization, under Mr.

James R. Sloo, the Veterans Service

Officer. The operation of the Durham
County department was studied and

many of the procedures of the lat-

ter were adopted. Wake, however, de-

cided to limit the operation of the de-

partment to its Negro citizens.

The hospitals of Wake County re-

quire patients on admission to pay

the estimated amount of their hos-

pital bill. A person not immediately

in need of hospitalization is refused

admittance unless he or she can make
this payment, and in the cases of

colored persons applying to St. Agnes

Hospital, they are advised to go to

the Department of Negro Hospital-

ization to make necessary arrange-

ments. Emergency cases are admitted

immediately, however, and the pa-

tient is advised to have a relative

make an immediate call on the de-

partment. Persons anticipating the

need for hospitalization are advised

to go to the department ahead of

time to make necessary arrange-

ments.

Persons applying to the depart-

ment for hospitalization are inter-

viewed. If they are are on the welfare

rolls and drawing some kind of relief,

they are immediately classified as

charity patients and are not asked to

pay anything toward their hospital

bill. On the other hand, if they are

not on the welfare rolls they are ask-

ed about their financial status. If it

appears that they are unable to pay
their hospital bill, they are referred

to the Welfare Department for cer-

tification. If it appears that they can

repay their bill in small installments,

suitable arrangements are made for

such repayment to the county. If it

appears that they are not in finan-

cial difficulty at all, they are refused

help and the hospital is so notified.

The hospital is notified by the depart-

ment that the county will pay the

bills of each charity case and each

case which has agreed to repay the

county.

The director of the department

goes to the hospital every morning.

Ke is given a roster of all persons in

the hospital for whose bill the county

has assumed responsibility and in

addition is given a statement con-

cerning each person admitted, the

latter containing the estimated

length of stay of the patient. During

the visit, he checks on those patients

due to be discharged shortly in

order to make certain that they do

not stay longer than necessary. Upon
returning to his office, he checks the

names of persons newly admitted to

see if they are on the welfare rolls

or if they have made prior arrange-

ments for the hospitalization. If they

fall into neither category, the patient

is notified to have a relative report

to the department to make arrange-

ments for the bill. If no one appears,

a letter is written requesting their

appearance at the department. This

procedure has resulted in reaching

practically all persons not on the wel-

fare rolls.

In addition to the current proce-

dure, the department was given the

records of all patients admitted to

the hospital during the past two years

who were not on the welfare rolls.

These people, 300 of them, were writ-

ten letters asking them to come to

the department to make arrange-

ments for repaying the county. Over

80 have replied and are periodically

paying small amounts on their old

bills.

In the 2% months the plan has

been in operation, over $1,000 has

been collected from patients able to

repay. The department is certain

that the amount of repayments will

increase after the plan has been in

operation for a longer period.

Two persons make up the person-

nel of the department: Mr. James R.

Sloo and his secretary. Mr. Sloo is

convinced that the department will

be succesisful in recovering a great

portion of the bills of those able to

pay. Moreover, he feels that the de-

partment has already instilled in the

minds of the colored citizens of Wake
County that idea that while the coun-

ty will help them, it expects them to

do their part. This, he says, will make
it easier in the future to recover from
those able to pay for they no longer

feel that it is ilhe county's duty to pay
for their hospitalization.

City-Collected Fines

(Continued from page 5)

inferior court with criminal jurisdic-

tion only, he cannot hear actions in

which the town sues for the recovery

of a penalty imposed for the viola-

tion of a town ordinance but can only

enforce town ordinances under the

statutory provisions declaring that a

violation of a town ordinance is a mis-

demeanor. Thus all fines collected by
the mayor for the violation of town
ordinances must be turned over to

the county schools, and they may not

be deposited in the town general

fund.

Article 21 of G.S. Chapter 115 (as

amended by Ch. 785, 1951 Session

Laws) sets forth the procedure for

handling and accounting for fines, in-

cluding the keeping of a record and
payment to the county treasurer or

treasurer of the school fund. Misap-

propriation of fines is made a misde-

meanor punishable in the discretion

of the court.

In other words if the town has an

ordinance which prescribes a penalty

cf $25 for failure to procure a privi-

lege license, the town may retain the

amount of the penalty if the business-

man pays it without protest. It may
also retain the penalty if it sues the

businessman for the amount of the

penalty. If, however, the town sues

out a warrant and charges the busi-

nessman with committing a misde-

meanor by failure to comply with the

town ordinance, and if the mayor or

recorder finds the businessman guilty

and orders him to pay a fine of $25,

then that $25 must be paid by the

mayor or recorder's court to the

county treasurer for the use of the

county board of education.

If a town wishes to make penalties

for the violation of town ordinances

available to the town general fund,

it must specify the penalty to be paid

in the ordinance. This it is authorized

to do under the provisions of G.S.

160-52. It must take care, however, to

prescribe a specific penalty to be col-

lected for the violation of a particular

ordinance. If the ordinance provides

a penalty of "not less than $10 nor

(Continued on pucje 8)
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Prison OfFicers' Schools
Two hundred officers of the state's

prison system - - including all the

prison camp superintendents, stew-

ards, and division supervisors, and

fifteen staff members of Central Pris-

on, Women's Prison, and Butner

Youth Center - - attended Prison Of-

ficers' Schools at the Institute of Gov-

ernment during Octoher. The schools,

first of their kind in North Carolina,

were conducted by the Institute at

the request of the State Prison De-

partment.

There were four schools, each last-

ing for five days, with the first two

being planned primarily for prison

camp superintendents, the last two

for prison camp stewards (who also

serve as assistant camp superintend-

ents).

Staff members of the Institute of

Government took part in the program,

and representatives of the Prison

Department, the Paroles Commission,

the State Board of Welfare, the State

Board of Health, and the University

faculty joined the instructional staff

of the Institute of Government dur-

ing the series of schools. The program

for each of the four weeks included

the following lectures and their sub-

jects:

Walter Anderson, Director of Pris-

ons, The Objectives of the North Caro-

lina Prison Department; Donald B.

Hayman, Assistant Director, Institute

of Government, Personnel Manage-
ment in the State Prison System; Al-

bert Coates, Director, Institute of

Government, and George Esser,

Assistant Director, Origin and Evolu-

tion of Penal Institutions, Practices,

and Attitudes in North Carolina;

Charles Knox, Assistant Director,

Institute of Government, The North

Carolina Court Syste)n; J. D. Wilson,

Classification Division, Prison De-

partment, Classification Procedures;

Dr. W. G. Cheves, Medical Director,

Prison Department, Medical Service -

Examination and Treatment; Charles

Snow, Chief of the Bureau of Identifi-

cation and Records, Prison Depart-

ment, Identification, and Records

irocA-,-

H. J. Elam, staff member, Institute

of Government, The Law Governing

Commitment; Rights of the Prisoner;

Power of the State over the Prisoner;

Arrest and Search; The Law of Es-

cape, Rescue, and Prison Breach; and

the Law Governing Probation, Pardon,

Parole, and Discharge; Sgt. John

Laws, State Highway Patrol, Fire-

arms Handling; R. L. Turner, Super-

visor First Prison Division, and C. O.

Benfield, Supervisor Eighth Division,

Security Measures in Prison Camps;

H. H. Honeycutt, Assistant Director

of Prisons, Disciplinary Procedures;

E. 0. Brogden and LaiTy Beltman,

legal advisors to the prison depart-

ment,P)-iso)i Department Legal Ser-

vices and Problems;

Dr. Lee M. Brooks, Professor of

Sociology (Criminology and Penol-

ogy), University of North Carolina,

Who is the Criminal?; Dr. Ellen Win-

ston, Commissioner of Public Welfare,

and T. A. Early .Inspector of Correc-

tional Institutions, Constitutional and

Statutory Responsibilities of the State

Sgt. John Laws of the State Highway Patrol giving instruction to officers of

the Prison system on safe handling of firearms. (Photograph by Charles Snow)

Department of Public Welfare with

Respect to Penal Institutions; Otis

Banks, former Business Manager of

the Prison Department, Financial and
Accounting Procedures of the Prison

Department; Murray Linker, State

Board of Health, Environmental

Sanitatio7i and Food Sa^iitation in

Prison Camps; E. C. Hubbard and

Ernest Hinton, State Board of Health,

Water and Sewage Sanitatio7i in Pris-

on Camps; Miss Sallie Mooring, State

Board of Health, Nutrition and Food
Preparation in Prison Camps;

Foil Essick, Assistant Commissioner

of Paroles, Parole Practices and Pro-

cedures; Dr. T. C. Johnson, Commis-

sioner of Paroles, Relationship of the

Parole Program to Prison Work; Dr.

J. F. Owen, Prison Department, Psy-

chiatrist, Psychriatic Services of the

Prison Department; Rev. W. H. R.

Jackson, Prison Department Chaplain,

Opportunities for Rehabilitation

Through Religious Activities; Miss

Ronie Sheffield, Superintendent of

Women's Prison, Opportunities for

Rehabilitation Through Recreational

A-ctivities.

W. M. Cochrane, Assistant Direc-

tor of the Institute of Government,

was in charge of organizing and con-

ducting the four schools.

City-Collected Fines

(Continued from page 7)

more than $50," the penalty cannot

b3 collected in a civil suit because the

action is for a debt and must be for

a sum certain. See State v. Irvin, 126

N.C. 989.

A common example of the distinc-

tion between a fine and a penalty is

found in ordinances regulating traf-

fic. Many of these ordinances provide

that the penalty for violation shall be

one dollar or two dollars, and that if

the penalty is paid within a certain

period, warrants will not be issued

charging the commission of a misde-

meanor. If the small penalty is paid,

the town may retain the penalty. If

the driver refuses to pay the penalty

and is brought into court, the fine he

must pay goes to the public schools.

Book Received

THE LOGIC OF LIBERTY, Reflec-

tions and Rejoinders. Michael Polan-

yi. Chicago: University of Chicago

Press, vi, 260 pp. $J,.00.
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1951 Conference of City and County Tax Collectors
From noon, October 8, until noon,

October 10, fifty-five county and city

tax collectors met for their annual

conference at the Institute of Govern-

ment. With enthusiasm and close at-

tention, the collectors worked their

way through a program of instruction

and discussion calculated to stir the

wits and intei-est of every person con-

ceimed with property and license tax

work in North Carolina.

The program was organized around

a series of factual problems designed

to bring before the group current

collection problems of importance to

both counties and municipalities. With
these problems as a basis, the col-

lectors shared their own experiences

and solutions to even more trouble-

some matters.

At the beginning of the meeting

each person in attendance was pre-

sented with a copy of tlie new Institute

of Government guidebook for tax col-

lectors. This 330-page book, designed

to shed light on every aspect of pro-

perty tax collection work, was re-

ceived with enthusiasm. It was used

throughout the sessions as a reference

for the discussions.

Realizing that many collectors were
unable to attend this meeting because

of the press of business in October or

because they have no help in their

offices, the Institute of Government
has made an effort to bring to all

collectors not present a detailed re-

port of what went on in Chapel Hill.

Every county collector, attorney, and

the county and city attorneys of coun-

ties and cities having no tax attorney

has been sent a copy of this book.

Moreover, copies of the principal

questions raised at this meeting, to-

gether with answers to those questions,

have also been mailed to the same
group.

One important item of business dis-

cussed at the October conference was
tlie desirability of changing the date

of the annual meeting. Experience

has proved that October is usually

too busy a month for this meeting,

so it was decided that future state-

wide meetings will be held in the

month of April. For the benefit of

collectors who find it impossible to

be away from their offices more than

one day at a time, plans are being

formulated to hold one-day meetings

at various places throughout the state

to enable them to join in the program
of cooperative instruction. Collectors

will hear more about plans for these

district meetings later.

At the final session of the October

conference the collectors elected the

following officers to serve for 1951-52:

President, James W. Armstrong,

Collector of Revenue of the City of

Charlotte; Vice Presidents, C. C. Rich,

Tax Collector of Wake County, Mrs.

Forrest Hall, Tax Collector of the

Town of Graham, C. R. Morse, Tax
Collector of the City of Wilmir.gton

and of New Hanover County; Sec-

retary, Tlie Institute of Government,
Chapel Hill.

Notes from Cities
(Continued from page U)

and will spend 20 days in every month
in Hickory, 10 days in Newton. The
two cities are sharing his salary on a

-,'z, \'z basis.

Urban Redevelopment. Ch. 1095 of

the 1951 Session Laws permits incor-

porated cities over 25,000 to estab-

lish urban redevelopment commis-

sions. These include Charlotte, Win-
ston-Salem, Greensboro, Durham, Ra-
leigh, Asheville, Wilmington, High
Point, Rocky Jlount, and Fayette-

ville. Charlotte, Winston-Salem,

Greensboro and Fayetteville have ap-

plied for reservations of federal

funds for ledevelopment projects,

Charlotte and Winston-Salem have

aiipointed their commissions.

Miscellany. Raleigh hag voted to

spend $75,000 to develop one park

and to purchase the isites for two

more. The local Junior Chamber of

Commerce and the Civitan Club are

each going to sponsor one of the new
parks . . . The Rocky Mount board of

aldermen has approved the fluorida-

tion of the city water supply to help

protect iteeth from decay. Several

other cities are presently considering

the process which was initiated in

North Carolina several years ago by

Charlotte.
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1951 Statutory Legitimization of Children
By S. Nathan Spiller, Regional Attorney, Social Security Administration

With one apparently simple feat of

legislative ledgermain the recent-

ly adjourned session of the General

Assembly effected a far-reaching

change in the legal status of a large

group of previously unrecognized

children in North Carolina, including

those yet to be born. Casting aside

traditional concepts, the legislature

enacted Chapter 893, section 2, 1951

Session Laws, effective July 1, 1951,

as follows: "A child born of a void-

able or a bigamous marriage is legi-

timate notwithstanding the annul-

ment of the marriage." This new pro-

vision will be found in the General

Statutes as section 50-11.1 in the

Chapter on Divorce and Alimony.

However, it boasts the same common
ancestor as General Statutes, section

49-12, which provides for the legiti-

mation of children born out of wed-

lock upon the subsequent marriage of

their parents, and which appears in

the Chapter entitled "Bastardy-Legi-

timation." Both, it would appear, may
trace their genealogy directly to an

act adopted by the General Aesem-

bly of Virginia in 1785 from a re-

port submitted in 1779 by a commit-

tee of revisors headed by Thomas
Jefferson. With local modifications

this Jeffersonian brain child has

found its way into the statute books

of almost half of the States. Against

this background, then, of over 150

years of experience in other jursidic-

tions, we might attempt an appraisal

of how our legislative infant will

fare in the climate of North Caro-

lina.

Prior to July 1, 1951, the effective

date of the new legislation, the stjitus

of children of vofdable marriages may
have been in some doubt. Certain de-

cisions of the Supreme Court of

North Carolina gave reason to believe

that they might have been considered

to be legitimate ("notwithstanding

the annulment of the marriage'') even

before Chapter 893. But there was no

doubt at all about the children of a

bigamous marriage, a marriage at-

tempted while one or both of the

parents already had a spouse living

and undivorccd. In such a case the

parents were legal strangers and
their marriage was void fronr the be-

ginning. No court action was neces-

sary to declare its illegality. The off-

spring bore the indelible stigma of

illegitimacy, and except for certain

statutes designed to prevent their

A 1951 statute legitimatizing

children born of a bigamous or

voidable marriage reflects a new
attitude toward this problem.

This statute effects a desirable

change in the outmoded law in

this field. Mr. Spiller dis-

cusses problems arising in its

application and effect in this ar-

ticle. The opinions expressed in

the article are those of the au-

thor and not of the Social Se-

curity Administration.

becoming public charges, they were
nobody's children. Not even with res-

pect to their mother, from whom they

enjoyed inheritance rights, does it

seem that they were considered legi-

timate.

Now, however, for those fortunate

enough to come under the protective

mantle of this remedial statute, the

picture would appear to be substan-

tially changed. First and foremost,

by operation of the law, they are de-

clared legitimate. The statute con-

tains no qualifications in this re-

spect, and it would appear to be a

reasonable prediction that the courts

of North Carolina would hold them
to be legitimate for all purposes.

That is to say, all the reciprocal

rights and obligations of parent and
child including those of custody, sup-

port and inheritance, would be deter-

mined in the same manner, and sub-

ject to the same legal principles, as

though these children had been born

of a completely lawful marriage. Of
course, the statute has no other effect

on the parents as between themselves.

It imposes on them the rights and

duties of legitimate parenthood with-

out in anywise recognizing the legal-

ity of their relationship.

On the question of what children

of voidable or bigamous marriages

the General Assembly intended to

legitimate by this law several impor-

tant problems become apparent. It

seems clear enough that any such

child born after July 1, 1951, would

be protected. But what about children

born before the statutes was passed.

An educated guess would be that

some of them are legitimated and

some are not.

Starting with the statute itself it

must be observed that it contains no

time requirement with respect to the

birth of a child. The phrase "born of

a voidable or a bigamous marriage"
set ms to be merely descriptive of those

children to whom it was intended to

apply without regard for when they

might have been brought forth into

the world. It refers broadly to chil-

dren in being when the law was
passed as well as to those who are

born subsequently. As for when the

statutory result takes place, the law-

speaks simply in the present tense.

The child "is legitimate." However,
legitimacy does not exist as an ab-

stract concept somewhere in outer

space. It involves the notion of rela-

tionship to other individuals as well

as to society as a whole. Accordingly,

if a child born of a bigamous mar-
riage before the statute was passed

were an orphan on July 1, 1951, it

would not seem to mean much at all

to say that he was legitimatized. Leg-

itimatized with respect to whom?
And what rights might be expected

to flow from this new-found status?

If only one of the parents of the child

were living on the effective date of

the statute, the problem is similar.

Such a child might be considered leg-

itimatized witli respect to the surviv-

ing parent, but what about the rela-

tionship to the parent who prede-

ceased enactment of the law, especial-

ly if such parent were the father?

Having in mind the rule of statutory

construction that acts of the legisla-

ture will not be given retroactive

effect where vested rights would be

disturbed, the conclusion seems ines-

capable that a child would not be held

to be legitimatized with respect to a

father who died prior to the statute.

Rights of heirship to the estate of

this parent would have vested upon

his death, and to hold thereafter that

a child who was illegitimate at that

time and therefore not entitled to in-

herit would be legitimatized by the

law would be interfering, in effect,

with vested rights. In this situation it

is most unlikely that the courts of

North Carolina would confer a leg-

timate status retrospectively under

the statute.

It is arguable that to legitimatize a

child whose parents are living after

July 1, 1951, would be giving a retro-

spective application to the law. But

such an argument would not carry

much weight in court. This type of

remedial statute has been given a

liberal interpretation from the very
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beginning and the construction

placed on it in Virginia and else-

where is particularly significant.

Consistently it has been held that

children born before the law was pass-

ed are legitimated with respect to a

father who died after its enactment.

There is good reason to believe, there-

fore, that the new North Carolina

law will be construed as legitimating

children of voidable or bigamous
marriages who were born before July

1, 1951, and who were living at that

time, with respect to their parent or

parents also in being on that date.

From this point of departure there

iq one area where it would seem that

the statute will have an immediately

beneficial impact. Under the P^ederal

Social Security Ajct, as amended, the

right of a child to obtain monthly

benefits on the wage record of a de-

ceased or retired wage earner depends

upon whether or not such child would

have the right to inherit intestate

personal property of the wage
earner as a child under the law of the

State where he was domiciled (where

he had his permanent home) at the

time of his death, or at the time appli-

cation for benefits was filed if the

wage earner were still living. More-

over, one of the conditions of eligibili-

ty for benefits under the Federal law

is that the child be dependent upon
the wage earner at the time of filing

application or at the time of the wage
earners death. A legitimate child is

deemed to have been so dependent.

One or two examples will show how
that worked out prior to the change
in the North Carolina law, and how
it will work now.

Suppose that in 1940 John and

Mary are married in North Carolina.

Mary had been previously married to

Bill and believed that he was dead at

the time of the marriage to John. In

fact Bill was still alive in 1940, and it

is ultimately established that there

had never been a divorce. Mary and

John live together continuously in

North Carolina as husband and wife

until John's death in May of 1951.

Three children were born to them, the

oldest 9 and the youngest 3. Mary files

application at the local field office for

Social Security benefits for herself

as the mother of the wage earner's

minor children, and on behalf of each

child. Mary's marriage to John, as it

turned out, was bigamous and ab-

solutely void. The three children were
and remained illegitimate. They there-

fore had no right to inherit as child-

ren from his intestate personal es-

tate. The result would be that the ap-

plication for Social Security benefits

would have to be denied If, however,

John had not died until after the ef-

fective date of the new law, the three

children would have been legitima-

tized by its operation and would have

had status to inherit as children from
his intestate personal estate. In this

situation Social Security benefits on

behalf of the three children would be

granted. The application of Mary

on behalf of herself, however, would
still be denied, because she still would
not qualify as the wage earner's

(John's) widow.

The importance of legitimacy un-

der the Federal Social Security pro-

gram is further pointed up if we vary

our hypothetical case just a little.

Suppose that in 1949 John abandoned

Mary and the three children and was
not contributing to their support at

the time of his death. If his death

occurred in May, 1951, the result

would be the same. Social Security

benefits would not be payable to

]\Iary or the three children for the

reasons mentioned. But, if John lived

until after the new law came into ef-

fect, the fact that he had abandoned

the family and that it was not econo-

mically dependent upon him w'hen he

died would not defeat the right of the

children to monthly payments under

the Federal law because as his le-

gitimate children they would be deem-

ed dependent upon him.

This brief exposition has attempted

only to discuss the highlights. Many

problems, notably as to w-hat con-

stitutes a voidable marriage and

those involving the interstate applica-

tion of the law, have of necessity been

left untouched. Nevertheless, it her-

alds the emergence of a new era of

hope and security for innocent yet

hitherto forgotten children.

BOOKS RECEIVED
PURCHASING FOR SMALL
CITIES, Russell Forbes. Chicago:

Public Administration Service, 1951.

iv. 23 pp. $1.00.

This is a revised and expanded edi-

tion of an earlier publication on the

same topic. It covei's the establish-

ment of a centralized purchasing sys-

tem, including the personnel, the rec-

ords, and the development of stand-

ards and specifications.

The largest part of the manual is

devoted to a discussion of the pur-

chasing procedure, from the initia-

tion by a department of a requisition,

through negotiations, bids, and con-

tract award by the purchasing agent,

to the accounting for the expenditure

and stock inventory. Forms are in-

cluded in the text to illustrate the

procedure and to serve as a starting

point for creation of forms by each

municipality to suit its needs.

The manual should prove useful to

those cities who are contemplating

the establishment of centralized pur-

chasing and to those cities with a

purchasing agent. The procedure set

forth contains the minimum require-

ments for a successful purchasing

procedure, but these minimunis indi-

cate that there is no easy road to

successful purchasing.

MUNICIPALITIES AND THE LAW
IN ACTION. 1951 Edition. Edited by

Cliarles S. Rhyiie. Washiitgton: Na-
tional Institute of Municipal Laiv Of-

ficers. J,S1 pages. $10.00.

This volume contains the proced-

ings of the 1950 annual convention

of city attorneys, including the re-

ports of 20 standing committees, pre-

pared addresses, and panel discus-

sions. Its contents reflect the vital

concern of the cities with problems

brought on by re-armament and the

Korean crisis, with particular atten-

tion being paid to civil defense. There

is also careful consideration of how
local communities can control com-

munist activities through such meas-

ures as local registration of members

of subversive organizations and a re-

quired oath of allegiance from public

employees. The committee reports

are perhaps the best available sur-

veys of annual developments in dif-

ferent phases of municipal law. The

volume ishould be of value to the full-

time city attorney faced with respon-

sibilities in a variety of fields, each

of which merits the attention of a

specialist.

THE MUNICIPAL YEAR BOOK,
1951. Clarence E. Ridley and Orin F.

Koltiiig, Editors. International City

Managers' Associatioji. 1313 East

GOth Street, Chicago 37. 588 pages.

$10.00.

This annual publication contains a

wealth of factual information on all

phases of municipal activity through-

out the country. To the regular

summaries, analyses and charts on

particular municipal functions in 1950

are added sections of public housing,

building inspection, and centralized

purchasing.
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Recent Supreme Court Decisions
By Mason Page Thomas, Assistant Director, Institute of Government

The Supreme Court of North Caro-

lina has recently:

Held tliat an emi^loyee of a state

governniental agency is personally

liable for his negligence ivithin the

scope of his employment ivhen his job

is mechanical or ministerial in nature,

and is not protected by the govern-

mental imnuinity of the state agency

from liability for the negligence of its

employees.

In Hansley v. Tilton, 234 N. C. 3,

plaintiff administrator instituted a

civil action against the Forsyth

County Board of Education and Jack

Tilton, a school bus driver regularly

in its employ, to recover damages for

the death of his intestate and for in-

juries to the interstate car. The con-

troversy arose out of a collision on a

narrow bridge between the intestate's

automobile and a school bus driven

by the defendant Tilton. The plaintiff

elected to take a voluntary nonsuit

against the Forsyth County Board of

Education, realizing that it was not

subject to liability for the negligence

of its employees bcause of its govern-

mental immunity. The jury found on

issues properly submitted that the

death and property damage were due

to the negligence of the defendant bus

driver, and that the intestate had not

been contributorily negligent. The de-

fendant appealed from the damage
award to the Supreme Court, insist-

ing the action against him should have

been nonsuited below regardless of his

negligence. The defendant argued that

since he was driving the school bus as

an employee of the county board of

education, he was clothed with the

governmental immunity of the board

and consequently exempt from liabil-

ity to the plaintiff. The Supreme
Court did not uphold this contention,

but affirmed the judgment. It has

long been established that no private

action for tort can be maintained

against the State, in absence of stat-

ute. Since the board is a state govern-

mental agency, a suit against it is

considered one against the state.

Consquently the board itself could

not be held responsible for the neg-

ligence of th bus driver. The immed-
iate question concerning the court was
to what extent this immunity pro-

tected agents of the board. The rule

is based on public policy. It is believed

that if public officials are held per-

sonally liable for negligence in the

exercise of their discretionary duties,

it would be difficult to find people who
will accept public office. However, the

rule is limited by the reasons lor its

existence, and extends to protect only

public officials and those engaged in

the performance of discretionary

duties. Now the problem narrows it-

self to a classification of the defend-

ant's particular job. Admittedly, driv-

ing a school bus requires the exercise

of some judgment, but the court did

not feel that it was a discretionary

function within the purview of the

rule. The defendant was labeled by
the court as a "mere employee per-

forming a mechanical task" and as

such held personally liable for his neg-

ligence.

Held that, even though the pur-

chaser at a tax foreclosure sale fails

to acquire a valid fee simple title, he

is not entitled to a refund of the pur-

chase jyrice from the taxing authori-

ties.

In Wilmington v. Merrick, 234 N.C.

46, the city-county tax collector

brought a civil action under G.S.

105-414 against the heirs at law of

Titus Wright, deceased, to foreclose

tax liens on real property. Fore-

closure under this section is similar

to a mortgage foreclosure, and void

as to any interested person who is

not made a party. A sale was con-

ducted and one Lewis was the pur-

chaser. Lewis was unable to obtain

possession and secured a writ of pos-

session from the court. Subsequently,

two heirs at law of Titus Wright
moved that the court vacate the

judgment of foreclosure and deed

executed pursuant thereto, since they

had not been joined as parties. The
court granted the motion, holding the

foreclosure judgment and deed to

Lewis were void as to the two heirs

not properly notified. On appeal by
the plaintiff and Lewis, the judgment
was affirmed by the Supreme Court.

(231 N.C. 297) when the decision of

the Supreme Court had been certified

to the lower court, Lewis filed a

motion in the cause asking the court

to order a refund of his purchase

money. The court ordered Lewis to

quitclaim to the taxing authorities

all his right, title and interest in the

land acquired through the com-
missioner's deed, and receive in re-

turn the purchase price he had paid.

On appeal by the plaintiff, the Su-

preme Court reversed, holding that

Lewis was not entitled to the refund.

The principle of caveat emptor is

relied upon as a basis for the decision,

i-e that the purchaiser buys at his

own risk. A tax deed is in effect a
mere quitclaim deed which contains

no covenants or warranties of title,

and none are implied. The purchaser
must ascertain from the tax records

and court papers the state of the

title, and takes the risk of some de-

fect. Luckily, however, Lewis is not

entirely without remedy. Since his

purchase money has been used to

satisfy tax liens against the land,

the court holds that he acquires by
subrogation whatever enforceable

tax liens the tax collector may have
had against the land. These liens may
be enforced by him as equitable as-

signee of the taxing units.

Held that the statute applicable to

firemen making certain types of heart

diseases occupational diseases per se

is unconstitutional, since it attempts

to confer special privileges on fire-

men not accorded other employees

under the Workmen's Coin^^ensation

Act.

In Duncan v. Charlotte, 234 N.C.

86, the widow of Marvin W. Duncan,

deceased, former member of the fire

department of the city of Charlotte,

sought to obtain compensation bene-

fits under the Workmen's Compen-
sation Act. The deceased died as a

result of a coronary occlusion while

on vacation. The Commission made
an award based on G.S. 97-53 (26),

which provides that in the case

of active members of city fire depart-

ments, certain specified heart dis-

eases shall be compensable as occupa-

tional diseases. Coronary occlusion

is among the disease listed. There

^vas no evidence tending to show that

the disease was a result of the occupa-

tion of the deceased. The defendant

city appealed to the Superior Court,

which affirmed. Thereupon, the de-

fondant appealed to the Supreme

Court, which reversed the judgment,

holding the -statute unconstitutional.

Basically, the Workmen's Compen-

sation Act is intended to provide

compensation for injuries arising

out of and in the course of employ-

ment. The causal connection between

(Continued on inside back page)
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The Attorney General Rules
Digest of recent opinions and rulings by the Attorney General of

particular interest to city and county officials.

By Mason Page Thomas, Assistant Director, Institute of GovernmeRt

^r

PROPERTY TAXES
Exemption of privately owned

schools. A city contains privately

owned and operated schools, such as

a business school, a school for watch-

making, a school of appliance, a

school of dancing and a school for

beauty operators. These schools are

operated for a profit. In some cases,

the furniture and equipment used by

the school are owned by the operator

of the school but are listed for taxes

in the name of the school. Is the

personal property used by these

schools in teaching exempt from taxa-

tion?

To: R. L. Lyerly

(A.G.) G.S. 105-297 (3) provides

a tax exemption for "furniture, fur-

nishings, books, and instruments con-

tained in buildings, wholly devoted to

educational purposes, belonging to and

exclusively used by churches, public

libraries, colleges, academies, indus-

trial schools, seminaries or other in-

stitutions." The exemption is not

restricted to nonprofit educational in-

stitutions. In my opinion, if the var-

ious schools are bona fide schools

with i-egular courses in training or

regular curricula, the personal prop-

erty devoted wholly to educational

purposes, whatever the educational

objective of the school may be, would

be entitled to exemption, notwith-

standing the fact that the schools

are operated primarily for profit.

Whether the items of personal prop-

erty in question are owned by the

school or by the owner of the school,

they are entitled to exemption if de-

voted to educational purposes.

Transfer to exempt owner. In Jan-

uary, 1951, a property-owner listed his

house and lot for county taxes. In

June, 1951, a church bought the prop-

erty and began to use it at once as a

residence for its minister. The 1951

county tax rate was set in July, 1951,

based on January, 1951, listings, to

raise money to operate the county

government for the fiscal year run-

ning from July 1, 1951, through June

30, 1952. Since the house and lot

had become the property of the church

before July, 1951, is the property

still subject to the county's lien for

1951 taxes?

To: C. D. Taliaferro

(A.G.) Yes. Property purchased

after January 1 of any year by a non-

taxable owner is nevertheless subject

to taxation and to the lien of the

tax for the entire year. The Constitu-

tion authorizes the General Assembly

to exempt property held for religious

purposes, but does not compel it to

do so. Pursuant thereto, subsection

(3) of G.S. 105-29G has provided an

exemption for the residence of the

minister of any chui'ch when owned by

the church. Since this exemption is

entirely statutory, it is limited by

the statutory provisions for the lien

of the tax. The lien attaches to the

listing-owner's real property in the

taxing unit as of listing day (Jan-

uary 1) "regardless of the time at

which liability for the tax may arise

or the exact amount thereof be de-

termined." (See G.S. 105-330) Priori-

ty of the lien is not affected by trans-

fer of title to the land, and it con-

tinues in effect until the taxes plus

interest, penalties, and costs have

been fully paid. (G.S. 105-376) Thus

property purchased after the tax list-

ing date by a tax emempt organiza-

tion is nevertheless subject to the

lien of the tax for the entire year.

Taxable situs of personalty. A com-

pany has its office and principal place

of business in the city limits. It owns

two bulldozers, one of which is oper-

ated within the city and listed for

municipal taxation. The second bull-

dozer is used mainly in the county,

but on certain occasions is in use in-

side the city. One of the partners of

the concern lives outside the corporate

limits in the county, and the other

inside the city. Should the second

bulldozer be listed and assessed for

municipal taxation ?

To: John H. Zollicoffer

(A.G.) Subsection (1) of G.S. 105-

302 states it to be the general rule

that the taxable situs of tangible per-

sonal property is at the residence of

the owner. The residence of a cor-

poration or partnership is fixed by

that subsection as the place of the

principal office in the State. There-

fore, unless some subsection fixes

the taxable situs of the second bull-

dozer at some place outside of the

municipality, it is subject to munici-

pal taxation. The only provision

which would fix the taxable situs at

some place outside of the municipality

is subsection (4). This subsection

means that if the bulldozer is used

in connection with a permanent fixed

location outside of town, it would
be taxable at such permanent fixed

location. In my opinion, if the bull-

dozer in question is moved from place

to place as various jobs require and
is not used in connection with a fixed

or permanent place, it would not

have acquired a taxable situs outside

the municipality and would be tax-

able at the place of the principal of-

fice of the owner.

Effects of foreclosure upon an
easement. G.S. 105-392 (c) provides

that the purchaser at a tax foreclosure

sale "shall acquire title to said prop-

erty in fee simple, free and clear of

all claims, rights, interests and liens

except the lien of other taxes. . .
."

A pipe line company o^^•ns easements
across the lands of county property

owners. The value of the right-of-way

of the pipe line company is assessed

by the State Board of Assessment
and certified to the various counties

for ad valorem taxation, and the

pipe line company pays its taxes

thereon. What effect would foreclosure

to satisfy taxes against the land over

which the easement runs have upon
the easement?

To: Harley B. Gaston

(A.G.) I do not think the easement
would be affected. The claims, rights,

interests and liens referred to, in my
opinion, mean outstanding mortgages,

judgements or other liens against the

fee, and do not cover easements such

as that held by the pipe line com-
pany which is separately taxed by
the counties through the State Board

of Assessment. Under G.S. 105-301

(8), the taxes upon a separate right

such as a right-of-way or easement
is a lien on such separate right, but

it may also be a lien upon the land and

the land may be sold to satisfy the

tax against such separate right. There

is no provision for the converse situ-

ation, so that the separate light or

interest may be sold to satisfy the

lien against the land. The failure to
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make such provision in the subsection

dealing with separate rights in land

would lead to the conclusion that

where such separate rights exist, if

the land itself is sold to satisfy taxes

against the land, it is sold subject

to such separate rights.

COUNTY FINANCES
Application of sinking fund surplus.

A county will pay off and discharge

a bond issue for the construction of

its courthouse on December 1, 1951.

The sinking fund has accrued to such

an amount that there will be a surplus

after the bond issue has been com-

pletely paid off. Can the county use

the surplus funds for constructing a

new roof on the courthouse, or must

the surplus funds be transferred to

the sinking fund for the liquidation

of other bond issues ?

To: Robert W. Proctor

(,\.G.) There is no statute or Su-

preme Court decision dealing with

this situation. We advise that such

a sinking fund surplus should be ap-

plied to the sinking fund of other

bond issues for the purpose of pay-

ing off such outstanding bonds, since

such an application is related to the

purpose for which the original sinking

fund was maintained and from which

the surplus was derived. We cannot

say, however, that we know of any

express prohibition that would pre-

vent the use of the funds for court-

house repair as suggested by you.

CITY FINANCES
Street and sidewalk assessments. Is

it lawful for a town to reapportion

unpaid street and sidewalk pavement

assessments among the property own-

ers who have already paid their

assessments ?

To: W. C. Edmundson
(A.G.) Assuming the assessments

of which you speak were levied under

G.S. 160-85, et seq., the amount of

the assessment becomes a lien on the

property which is superior to other

liens and encumbrances, and con-

tinues until paid against the title

of successive owners thereof. If the

ten year statute of limitations appli-

cable to assessments under these sec-

tions has not expired, then I am of

the opinion that to collect the assess-

ment the town would have to fore-

close against the property upon which

the original assessment was made. If

the statute of limitations bars re-

covery of the assessment, then I am
of the opinion that no reapportion-

ment can be made, since the town has

lost its right to collect by failing to

foreclose or to extend the time of

payment as provided in G.S. 160-94.

Extending the sewer system. The

sewer system of a town serves ap-

proximately three-fourths of its tax-

payers, leaving one-fourth with no

service. One per cent of the net

profits derived from the operation of

A. B.C. stores in the county is paid

to this town. Is it legal to take some

of the tax funds or A.B.C. money and

build septic tanks for those tax-

payers without sewer service to put

all taxpayers on a more equal basis ?

To: J. W. Auten

(A.G.) I an unable to tell whether

you have surplus tax funds. G.S. 160-

239 et seq., governs the power of a

municipality to establish and main-

tain a sewerage system. In McNeil v.

Whiteville. 186 N. C. 163, our Supreme

Court held that other methods than

outlined in the statute may be em-

ployed in financing a sewerage sys-

tem, provided such method is not in

violation of other provisions of law.

This office has ruled that when a

municipality has surplus funds on

hand, and when its governing body

by proper resolution finds as a fact

that the sewerage system or an ex-

tension thereof is necessary for the

health and welfare of the inhabitants

of the municipality, it may amend

the appropriation resolution adopted

when the last budget was accepted and

specifically authorize the use of so

much of the surplus funds on hand as

may be necessary for the desired

purpose. I find no restriction upon the

use which the town may make of the

A.B'.C. funds. I am of the opinion

that the governing body of the town

may adopt a resolution finding facts

as above indicated, and amend its

appropriation ordinance to allocate

all or part of the necessary funds

for the installation of this extended

sewerage system from the net profits

derived from the operation of A.B.C.

stores.

Financing a city hall. A town re-

sumed operation as a municipality

this year and desires to purchase a

lot and building costing $4,000 to be

used for a city hall. No provision has

been made in the 1951-52 budget to

raise the money, and no appropriation

made for that purpose in the budget.

There is a contingency fund of ap-

proximately $800 set up in the bud-

get. May the town purchase this

property, using the contingency fund

as a down payment and executing

notes secured by a deed of trust on

the property for the balance of the

purchasing price?

To: A. A. Powell

(A.G.) I have the impressic i that

the town has no outstanding public

indebtedness. Therefore, it would

seem that an indebtedness can be

created only by complying with

Article V, Section 4, of the State Con-

stitution. This section provides that,

except for certain purposes enumer-

ated therein, the General Assembly

shall have no power to authorize

municipalities to contract debts, and

municipalities shall not contract

debts, during any fiscal year, to an

amount exceeding two-thirds of the

amount by which the outstanding in-

debtedness of the particular munici-

pality shall have been reduced during

the next preceding fiscal year, unless

the subject be submitted to a vote of

the people of the particular munici-

pality. It would seem that if the gov-

erning body of the town desires to

purchase this property, it must sub-

mit the matter to a referendum vote

of the people. If authorized by a

majority of the votes cast in such an

election, it would seem that the con-

tingency funds set up in the present

budget may be appropriated and used

as a down payment, and the balance

may be represented by notes of the

town secured by a deed of trust and

paid through annual appropriations

for principal and interest.

Collection of sewer and water tap

fees. A citizen owes $300 for sewer

and water tap fees incurred over three

years ago. Within the past three

years, he has made payment on the

bill. May the town obtain a judgment

against the citizen to collect the fees?

To: Forrest C. Hall

(A.G.) Under G.S. 160-2, a town is

authorized to sue and be sued in its

corporate name. The statute provides

that sewer or water charges shall not

become a lien upon realty, and in my
opinion, there is no lien for tap fees

in the absence of statutory authority

for imposing such a lien. I am of the

opinion that the town may sue the

citizen, as upon open account, which

would be subject to the three year

statute of limitations, since the town

is suing in its proprietary capacity.

Since payment has been made within

the past three years, the statute would

start running anew at the time of

payment. Such payments have been

given the effect of new promises in

writing by our Court.

CITY PROPERTY
Lease of town property. Is it law-

ful for a town board to lease town

property for a period beyond their

term in office ?

To: W. C. Edmundson

(A.G.) Yes. Our Court has upheld
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the validity of contracts extending

beyond the term of office of the gov-

erning body of 3 to\\'n. In Plant Food

V. Charlotte, 214 N. C. 518, the Court

took the position that some contracts

so closely relate to the exercise of

governmental functions of the city,

and the governmental discretion, that

one governing body ought not by con-

tract be able to bind or abridge the

discretion of the successor. But in mak-

ing contracts relating to functions of

the city ordinarily classified as pro-

prietary functions, it is quite proper

for one governing body to make a con-

tract which will continue in effect dur-

ing the term of its successor. "The

true test is whether the contract itself

deprives a governing body, or its

successor, of a discretion which public

policy demands should be left un-

impaired." (214 N. C. 518, 520)

CITY POWERS
Release from taxes. Is it lawful for

a town board to release individuals

from paying taxes for a period of

years for the improvement of their

personal property?

To: W. C. Edmundson
(A.G.) Public funds may be used

only for public purposes. Therefore,

I do not think a municipality may re-

lease individuals from paying taxes

for a period of years on condition

that these individuals improve their

own private property, because this

would, in effect, be using public funds

for private purposes.

Purchase of maintenance equipment.

May monies allocated to a municipal-

ity by virtue of the Powell Street Aid

Bill (Chapter 260, Session Laws of

1951, as amended by Chapter 948,

Session Laws of 1951) be used by the

municipality for the purpose of pur-

chasing street maintenance equip-

ment?
To: George C. Franklin

(A.G.) Yes. A municipality may
purchase and pay for the upkeep of

equipment for the construction and

maintenance of streets. The funds de-

rived from the Powell Bill may be

spent for this purpose.

Employment of a deputy sheriff.

May a town properly appropriate its

funds to pay a Deputy Sheriff to do

police work in the municipality, the

Deputy not being sworn in as a Town
Policeman ?

To: H. A. Lentz

(A.G.) I know of no statute author-

izing a municipal Board to contribute

funds towards payment of the salary

of a Deputy Sheriff. Since all actions

by the Governing Board of a munici-

pality must be authorize by statute,

I doubt the right to use town funds

for this purpose. I am of the opinion

that an A.B.C. Board might la\\'fully

contribute towards the cost of em-

ploying a Deputy Sheriff to do police

work in your municipality, if it ap-

peared that such contribution might

materially assist in the enforcement

of the A.B.C. laws.

Garbage Collection. A to^vn ordin-

ance, as recently amended, takes from

its citizens the right to remove their

own garbage as allowed under the

prior ordinance, and levies on each

person, firm or corporation a garbage

collection fee. Varying fees are made
applicable to residences and specified

businesses. Violators of the ordinance

are subject to fine. Is this ordinance

legal ?

To: W. L. Snyder

(A.G.) I am of the opinion that this

ordinance is not valid because it is

in direct conflict with G.S. 160-233

This statute authorizes a municipal-

ity to provide by ordinance for the

removal of garbage. If the garbage is

not removed individually, the munici-

pality may require that the garbage

be placed in convenient receptacles

and provide for its collection. How-
ever, the charge for such collection

may be only the actual cost thereof.

Fees of professional bondsmen.

Under G.S. 105-41.1, a city council

may pass an ordinance requiring pro-

fesional bondsmen making appearance

bonds for defendants in the municipal

court to be licensed. Does the city

council have authority to pass an

ordinance regulating the fees of pro-

fessional bondsmen?
To: J. Mack Holland, Jr.

(A.G.) Cities and to\\Tis have not

been granted the authority by the

General Assembly to regulate the

fees of professional bondsmen. This

matter has been entirely regulated

by public-local legislation. I advise

that in the absence of public-local

legislation your city council has no

authority to pass a municipal ordin-

ance regulating the fees of profession-

al bondsmen.

ELECTIONS
Beer and wine election. During the

early part of 1950, a petition was

signed by 1903 registered voters of a

county requesting an election upon

the question of the sale of wine and

beer in the county. Since this was an

insufficient number under G.S. 18-61,

the county board of elections refused

to call an election. In the latter part

of 1951 some of the proponents of

the petition requested that the county

board of elections return the petition

to them so that they could proceed

to add a sufficient number of signa-

tures. May this petition be used in

this manner ?

To: H. Clay Hemric

(A.G.) The petition was filed with

the board more than a year ago, and

determined to be insufficient in that

it did not contain a sufficient number

of signers. It is my opinion that the

proponents of the petition should

start anew, and that they may not

take the old petition and add thereto

a sufficient number of names to re-

quire the board to call an election

under G.S. 18-61.

SCHOOLS
Exclusion of pupils. What is the

law as to married girls under 21 and

unwed mothers attending the public

schools of North Carolina?

To: Ralph H. Davis

(A.G.) The fact that a pupil has

been lawfully married will not, in

itself, be sufficient grounds to justify

the exclusion of such pupil from at-

tending school, provided such person

meets the requirements of the school

in other respects. As to unwed

mothers, it would seem to be a mat-

ter of the moral character of the per-

son at the present time. If the unwed

mother is now a person of good moral

character and otherwise qualified, I

do not see that she can be excluded

from attending the public schools

simply because at an earlier date

she made a serious moral error. If

the school authorities should find

upon proper investigation that she

would be a menace to the school, in

setting a bad example to the other

pupils, they would have the right to

exclude her under G.S. 115-145.

COURTS
Courts acting without jurisdiction.

A city police court, with the same

jurisdiction as a justice of the peace,

is taking cognizance of offenses in-

volving the motor vehicle laws over

which it has no jurisdiction, other

than as committing magistrate. What
can the solicitor of the county's re-

corder's court do to stop this practice ?

To: R. A. Hedrick

(A.G.) The county recorder's court

should consider all actions taken by

the city police court when beyond its

jurisdiction as completely null and

void. The solicitor can then proceed

to prosecute the violators despite what

purports to be a former conviction

or acquittal in the police court. To

support a plea of former jeopardy, it

must be shown the prior court had

jurisdiction.
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Reopening a criminal case. Does an

inferior court have authority to re-

hear, reopen or modify the judgment

in a criminal case once a judgment

has been rendered?

To: J. L. Fountain

(A.G.) No. After it hears a case,

enters judgment and the term of

court has expired, an inferior court

does not have authority to rehear the

case, grant a new trial, or to modify

a judgment of guilty or one of not

guilty. If a judgment of guilty is

entered, the only remedy of the de-

fendant is to appeal to the Superior

Court. An inferior court may suspend

a judgment upon the performance of

certain conditions, and has authoi-ity

to go into the question of breach of

such conditions as it may impose.

JUSTICES OF THE PEACE
Jurisdiction over speeding, ilay a

justice of the peace try cases of

simple speeding that occur on other

than state-maintained roads and

streets ?

To: C. M. Beasley

(A.G.) Yes. G.S. 20-141, subsection

(fl) provides that local authorities

may fix by ordinance such speed

limits as they deem safe and proper

on streets within the municipality

which are neither part of the high-

way system nor maintained by the

State Highway and Public Works
Commission. When a person violates

an ordinance adopted by a munici-

pality under this statute, he is guilty

of a misdemeanor and subject to im-

prisonment for not more than thirty

days or a fine of not more than $50.00.

Since the punishment for this offense

is so limited, the offense is one which

a justice of the peace may try on its

merits under G.S. 7-129.

SHERIFFS
Claim and delivery. What is the

proper procedure in case of claim and

delivery when the property to be

seized is locked in a room or house,

and personal service cannot be had
upon the defendant?

To: G.W.Williams
(A.G.) Under G.S. 1-480, if the

property is not delivered after a pub-

lic demand therefor by the sheriff,

he must break into the building and
take the property into possession. He
is authorized to use whatever force

is reasonably necessary to break into

the premises and seize the property
when he is armed with proper legal

process in claim and delivery. After
the seizure, it is necessary to serve

process upon the defendant by publi-

cation in conformity with G.S. 1-98,

et seq.

Collection of bad check warrants. Is

it proper for the sheriff's office to

collect bad check warrants, plus costs

of court, for justices of the peace in

the county, and also other counties ?

To: Tom P. Bardin

(A.G.) There is no statute or de-

cision in North Carolina requiring the

sheriff to collect amounts due, plus

court costs, in cases where the de-

fendant is charged with the issuance

of worthless checks. Although this

practice is followed in some counties,

it seems to me the justice of the

peace is placed in an embarrassing

situation as to the judgment he

renders following a final disposition

of the case. Whether such procedure

is lawful or not, it would seem to

be bad practice, both from the stand-

point of the sheriff and the justice

of the peace.

Appearance through attorney. Is it

proper for the sheriff to allow per-

sons charged with being publicly

drunk, and other petty crimes, to sign

a power of attorney card allowing

their representative to enter a plea

before the designated justice of the

peace for them, so they wall not have

to attend court?

To: Tom P. Bardin

(A.G.) A defendant charged with a

misdemeanor not punishable by im-

prisonment may, with the permission

of the court, waive personal appear-

ance and appear in court through his

counsel, but not through some other

agent. When the offense charged is

a felony or a misdemeanor punishable

by imprisonment, the courts hold that

the defendant must appear personally.

Collection in claim and delivery.

May the sheriff collect the amount
due, plus costs, on claim and delivery

proceedings that are instituted in

justice of the peace courts?

To: Tom P. Bardin

(A.G.) A sheriff is authorized to

collect the amount claimed by the

plaintiff, plus court costs, in claim

and delivery proceedings. This is an-

alogous to an execution in the hands

of the sheriff.

CRIMINAL EXTRADITION
Extradition. On July 1, 1951, an

officer left North Carolina for Illi-

nois to return a fugitive. The appli-

cation for extradition was made to

the Governor on July 3, 1951. The

officer returned the fugitive on July

5, 1951. The Governor did not sign

the extradition papers until July 10,

1951, which was after the fugitive

had waived extradition and been re-

turned. Is the State liable for the

expense of retuming this fugitive?

To: Fred Folger

(A.G.) No. There was no outstand-

ing extradition proceeding that had

been honored by the Governor when
the fugitive was returned. Although
the application for extradition was
before the Governor when the pris-

oner was returned, no official action

had been taken on the same, and the

fugitive had been returned upon his

own waiver before July 10, 1951.

MOTOR VEHICLE LAW
Restoring revoked drivers' licenses.

Under G.S. 20-17, the Department of

Motor Vehicles is required to revoke

the license of all persons convicted of

driving drank. G.S. 20-19 fixes the

period of revocation as one year. May
the Commissioner of Motor Vehicles

restore a driver's license to an in-

dividual, so convicted and whose li-

cense has been revoked, before the ex-

piration of the full twelve months
period?

To: 0. M. Mull

(A.G.) In my opinion, the Commis-
sioner has no authority to restore

a driver's license revoked because of

drunken driving before the expira-

tion of twelve months from the ef-

fective date of the revocation. Before

1951, revocations were permanent and

the licensee had to apply for a new
license at the end of twelve months.

Under Chapter 1202 of the Session

Laws of 1951, revocations must be

for a stated period, the shortest of

which is twelve months.

Collection of overloading penalties.

The statutory penalties for overload-

ing vehicles are made payable to the

Department of Motor Vehicles by G.S.

20-118, as amended by Chapter 1013

of the Session Laws of 1951. Should

the penalties be assessed and collected

by the Motor Vehicles Department or

by the courts of the state ?

To: S. Ray Byerly

(A.G.) Ordinarily penalties are re-

covered in civil actions by the person

to whom they are payable, unless the

statute provides otherwise. Whenever
the statute provides a method for

collecting the penalty, this method is

exclusive. G.S. 20-99 gives the De-

partment of Motor Vehicles power

to collect taxes by summary methods.

It seems to follow that a penalty

made payable by statute to a par-

ticular department which possesses

specific methods of collecting taxes

due that department is a legislative

declaration of the procedure to be

followed in collecting the penalty im-

posed. For purposes of collection,

overweight penalties should be con-

sidered as taxes. Therefore, in my
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opinion, tlie enforcement of over-

weight penalties is vested by statute

in the Department of Motor Vehicles

and is not a duty resting- primarily

upon the courts of the State.

Punishment for speeding. Is the

penalty for speeding and reckless

driving under G.S. 20-180 governed

by 20-176, in which the maximum
punishment is a $100 fine or not more

than sixty days, or by both such fine

and imprisonment?

To: Richard G. Long and R. B.

Dawes
(A.G.) Yes. G.S. 20-140, prohibiting

reckless driving, provides that a vio-

lation thereof shall be punishable as

provided in G.S. 20-180. The same
thing is true of G.S. 20-141, fixing

speed limits. G.S. 20-180 provides

that evei-y person convicted of vio-

lating G.S. 20-140, G.S. 20-140.1 or

G.S. 20-141 shall be guilty of a mis-

demeanor. G.S. 20-176 provides that

the punishment for a misdemeanor

which is a violation of the Motor

Vehicles Act of 1037 is a fine of not

more than $100, or imprisonment in

the county or municipal jail for not

more than sixty days, or by both

such fine and imprisonment. Thus,

under G.S. 20-176 the punishment for

reckless driving and for speeding is

a fine of not more than $100 or im-

prisonment for not more than sixty

days, or both such fine and imprison-

ment.

Suspension of drivers' licenses. Is

the department of Motor Vehicles

authoi'ized to suspend the license of

a person against whom a judgment

for $50.00 plus costs is rendei'ed on a

cause of action arising out of his

operation of a motor vehicle ?

To: F. W. Pharr

(A.G.) Under G.S. 20-234 and 20-23.5

the Commissioner of Motor Vehicles is

directed to suspend the license of a

person who has failed for a period

of sixty days to satisfy a judgment

recovered against him for more than

$50.00 for damages to property, or a

judgment for any amount for per-

sonal injuries arising out of the oper-

ation of a motor vehicle. When a

judgment is rendered for $50 and

costs, the judgment for damages is

only $50.00, as costs are not part of

the relief in civil actions nor punish-

ment in criminal actions. In my
opinion, if the judgment for $50 is

rendered because of personal injuries

and not satisfied, the license is sub-

ject to suspension. If the judgment

is for injury to property, the Depart-

ment has no authority to suspend

the license.

Recent Supreme Court

Decisions

(Cv)ithincd fium jiayc 12)

the injury and the job has always

been the criterion of relief under the

act. As the law in this field has de-

veloped, occupational disease has

come to have a defined meaning. It

is a disease which results from a

particular employment often enough

to be recognized as incidental to that

employment. The statute at hand has

conveniently hurdled the requirements

of causal connection and incidence to

a particular job, and categorically

stated that certain disease are, in the

case of firemen, occupational dis-

eases. In cases where it is applicable,

the statute has dispensed with the

necessity of proving any causal con-

nection between the heart disease and

the employment. The court struck

down the statute as being in contra-

vention of Article I, Section 7 of the

Constitution of North Carolina, for-

bidding legislative grants of sep-

arate emoluments and special privi-

leges except in return for public serv-

ice. The court felt the statute at-

tempted to confer on firemen special

benefits from the ta.xpayers' pocket-

book not available to other employees

under the act. Further, this attempted

gratuity was made in the form of

Workmen's Compensation benefits,

when actually it was something quite

different, in the nature of health in-

surance.

'^^^*^
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SO/l-CfyHfJVr-today's biggest

value for light-traffic streets

SOIL-CEMENT makes taxpay-

ers' dollars go farther because

about 90 per cent of the required

material is usually native soil on

the site. It's easy to transform

high-maintenance cost streets

into strong, durable pavement

good for years of all-weather

service with soil-cement.

Soil-cement's superior value

and durability for light-traffic

streets are fully established.

Thousands of miles of soil-cement

paving are now in serv'ice in the

U. S.

North Carolina today has 8,000,000 sq. yds. of soil-cement pavement

in service on roads, streets, and airports. More soil-cement is under

construction this year.

Portland Cement Association

state Planters Bank Bldg., Richmond 19, Va.

A national organization to improve and extend the uses of portland

cement and concrete . . . through scientific research and engineering

field work.



IN A COAST-TO-COAST TEST OF HUNDREDS OF PEOPLE WHO SMOKED ONLY CAMELS FOR 30 DAYS, NOTED THROAT SPECIALISTS REPORTED:

Not one single case of throat irritation

due to smoking QA|^E[j$ T

These stars tested for Mildness — and chose Camels!

"I wanted a cigarette with rich flavor

that suited my throat. I've made those mildness

tests you've read about ... My choice is Camels!"

My movie roles are far from

easy on my voice— 1 can't risk throat

irritation. So 1 smoke Camels —
they're mildi"

Test Camels in

Your "T-Zone"

Smoke only Camels for

30 days— it's the sensible test

Your "T-Zone" (T for

Throat, T for Taste) wi

tell you how mild and

flavorful a cigarette can be

"What with movies

and radio shows, the cigarette I

smoke must agree with my throot.

My own 30-day Camel test proved

it was Camels for me!"

• You can't judge cigarette mild-

ness from one puff or one sniff.

That's why the famous thirty-day

Camel test is so convincing. Hun-
dreds of people smoked only Camels

for thirty days. Noted throat spe-

cialists e.xamined their throats each

week and reported not one single

case of throat irritation due to

smoking Camels!

The stars shown above have made
their own thirty-day Camel tests —
so have so many other smokers.

Start yours today and see how rich

and flavorful, how mild Camels are

. . . how well they agree with your

throat — pack after pack.

You'll see why, after all the mild-

ness tests. Camels lead all other

brands by billions of cigarettes!

R. J- ReyiMiW.-. Totwcco Co.. Wir






