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THE CLEARINGHOUSE
Criminal Jurisdiction in

National Forests

From time to time in the past,

questions have arisen in the minds

of law enforcement oflBcers concern-

ing their jurisdiction ovey crimes

committed in national forests. As

clarification of the legal situation,

D. J. Morriss, Forest Supervisor of

the North Carolina National Forests,

has written the state's Attorney Gen-

eral as follows:

"In the past we have had numer-

ous instances where County Sheriffs'

Departments and ofiicers of the High-

way Patrol have stated that they had

no jurisdiction on national forest

land. Cases where we have notified

them include drunk and disorderly

conduct, drovmings, accidental in-

juries and deaths, and a suicide. In

one case there was a delay of ap-

proximately three hours before any-

one investigated a drovsming case in

which there was suspicion of murder.

We have explained the jurisdictional

status of the national forest land to

quite a number of state and local of-

ficers, but due to the normal turn-

over of personnel it is a recurring

problem.

"The organic federal act under

which the National Forests were
established in North Carolina is the

Weeks Law. Section 12 of the law

(Act of March 1, 1911, 36 Stat. 961,

as amended, Sections 480, 500, 513-

519, 521, 532, 563, title 16, U.S.C.)

reads as follows:

" 'That the jurisdiction, both civil

and criminal, over persons upon the

lands acquired under this Act shall

not be affected or changed by their

permanent reservation and adminis-

tration as national forest lands, ex-

cept so far as the punishment of of-

fenses against the United States is

concerned, the intent and meaning
of this section being that the State

wherein such land is situated shall

not, by reason of such reservation

and administration, lose its jurisdic-

tion nor the inhabitants thereof their

rights and privileges as citizens or be

absolved of their duties as citizens cf

the State.'

"It would be Tiiuch appreciated if

the concerned Sheriffs, Coroners,

Highway Patrol Officers, and any

others having state or local jurisdic-

tion could be sc notified."'

INDEX AVAILABLE
The Institute of Government

has prepared an index to Popu-

lar Government covering vol-

umes 18-22. A limited number cf

copies are available for free dis-

tribution. Please address all re-

quests to Institute of Govern-

ment Box 990 , Chape! Hill.

North Carolina.

Personnel Notes
Robert M. du Bruyne retired No-

vember 19 as assistant director of

the Employment Service Division of

the N. C. Employment Security Com-
mission. Ernest G. McCracken moved
up to succeed Mr. du Bruyne, and
Alden P. Honeycutt replaced Mr. Mc-
Cracken as chief of staff services for

the commission. Edson E. Bates, Jr.

has been appointed industrial serv-

ices supervisor to replace Mr. Honey-
cutt.

* * *

Walter F. Anderson has resigned

as head of the Wildlife Resources

Commission, ending 30 years of law

enforcement work. Ben H. James of

Williamston succeeded Mr. Anderson.

Mr. Anderson served on the police

force in Winston-Salem, was chief of

police in Charlotte, headed the State

Bureau of Investigation for a num-
ber of years, and was state director

of prisons before taking the game
law enforcement post.

* * *

Sam N. Smith, who has been chief

auditor of the State Highway Com-
mission for 30 years, resigned Jan-

uary 1. Mr. Smith first joined the

Highway Commission in 1921 and
since that time has handled over two

billion dollars in state money, keep-

ing watch over a highway fund budg-

et which now runs at about 183 mil-

lion dollars a year. Ervin Dixon, CPA,
of RobersonviDe, has been named to

succeed Mr. Smith.

-i; ^ *

Maj. Edgar D. Kuykendall, solici-

tor of Greensboro courts for 47 years,

has retired from his post. He came
to Greensboro and began practice

there in 1901. When the Greensboro

Recorder's Court was established

eight years later, he was appointed

prosecuting attorney. Hubert E. Sey-

mour, Jr. succeeds Maj. Kuykendall

as solicitor of Municipal-County

Court.

George Aull has been appointed

cny manager of Lexington to re-

place H. W. Zimmerman who retired

recently. Mr. Aull was formerly as-

sistant to the city manager of Greens-

boro and comes to his new post from

Elberton, Ga., where he was city

manager.
* :^ *

Charlotte's fire chief, Donald S.

Charles, moved up to the first vice

presidency of the International Asso-

ciation of Fire Chiefs at a recent con-

vention of the group in Miami, Fla.

He served as second vice president

this year and is scheduled to become

president at next year's convention.

:k * *

Lt. H. C. Mitchell of the Greens-

boro Police Department died on No-

vember 15 at the Piedmont Memorial

Hospital. He had served in the de-

partment for 22 years, first as a foot

patrolman in 1934, and later as ser-

geant and then lieutenant in the uni-

form division.

• • •

Assistant Fire Chief J. Bryant Go-

forth, a veteran Winston-Salem fire-

man, died October 29 of a heart at-

tack, after becoming ill while direct-

ing operations at a fire. He had been

with the fire department since 1915

and had been assistant fire chief for

seven years. At the time of his death

he was department supervisor of

maintenance and equipment.
:* * *

J. Marion Redd, former mayor of

Charlotte and a long-time judge of

Juvenile and Domestic Relations

Court, died November 14. He had

been presiding jurist in the Charlotte-

Mecklenburg County domestic rela-

tions and juvenile court for 14 con-

secutive years when he resigned in

1949.
* * *

Tom E. Cunningham, city manager

cf Southern Pines, resig-ned his po-

sition in Southern Pines effective

January 1 to join the University of

Tennessee, with the specific assign-

ment of Professor of Fiscal Adminis-

tration at the University of San

Andres, La Paz, Bolivia. The Uni-

versity of Tennessee, working with

the International Cooperation Admin-

istration, will establish a school of

public administration for officials of

governmental units in Bolivia.

Louis E. Scheipers, for several

years accountant, tax collector, clerk

ard purchasing agent in Southern



2 Popular Government

Pines, has accepted the job as jity

manager in Southern Pines, succeed-

ing Cunningham.

Arson School Held

in December

Fifty-six experienced arson invesci-

gators from all over the southeastern

seaboard attended the Fifth Annual

Arson School held at the Institute of

Government, Dec. 4-7. Neal Forney,

assistant director of the Institute,

was in charge of the school.

Those attending were representa-

tives of local, state, and national gov-

ernmental agencies responsible for

arson and unlawful burning control,

law enforcement agencies, fire pro-

tection departments, and special

agents of underwriting organizations

who have graduated 'from one of the

previous arson schools at the Insti-

tute of Government or who have had

four or more years of employment

in the capacity <yi a criminal investi-

gator or special agent.

The school was designed co give

up-to-the-minute detailed instruction

to the experienced investigator in the

areas of investigative technique and

criminal interrogation.

Classroom sessions were held in the

new Institute of Government build-

ing and were conducted by exper-

ienced investigators. Lecturers and

discussion leadei's and their subjects

were Roland M. Smith of the Na-

Arson school students inves

tional Board of Fire Underwriters,

urban and rural fires; W. Paul Whit-

ley, director of the Wake County-Ra-

leigh Identification Bureau, latent

fingerprints; Louis Reineri of the Na-

tional Automobile Theft Bureau,

crime scene investigation — burned

automobiles; Henry N. Martin of the

National Board of Fire Underwriters,

investigation of dwelling house fires

;

Wyatt G. O'Neal of the N. C. Depart-

ment of Insurance, criminal investi-

gation; H. J. Harmon of the National

Automobile Theft Bureau, burning

tigate a burned rural dwelling

automobile investigation; A. E.

Pearce of the N. C. Department of

Insurance, crime scene seai'ches;

Robert L. Turnage of the N. C. De-

pax'tment of Insurance, plaster cast-

ing; Robert E. Carter of Virginia

State Fire Marshal's Ofiice, criminal

investigation of a burned automo-

bile; Roy Hall, assistant director of

the Institute, law of arson and recent

court decisions; and Mr. Forney, in-

vestigative techniques (plaster casts,

(Continued en page U)

The Fifth .Annual Arson School

Dscicn'oer 4-7, 1936



February, 1957 3

PUBLIC PERSONNEL
By Donald B. Hayman

Assistnnt Director, Institute of Government

Management Institute

A five-day Southeastern Manage-

ment Institute sponsored by the

American Society for Public Admin-
istration will be held in Athens, Ga.,

beginning Feb. 25.

The Institute will afford federal,

state, county and municipal adminis-

trators an opportunity to share ex-

periences and broaden their under-

standing o'f fundamental administra-

tive techniques while testing their

thinking and planning with a distin-

guished staff of governmental admin-

istrators and educators from the

Southeastern region.

Monday, the first day of the In-

stitute, will be devoted to an exam-

ination of the economic, social, and

public management trends of the re-

gion. Tuesday's schedule will include

a lecture on the executive's responsi-

bility for personnel, followed by

small group consideration of person-

nel and human relations cases and a

demonstration interview on delega-

tion of authority. Wednesday's pro-

gram will consider finance as a tool

of management. Cases and problems

to be considered will include depart-

mental accounting for administrative

control, preparation of budget justi-

fication, and budget execution.

Thursday's sessions will consider

problems of communications. Ses-

sions are planned on the problems and

techniques of conference leadership,

management's responsibility for re-

porting, and the administrator's role

in making agency writing effective.

The Friday morning session will con-

sider how an administrator can util-

ize staff services. Participants may ar-

range for individual tests and coun-

seling in effective speaking during the

evening hours.

All Institute activities will take

place in the University of Georgia's

new Center for Continuing Educa-

tion. Registration fsa for the Insti-

tute is $50.00. Meals and lodging at

the Georgia Center will be available

at $50.00 per individual for double

room accommodations and $60.00

per individual for a single room for

the five-day Institute session.

Public officials interested in at-

tending this Institute should write

Donald Hayman, Assistant Director,

Institute of Government, Chapel Hill,

or Dr. Frank K. Gibson, Center for

Continuing Education, University of

Georgia, Athens, Ga.

Employee Handbook

Greensboro has recently distribut-

ed an attractive employee handbook
to each of its more than 800 em-
ployees. The handbook includes a

brief description of the organization

of the City of Greensboro and a list-

ing of the staff officers and depart-

ments and operating departments.

The handbook describes briefly the

classification plan, the pay plan, the

probationary period, merit increases,

pay days, deductions, hours o'f work,

holidays, leave privileges, the group
life insurance plan, group hospital-

ization and surgical insurance, the

retirement plan, the credit union and
workmen's compensation.

The handbook also includes a brief

statement of what the city expects of

every employee and what each em-
ployee can expect of the city. The
handbook is carefully written and
cleverly illustrated and even includes

a detailed subject-matter index.

Copies of the handbook may be

secured by writing Mrs. Ruth B.

Cowan, Personnel Supervisor, City

Hall, Greensboro.

Changes in Highway Personnel

Policies Recommended

The report of the Commission

Studying the Organization of the

State Highway and Public Works
Commission contains two recommen-
dations concerning personnel. Recom-
mendation No. 6 provides, "We
recommend that serious study be

given to improving the personnel

policies which concern highway em-
ployees. We believe that an improved
organization, together with other

specific changes, will improve morale

at all levels, and that this will in

turn improve performance at all

levels." Recommendation No. 7 pro-

vides, "We recommend that restric-

tions be placed on the political ac-

tivity of officers and employees of

the Highway Department, in order

that highway operations be removed
from politics."

In explaining Recommendation
No. 6, the Commission noted its ap-

proval of recommendations of the

Highway Personnel Office that en-

gineering salary scales be raised, that

an adequate training program be es-

tablished, and that a mandatory re-

tirement age limit of 65 be estab-

tablished. (Ed. Note: The Highway
Personnel Oflnce has already acted to

implement some of these recommen-
dations.) The Commission suggested

that the Highway Department and the

Engineering Department at State Col-

lege cooperate in a training program
for prospective engineers. The Com-
mission also suggested that mainten-

ance and other employees not now
under the classification and pay plans

be brought under those plans imme-
diately.

In explaining Recommendation No.

7, the Commission had the following

to say:

"We believe that highway opera-
tions would be immeasurably im-
proved if restrictions were
placed on the political activity

of oflScers and employees. We
also believe that restrictions on
the political activity of highway
employees would enhance the
reputation and prestige of the
Highway Department, whose em-
ployees may be accused of
greater political activity than
they deserve. We have observed
that restrictions on the political

activity of officers and employees
of the Prison Department have
led to improvement in the opera-
tions of that department.

"To this end, we believe that of-
ficers and employees of the High-
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way Department should be pro-

hibited from running for par-

tisan political office, managing a

political campaign, engaging in

partisan political activities while

on duty, soliciting or accepting

money from any person for any
political purpose, using or threat-

ening to use their position to

influence the political action of

any person, or using any state

supplies, equipment, or vehicles

for political purposes.

"On the other hand, we believe

that officers and employees of

the department should retain the

right to vote as they please, to

express their opinions on all po-

litical subjects and candidates,

to hold non-partisan public of-

fice, to belong to any political

party, club or organization, to

serve as a member of a precinct

or county political committee,
and to make voluntary political

contributions.

"Finally, we believe that viola-

tions of the restrictions on po-

litical activity by any officer or

employee of the department
should be made a misdemeanor,
and that the offending officer or

employee should be subject to

suspension, demotion, or dis-

charge."

These and the other recommenda-

tions of the Commission Studying the

Organization of the State Highway

and Public Works Commission have

been endorsed by Governor Hodges

and will be considered by the 1957

General Assembly.

Pay Increases

Most Asheville employees on the

semi-monthly payroll received an

8% per cent salary increase eff'ective

December 1. The increase was imple-

mented by providing that employees

would be paid every other Friday in-

stead of twice a month. Weekly em-

ployees in Asheville received ap-

proximately $.03 more an hour effec-

tive July 1. The starting salaries for

laborers was increased from $.875 to

J.96 an hour. Policemen and firemen

were not affected by the recent per-

centage increase, as they received a

$20 a month increase last July.

In October by a split vote, with

Mayor Kurfees breaking the tie, Win-

ston-Salem granted its employees ap-

proximately a five per cent salary in-

crease. Total cost of the raises for

municipal employees was approxi-

mately $250,000 a year. A few tech-

nical employees received raises of 20,

25, or 30 per cent. The salary in-

creases for employees recei\'ing $420

per month and less were made retro-

active to July 1. Increases for em-

ployees receiving $440 per month

and above were retroactive to Octo-

ber 1.

The new pay plan was based on,

but did not follow in every respect,

the recommendations of the Public

Administration Service, which re-

cently completed a revision of the

classification plan and a study of the

former pay plan.

Shorter Work Week
Working hours of Greensboro fire-

men were reduced from 84 to 72

hours effective September 1. Eighteen

men were added to the department in

order to allow the present force a

three-day off-duty period every 16

days.

New Training Center

Greensboro's new $200,000 fire-

men's training and maintenance

center was dedicated in October dur-

ing Fire Prevention Week. The train-

ing center is the culmination of a

five-year effort to improve methods

and programs of training by the

Greensboro Fire Department.

New Personnel Director

James P. McGaughey has been ap-

pointed the first Personnel Director

for the city of Burlington. He has

been employed by the Industrial

Services Section of the N. C. Em-
ployment Security Commission.

Classification Plan Revised

A consulting firm has recently

completed a revision of the position

classification in effect in Mecklen-

burg County. One of the pioneering

innovations as far as \orth Carolina

is concerned is the classification of

the position of court reporter.

The new classification plan and pay

plan is now included in an attractive

three ring notebook binder.

Conference on Local

Governmental Retirement

Over 210 local officials met in

Chapel Hill on December 1-3 to dis-

cuss current problems in local gov-

ernmental retirement. The morning

session included a welcome by Donald

Hayman of the Institute of Govern-

ment ; a talk tracing the progress in

local retirement systems by Mrs.

Davetta L. Steed of the N. C. League

of Municipalities; ajid talks by

Nathan Yelton, Director, N. C. Pub-

lic Employees' Social Securitj-

Agency; Henry Bridges, State Audi-

tor; and M. D. Dewberry, Regional

Representative of the Bureau of Old-

Age and Survivors Insurance.

The afternoon sessions were divid-

ed into three panels. Leigh Wilson of

the N. C. League of Municipalities

and N. H. Cox o'f the Local Govern-

mental Employees Retirement Sys-

tem discussed the question, "Should

Local Employees Now Under OASI
Be Brought Under the Local Govern-

mental Employees Retirement Sys-

tem?" Nathan Yelton and Donald

Hayman discussed the question,

"Should Policemen and Firemen Now
Under the Local Governmental Em-
ployees Retirement System Be
Brought Under Social Security?"

Henry Bridges and H. B. Trader of

the Law Enforcement Officers' Bene-

fit and Retirement Fund discussed

the question, "Should Law Enforce-

ment Officers Now Belonging to the

Law Enforcement Officers' Benefit

and Retirement System Be Brought
Under Social Security?"

In the final general session, C. P.

Deyton of the N. C. Public Employ-

ees' Social Security Agency spoke on

the procedure for holding a referen-

dum and problems in reporting. The
session ended with a question and an-

swer period.

Clearinghouse
(Continued from page 2)

charting, mapping, and photog-

raphy) and psychological problems of

the psychopath, the deviate, and the

juvenile. A panel discussion was held

on public information releases on fire

investigations.

Practical problem burnings were

set up at the Institute's Clear Water
Springs firearms ranges two miles

from Chapel Hill. The problems in-

cluded investigation of a burned

rural dwelling, warehouse, and auto-

mobile; investigation of the area sur-

rounding a burning; practical instruc-

tion in the preparation of plaster

casts; and instruction in charting,

mapping, and photography.

URBAN GROWTH AND MU-
NICIPAL SERVICES: A SER-
IES OF ARTICLES. Publica-

tion of the next article (Part

III) in this series has had to be

l)ostponed to make space for a

discussion of the anticipated

impact on cities and counties of

the proposals of the Tax Study

Commission.

(Conthiui'd on inside back cover)
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General Statutes Coinixiission

Recoitimends 17 Chaniies in Laws
Bu F. Kent Burns, Revisor of Statutes

The General Assembly adopted the

Genei'al Statutes as the general law in

North Carolina in 1943 and at that

time assigned to the Division of Legis-

lative Drafting and Codification of

Statutes, of the Attorney General's

office, the duty o'f keeping the laws as

clear and concise as possible by means

of continuous statutory research and

correction.

The General Statutes Commission

was created by the General Assembly

in 1945 for the purpose of advising

the Division of Legislative Drafting

in its continuous statutory research

and correction, in the publication of

the General Statutes, and in making

a continuing study of all matters in-

volved in the preparation and publi-

cation of modern codes of law. By
1951 it had become apparent that this

limited type of revision would not

keep the General Statutes in line with

the changing conditions in this state

and to accomplish this purpose, the

General Assembly authorized the

General Statutes Commission to

recommend substantive changes in

the law.

Bills Propostd

In preparing the bills which are to

be submitted to the 1957 General

Assembly the Commission has con-

sidered suggestions from many
groups and many individuals, includ-

ing members of the General As-

sembly, clerks of the superior court,

professors at the law schools of North

Carolina, members of the Bar and the

North Carolina Judicial Council. Dur-

ing the biennium 17 bills have been

approved by the General Statutes

Commission 'for submission to the

1957 General Assembly. The titles of

these bills, together with a very brief

explanatory note with respect to each

bill, are set forth below. Copies of a

more comprehensive brief for each

bill will be furnishd to the members
of the Senate and House committees

to which the bills are referred. The
bills recommended for enactment are

as follows:

1 and 2. Two bills providing the

fee and tax schedules for the new
Corporation Acts. When the Business

Corporation Act and the Non-Profit

Corporation Act were enacted by the

General Assembly in 1955, the fee

and tax schedules were omitted, with

the understanding that such schedules

would be incorporated in separate

bills to be submitted to the 1957 Gen-

eral Assembly. Consequently, two

such bills have been prepared—one

for the Business Corporation Act and

one for the Non-Profit Corporation

Act.

3. A bill to clarify the status of

corporations having less than three

shareholders. A recent decision of the

North Carolina Supreme Court has

had the efl'ect of casting a doubt upon

the existence of all corporations hav-

ing less than three shareholders. A
great many corporations in this state

do not comply with the requirements

laid down by the court. The bill is

in two steps: first, it renews the life

of corporations which may have be-

come dormant as a result of the Su-

preme Court's decision and, secondly,

it takes care of corporations in which

all of the stock is acquired by less

than three shareholders after the ef-

fective date of the Act.

4. A bill to amend sections 55-

46(a), 55-52(c) and 55-59(a) of the

Business Corporation Act. The first

of these sections amends G.S. 55-

46(a) by making clear, in accordance

with the general theory of the Act,

that one can become a shareholder

before stock is fully or partly paid

for. The second section of this bill,

amending G.S. 55-52 (c), is designed

to clarify the corporation's power to

purchase its own stock in the exer-

cise of a first refusal right, such a

right being frequently found in stock

transfer restrictions in close corpora-

tions. The third section of the bill

amends G.S. 55-59 (a) by inserting an
exception to the general right given

to corporations in that subsection to

rely on the stock records by depriv-

ing it of such right when the issuance

is based on forged endorsements or

on duplicate certificates issued upon
false affidavits of loss.

5. A bill to amend G.S. 1-79 so as

to conform to the terminology of the

Business and Non-Profit Corporation

Acts. The purpose of this bill is

simply to incorporate the changes in

terminology made by the Business

and Non-Profit Corporation Acts into

G.S. 1-79. This section sets forth the

residence of a domestic corporation

for the purposes of suing and being

sued. Residence is where the principal

office or registered office of the cor-

poration is said to be located by the

certificate or articles of corporation.

6. A bill relating to the place of

registration of corporate mortgages

on personal property (G.S. 47-20.2).

This bill would make such changes

in the corporate mortgage registra-

tion statute as are necessary to make
it conform to the new Business Cor-

poration Act and certain changes in

the law relating to the place of regis-

tration to avoid any confusion that

may arise as to the proper place of

registration.

7. A bill to validate certain amend-
ments to corporate charters extend-

ing corporate existence. Under the

existing law (G.S. 55-164.1), where
a private corporation, chartered

under the general laws of this state,

has continued to act as a corporation

after the expiration of its period of

existence as theretofore fixed in its

charter and has thereafter filed in the

office of the Secretary of State an
amendment to its charter to extend

or renew its corporate existence, such

amendment is validated. This provi-

sion was included in the new Business

Corporation Act (G.S. 55-162, effec-

tive July 1, 1957), but was not in-

cluded in the new Non-Profit Cor-

poration Act. This bill would write a

similar provision into the new Non-
Profit Corporation Act.

S. A bill to clarify the procedure

for levy on shares of stock. Under
the present law a distinction has

been made between shares of stock

and share certificates in investment

or business trusts. The Commission
felt that for the purposes of execu-

tion there is no justifiable distinction

between these interests and stock

certificates. The bill further clarifies

certain terminology to insure that all

corporations are included and pro-

vides necessary changes in the pro-

cedure.

9. A bill to abolish the rule in Shel-

ley's Case. This rule has already been

abolished in all but nine of the states

of the United States and in England
(Continued on page 21)
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Judicial Council Makes Proposals
By John A. Robertson, Executive Secretary

Court Administration

Financial Responsibility Act,

G.S. 20-279.2

The petition which stays the Com-
missioner of Motor Vehicles' order re-

voliing or suspending a driver's li-

cense caused such an accumulation ol

cases that it became impossible for

the superior court to dispose of them

in a prompt and orderly fashion. The

maximum accumulation was 2100

cases. Over 3600 have been filed and

there are now about 1000 cases on

the docket. The Judicial Council is

presenting an amendment to correct

this situation with a view to a speedy,

competent hearing with due regard

to the motorist's right of petition.

The petitions are now being filed at

the rate of 100 a month, and it is

estimated that a substantial percent-

age of the petitioners are unquestion-

ably in the right. It is felt this bill

will expedite these matters and pro-

tect an innocent segment of the

public.

This amendment provides that

upon the filing of a petition in the

superior court by the petitioner, set-

ting forth his grounds for relief, the

order of revocation would be sus-

pended for sixty (60) days after fil-

ing of an answer, unless disposed of

meantime by order of court; that

pi'iority on the calendar be given to

the hearing of such petitions; that if

the matter is not heard within sixty

(60) days after answer is filed, the

Commissioner's order will take ef-

fect; that there may not be a con-

tinuance except by an order signed

by the judge for good cause shown;

that such petitions are to be heard by

judges of the superior court, regular

or special, in or out of term; that if a

party is only guilty of contributory

negligence and a person is probably

not damaged by the accident the

petitioner shall not lose his license.

It also proposes that the petitioner

pay the costs. The Chief Justice of

North Carolina is authorized to call

special tenns and assign judges there-

to for the disposal of petitions. The
petition may be disposed o'f whether
the Commissioner is represented or

not, if he has been given notice.

A Bill to Amend G.S. 7-70 to Change
Designation of Court Terms

A situation has developed where

frequently it is desirable to change

the designation of court terms. This

arises when a county has a term of

civil court approaching with very few

civil cases to try. The local bar may
wish to proceed with the heavier load

of criminal cases. Occasionally, the

reverse is true and the bar would like

to convert from criminal to civil. It

has been possible to effect this under

existing statutes (G.S. 7-71.1 and

G.S. 7-78) but it is cumbersome and

wasteful administratively. A more

streamlined procedure is needed and

it is the purpose of this bill to pro-

vide it. It is considered that this will

make possible a change in terms from

criminal to civil, and from either to

a mixed temi, or vice versa.

Solicitorial Workload Bill, G.S. 7-43.3

and G.S. 7-43.6

In several of the solicitorial dis-

tricts a backlog of cases has accumu-

lated that cannot be removed with-

out providing some assistance to the

solicitor. This help must be of a

regular nature, and to clear the

docket the court will have to stay in

constant session. It is also contem-

plated chat the need will be recur-

rent, and the existence of machinery

to handle this will implement any re-

organization that is made.

This amendment provides that if

there is more than one term of crim-

inal court in a solicitorial district the

same week, it shall be the duty of the

solicitor to appoint an assistant.

When the appointment is made be-

cause there are conflicting terms, the

county having the more recently

created term is to pay the compensa-

tion of the assistant at the rate of

$200 per week. In the event said con-

flicting terms were created at the

same time, the solicitor is to deter-

mine which county is to pay. But no

additional compensation is required

if the solicitor in his discretion ap-

points the existing assistant solicitor

who has been appointed by the Coun-

ty Commissioners under G.S. 7-43.2.

Reform of Jury Selection, G.S. 9-1

A grievous problem in the manner
of selecting jurors in a number of

counties has been called to the at-

tention of the Council. It has been

shown that as a result of these

methods a large number of people

who have been convicted of crimes

are impaneled to try criminal cares.

Another result has been the impos-

sibility to secure a literate jury for

the trial of civil cases, some o'f which
are very complicated.

These situations appear to have de-

veloped from lack of supervision and
the difficulty of placing the ultimate

responsibility for the operation of

the system.

It is believed this bill will remedy
the situation by providing for the

resident judge of the superior court
to appoint a jury commissioner. This
is a system which has long proved
satisfactory in the operation of the

federal district courts in this state.

Procedural Matters

To Provide Fee for Guardian
Ad Litem, G.S. 1-65.1

Though it seems the general prac-

tice, there is no specific authority to

tax the fee of a guardian ad litem

where the defendants are infants or

persons noyi compos mentis. The Coun-
cil has decided at the suggestion of

the clerk of the superior court of

Guilford County that it would be
helpful to court ofllcials to make this

statutory. The bill provides that the

fee be fixed and taxed as part of the

costs.

To Provide Fee for Respondent's At-

torney in Condemnation Proceedings,

G.S. 1-209

In a condemnation proceeding

where the petitioner abandons the

action, the clerk is not authorized to

tax the petitioner with the fee for

respondent's attorney. The inequity

here is that the respondent through
no fault of his own has been pro-

ceeded against and has been forced

to retain counsel. The purpose of this

amendment would allow the clerk to

tax as part of the costs against the

petitioner the fee of the attorney

whom the respondent has been
obliged to obtain. The bill also pro-

vides for the petitioner to take a

voluntary non-suit.

Instructions in Writing Discretionary

With Judge, G.S. 1-182

At the present time a trial judge

has no discretion as to whether he

puts his instructions to the jury in

writing. A bill is presented which

leaves it to the discretion of the

judge.

(Continued on page 26)



February, 1957

The Tax Study Commission's Report
As It Affects Cities and Counties

By George H. Esser, Jr. and Henry W. Lewis, Assistant Directors, Institute of Government

Introduction

Since the release of the report of

the North Carolina Tax Study Com-
mission on November 30, 1956, prin-

cipal attention has been given to the

report's recommendations as they

affect state revenues on the one hand

and the taxation of business on the

other. The purpose of this article is

to look specifically at the recom-

mendations of the Commission as

they will affect city and county gov-

ernment.

Summary of Recommendations

The Commission's report directly

or indirectly affects city and county

government in recommending:

1. That the present local tax on

bank shares should be repealed;

2. That the personal property of

state banks be exempted from

local taxes;

3. That 100 per cent (rather than

80 per cent) of the net collec-

tions from the intangibles tax

be returned to the counties and

municipalities under the exist-

ing distribution formula;

4. That the General Assembly

consider submitting to a vote of

the people the following propo-

sals for amendments to the

Constitution:

a. To exempt products of the

North Carolina soil from

property taxes when such

property is in the hands of

the farmer who raised it or

in the hands of the manu-
turer who bought it;

b. (an alternative to a) To
classify products of the

North Carolina soil when
in the hands of the farmer

who raised them or in the

hands of the manufacturer

who bought them so that

they may be taxed at a low

protective rate;

c. To exempt all or certain

classes of intangibles from

property taxation;

5. That the present Schedule B
license tax structure of the

state and the license taxing

powers of cities and counties

be replaced by an occupational

license levy which for the most

part is based on business vol-

ume with reasonable rates ap-

plied to each category and with

the rates for different cate-

gories fixed to reflect broad dif-

ferences in gross profit mar-

gins. The powers of counties

and municipalities will supple-

ment the state's powers so that

no business will pay more than

one tax to one unit of govern-

ment; in general, business of a

strictly local character will be

taxed locally and highly mobile

businesses will be taxed on a

uniform state-wide basis by

the state only;

6. That municipalities be granted

the power to raise additional

revenues from two sources:

a. Increasing the maximum
motor vehicle tax which

may be levied by cities

from $1 to $10;

b. Permitting cities to levy a

tax of up to $10 on all

persons earning salaries or

wages within the city.

This article presents those part* of

the Commission's report which deal

with these recommendations. So far

as possible the words of the Commis-

sion have been used. In a few in-

stances, for purposes of clarity, the

paragraphing and punctuation have

been altered. The figures in brackets

supply the page references for the

quotations in the Commission's print-

ed report.

The Locally Administered

Ad Valorem Property Tax

"It is an incontrovertible fact that

state and local taxes are cost factors

which are carefully considered by

business and industry when it is con-

templating expanding or locating at

any given place. ... It has always

been known that North Carolina has

relatively high income and franchise

taxes on corporations." [p. 4] In

summarizing North Carolina's answer

to criticism on these two taxes, the

Commission noted that the state has

(1) maintained that a larger portion

of state and local governmental

functions have been financed at the

state level in North Carolina than is

true in any comparable state of the

union, and, therefore, (2) that local

property taxes were consequently at

such a reasonably low level that the

total tax btirden [state plus local]

was not too high in comparison with

neighboring states, [p. 4]

But, in its study of this very point

the Commission "found that the im-

pact of state and local taxes in many
desirable locations in North Carolina

is greater on many types of indus-

tries and businesses than is the im-

pact of state and local taxes in many
locations in the other Southeastern

States. In other words, it is not al-

ways true that the total tax package
in North Carolina is as reasonable as

that of the other Southeastern States.

. .
." [p. 5]

Having made this determination,

the Commission gave an analysis of

the reasons that led it to this conclu-

sion :

"The two major reasons for this

comparative unfavorable tax burden
are to be found within the state in-

come tax and the local property tax.

Whereas, there are many desirable

available plant sites within North
Carolina in locations where the prop-

erty tax bill would be quite low in

comparison with sites in other South-

eastern States, there are many exist-

ing plants within cities (and within

certain counties where there is a

large and healthy growth now tak-

ing place) which levj* a much higher

tax than many such locations in other

Southeastern States. Aside from the

question of tax exemptions granted

in some other states, the ratio of

assessed value to fair market value

of industrial type property in many
locations in other Southeastern

States is extremely low, and this has

a marked effect upon the impact of

taxation upon industries in such lo-

cations. . . ." [pp. 5-6]

With respect to municipal corpora-

tions, the Commission added this sig-

nificant comment: "Since in certain

cities property taxes are becoming
relatively high and since certain

cities feel cramped because the prop-

erty assessment machinery is in the

hands of the county, some flexibility
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in city tax levying authority seems

desirable." But the Commission was
quick to add: "City assessment at

present is deemed undesirable. . .
."

[p. 13]

As to the future, the Commission

summarized its attitude toward the

property tax as follows:

"The property tax problems are

always many. Some of them have

been alluded to herein. The State

long, ago recognized the heavy hand

of such a tax and virtually removed

itself from the field and then adopted

a broader state tax structure . . .

and centralized state government to

provide property tax relief.

"Since that time, local property

taxes in general have had no great

iirpact on agriculture.

"At the location of many avail-

able and highly desirable plant sites,

however, and within certain cities,

property taxes have reached a level

which when combined with the im-

pact of a bad allocation formula

under the State Income Tax, pro-

duces a comparatively excessive tax

load.

"A change in the allocation for-

mula [as the Commission proposed]

should alleviate the total impact dis-

tortion for the present.

"When the need for a comprehen-

sive property tax study arises, it

should be made on an intensive and

extensive basis with proper staff and

proper financing." [p. 14]

Specific Recommendation:

"Since agricultural production and

the manufacture of agricultural raw
materials into finished consumer

products are of such primary impor-

tance to a large portion of North
Carolina's population and industry,

the General Assembly should con-

sider the advisability of offering a

constitutional amendment.
"[1] to exempt products of the

North Carolina soil from property

taxes when such property is in the

hands of the farmer who raised it or

the manufacturer who bought it,

"[2] or, as an alternative, tax it

at a protective low classified prop-

erty tax rate." [p. 14]

The Tax on Bank Shares

"In studying the taxation of state

and national banks under the North
Carolina tax laws the Commission
found banks to be taxed under an

archaic and cumbersome share tax

system. . . . [T]he State Board of

Assessment certifies to local property

tax jurisdictions the value of the

shares of the capital stock of the

banks after deducting certain in-

vestments from the surplus accounts.

Against this valuation of this class o'f

intangible property the several local

governmental units each levy a tax

at the general property tax rate of

the unit. [p. 8]

"[The Commission] also found

that state banks are subjected to the

corporate net income tax but that

national banks do not pay the income

tax, or any tax directly to the state

government. At the time the share

tax was first employed, prior to 1921

when the income tax was adopted, it

was the only method by which na-

tional banks could be taxed under

the laws of Congress which prescribe

the allowable methods, [p. 8]

"The Congress thirty years ago

enacted a provision pennitting the

taxation of national banks under a

franchise tax measured by total net

income. During this time the post-

ponement of a re-examination of the

methods by which banks are taxed

has permitted the evolution of a

situation of inequitable distribution

of the total tax bill of banks between

various types of banks.

"National banks are favored over

state banks.

"Larger state banks are generally

favored over smaller state banks.

"State banks engaged in commer-

cial type operations are favored over

state banks engaged in industrial

type operations.

"State banks in different geo-

graphical locations pay different taxes

because of widely varying property

tax rates.

"Due to the fact that under the

North Carolina Income Tax, income

from Federal government obligations

is not included as taxable income,

state banks which act only as de-

positories receiving the people's de-

posits, investing the money in gov-

ernment bonds and declining to

make loans to any appreciable ex-

tent to local businesses and indi-

viduals are favored over the banks

that try to fulfill their obligation as

a part of the modern business com-
munity.

"Because of the peculiar manner
prescribed for ascertaining the tax

base of the present share tax, state

banks with small capital stock ac-

counts are encouraged to increase

surplus rather than capital stock,

creating a disproportionate net worth
structure in order to avoid an in-

creased share tax liability.

"In short, from the viewpoint of

the impact of state and local taxes

on various types of banking institu-

tions the Commission could find no
equity in the present method of

measuring tax liability." [pp. 8-9]

Specific Recommendations:

The Commission recommends that

this situation be alleviated:

"[1] by equalizing the present

total tax bill of the state banking in-

stitutions by the use of a 4^% excise

or franchise tax measured by net in-

come (including interest from Fed-
eral obligations and other govern-

mental obligations except North
Carolina state and local bonds)

;

"[2] that the share tax be re-

pealed; and,

"[3] as is prescribed by Congress

under this method of taxing national

hanks, that banks be exempt from
local personal property taxation, and

"[4] that dividends paid by the

banks be deductible from the indi-

vidual's gross income under the in-

come tax." [p. 9]

Projected Effect:

"This will result in the payment by
both national and state banks of an

equitable tax to the State Govern-

ment and will equalize the tax bur-

den between all types of banks. The
tax will be in lieu of all other state

and local taxes except real estate

taxes. . .
." [p. 9] The Commission

estimated that its recommendations

as to the taxation of banks would
bring an annual loss to counties of

$300,000 and to cities an annual loss

of $272,000. [p. 12]

The Tax on Intangible

Personal Property

"The present [intangibles tax] sys-

tem and the various alternatives

were carefully studied. Since the field

of property taxation is significantly

guided and controlled by constitu-

tional provisions, it is necessary to

evaluate the alternatives available in

light of probable constitutionality.

"The General Assembly is not

granted authority to exempt in-

tangibles from the property tax.

"It may place intangibles under
the local general property tax. But
the General Assembly may not au-

thorize local taxing authorities, in

their discretion, to exempt intangible

personal property from taxation.

"The authority granted [to the

General Assembly by the Constitu-

tion] is that of classification; the

power to exempt is specific and not
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general; and uniform property taxa-

tion within classes is required.

"In addition to the legal problems

involved in the consideration of any
recommendations as to exemption or

local option there is a serious ques-

tion as to the equity of advising that

such a broad class of property be

allowed to escape the property tax.

. . ." [p. 10]

SpeciBc Recommendations;

"[1] Since the problem has been

presented to the Commission as such

a pressing and important one, we
recommend that the General As-

sembly consider whether it be ad-

visable to offer to the people a Con-

stitutional amendment to exempt all

or certain classes of intangibles from
property taxation so that the will of

the people [may] be known on this

question, [p. 10]

"[2] . . . The Commission believes

. . . that collections from intangibles

taxes should be entirely local reve-

nues since the State government
itself levies no general property tax

and since the tax is in lieu of local

general property levies against these

classes of property. It is, therefore,

recommended that the State continue

to collect the tax because of the im-

practicability of local administration

but that one hundred per cent of the

net collections be distributed to local

units instead of the present eighty

per cent. . . ." [p. 11]

Projected Effect:

The Commission estimated that its

recommendations as to the taxation

of intangible personal property

(without reference to any constitu-

tional changes) would bring in-

creased revenues at the rate o'f

$950,000 per year for counties and

?650,000 per year for cities, [p. 12]

The Privilege License Tax

The Commission studied carefully

the system of privilege license taxa-

tion, consisting of state taxes levied

in Schedule B of the Revenue Act,

a small number of county license

taxes levied under specific authority

found in Schedule B, and city license

taxes levied in comprehensive city

ordinances under general authority

contained in G.S. 160-56 as limited

by Schedule B with respect to those

businesses also taxed by the state.

Findings

"The system of license taxation is

a hodge podge method of extracting

relatively small total amounts of

revenue through a very inequitable

and irritating hierarchy of levies by

three different governmental units,

the various levies being on a multi-

tude of various bases in many in-

stances having no relationship to the

amount of business done. The total

of all licenses levied on a particular

business by all levels of government
in some instances constitutes a con-

siderable impact. . . ." [p. 7]

"There are inequities between
competitors in the same categories

of businesses, between different types

o'f businesses, and there are inequi-

ties because of the locations of busi-

nesses." [p. 7]

Amplifying this general statement
in the body of the report, the Com-
mission found that:

"1. The taxes levied by the state

(and by most local units) have no
direct relation to the size or volume
of the business.

"2. The basis of taxation is often

so inexact as to be discriminatory.

"3. Rates of taxation in Schedule
B have not been periodically changed
to reflect economic conditions. . . .

"4. No provision has been made
for avoiding possible discrimination

in the accumulation of taxes on a
number of different activities." [p.

70]

The Commission further pointed

out that (1) small businesses pay pro-

portionately higher license taxes than
large businesses in the same cate-

gory, and (2) license taxes are higher
in large cities than in small cities,

[p. 70]

". . . As a state with many thou-

sands of marginal businesses. North
Carolina cannot afford to put un-
necessary obstacles in the face of

small enterprises, even when those

obstacles are not high in relative

dollar amount. In the opinion of this

Commission, the system of license

taxation should be changed to elimi-

nate this inequity—particularly as

between businesses of the same
type." [p. 70]

"When it is necessary to issue over

500,000 licenses to no more than

75,000 individual enterprises in order

to raise just $10,000,000 in tax reve-

nue at all three levels of govern-

ment, it is obvious that something is

wrong. . . ." [p. 70]

Basis for Revision of the Tax
"The Commission feels that the

State should plan to eventually aban-

don the license tax or privilege tax

approach. Until repeal is possible

from the revenue standpoint, how-
ever, it is highly desirable to clean

up this area of taxation by more

clearly and equitably defining the

businessman's license tax obligation,

by removing the overlapping taxing

authority of the different levels of

government and by setting a ceiling

on the licensing authority of local

governmental units. . . ." [p. 7]

Other criteria set forth by the

Commission included a desire to pro-

tect the revenue-producing potential

of both state and local governments,
to recognize insofar as possible the

principle of local legislative discre-

tion, and to make administration of

the tax easier and less annoying to

businessmen, [p. 61]

".
. . Rather, [the Commission]

approves the theory that every busi-

ness should pay in some measure for
the privilege of doing business, that

this tax payment should not be based
on the value of property owned or

on the profitability of doing business

in a particular way, and that the tax
should be a relatively low tax so

constructed that no business will be
penalized in relation to other com-
petitive businesses or in relation to

all other types of business." [p. 73]

"Volume of business has long been
considered as an effective basis for

taxation, at the state as well as at

the local level, and it generally fits

the concept of a broadly-levied occu-

pation tax. . . ." [p. 73]

After reviewing the arguments for
and against volume as a measure of

taxation, the Commission concluded
that "any effort to consider all the

complex factors entering into busi-

ness operations in devising an occu-

pation tax which will produce a rela-

tively small amount of revenue
would be self-defeating. The Com-
mission has concluded that a tax

measured by the gross receipts or

gross sales of particular businesses

would be fair if the rate were low
and if the element of cost of goods
sold were taken into consideration in

fixing rates." [p. 73]

In order to take the element of

cost of goods sold into consideration,

the Commission authorized a special

study to compare gross profits ratios

(the ratio of gross receipts minus

cost of goods sold to total gross re-

ceipts) in each of the business cate-

gories defined for this state by the

Department of Tax Research.

"The Commission has not strictly

followed the mathematical relation-

ships established by this study, but

these relationships have been used

as a guide in arriving at the rates

recommended for the levy of occu-
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pation taxes. . . . For example, it Tvas

determined that service trades liave

a gross profits ratio as compared

witli retail trades of 'from 3-1 to 5-1.

Thus, in fixing rates of taxation, the

maximum rate authorized for taxa-

tion of service trades has been fixed

at .3 of 1% of gross receipts while

the maximum rate authorized for

taxation of retail trades has been

fixed at .09 of 1% of gross receipts

—

a ratio of about 3-1. . .
." [p. 74]

After deciding upon the general

basis for an occupation tax, the Com-
mission considered these four specific

plans for dividing taxing powers be-

tween the state and local govern-

ments :

"Plan A. A state levied and col-

lected occupation tax with a portion

of the proceeds from this tax shared

with local governments.

"Plan B. A state levied and col-

lected occupation tax with local gov-

ernments having the power to levy

additional local occupation tax rates

which would be collected by the

state.

"Plan C. A state levied and col-

lected occupation tax with local gov-

ernments having a separate power to

levy and collect local occupation

taxes.

"Plan D. A state levied and col-

lected tax on selected occupations

and a local power to levy and col-

lect occupation taxes on all occu-

pations not taxed by the state."

[p. 74]

Factors Considered in Selecting a

Plan

With four plans before them, the

Commission found that a number of

secondary decisions had to be made
before one plan could be agreed upon.

Among the factors considered were

these:

1. The undeniable fact that the

state is better equipped to collect

taxes based on gross sales than local

governments, [pp. 74-75]

2. The desirability, in attracting

industry to this state, that there be

as much certainty as possible in the

amount of the occupation tax which

a particular business may have to

pay to state and local governments,

[p. V5]

3. The desirability of protecting

businesses with high mobility, such

as local and regional distributors,

from paying local occupation taxes

to several different cities, [p. 75]

4. The fact that in such cases as

the manufacture of products under-

going several processing operations

from several different manufactures,

the imposition of an occupation tax

on each of these manufactures would

possibly affect the competitive stand-

ing of the final product when it

reached the market in competition

with similar products manufactured

in other states, [pp. 75-76]

5. The need of local governments,

particularly cities, for additional

sources of revenue if North Carolina

cities are to provide the services

required to (a) make urban areas in

North Carolina attractive to industry

and (b) encourage all forms of eco-

nomic development, [p. 76]

6. The desirability at the local level

of leaving the determination as to

what taxes are levied and at what

rate to the discretion of local govern-

ing bodies, [p. 76]

After examining each plan with

these factors in mind, the Commis-

sion reached this decision:

"Plan D seemed to solve some of

these problems. By vesting in the

state the power to tax those occupa-

tions which have mobility, those oc-

cupations on which information is

most difficult for cities to obtain, and

those occupations which seem to

have little relationship to local serv-

ice needs, this plan would assure

better administration of the occupa-

tion +ax and fewer inequities result-

ing from mobility and cumulative

burdens. By vesting in local units of

government the power to tax occu-

pations which are basically fixed in

location, which call for greater local

services, and which can supply in-

formation to local tax collectors

more easily, the plan would give local

governmental units tax sources which

could be administered properly on

the local level.

"Plan D requirea that the state

and local occupation taxes be consid-

ered as a single system in order to

measure the total impact of the tax

on all business activity, a require-

ment that is not necessarily present

in the other plans. Since the state

tax is subject to amendment only

during sessions of the General As-

sembly, and since it is levied at the

same rate throughout the state, it

was necessary to put a ceiling on the

taxing power of cities and counties

so that businesses in cities which

levied the maximum rate authorized

would not be penalized in compari-

son with businesses paying the state

tax. This ceiling also provides a cer-

tainty that is not now present in the

city tax structure. . . . The plan sug-

gested will permit every city at least

to replace the revenues presently de-

rived from privilege license taxes.

. .
." [p. 78]

Specific Recommendations—Cities

Under the plan recommended by

the Commission, the state will levy

and collect all occupation taxes

levied on wholesale businesses (.075

of I'/c of gross receipts), a few se-

lected services (.3 of 1% of gross re-

ceipts), selected amusements (either

at existing rates, as for circuses, car-

nivals and football games, or at .6 of

1% of gross receipts), vending ma-

chine operators (.09 of 1% of gross

receipts), selected manufacturers

(soft drink bottlers at .4 of 1% of

gi-oss receipts, and ice cream manu-
facturers, newspapers and radio and

television stations at .1 of 1% of

gross receipts) , the larger contractors

(.1 of 1% of gross receipts), profes-

sions ($50 per person), financial in-

stitutions (at existing rates), and a

few miscellaneous businesses (at

existing rates), [pp. 62-63; 78-79]

The Commission further recom-

mended that cities have the power

to tax those businesses listed in Table

No. 1 and at the rates listed in that

table.

In addition the Commission made
some recommendations concerning

administration of the tax by cities.

"The Commission recognizes that

many cities and towns will have dif-

ficulty in collecting taxes based on

gross receipts, and accordingly it

recommends that cities and towns

have the option of levying either a

tax based on gross receipts or a tax

based on flat fees or some other

methods of measurement. In order to

insure equity, however, a business in

a town which uses the flat fee basis

should be allowed to pay on the fee

basis or on the gross receipts basis.

... In other words, if a grocery store

is taxed a flat tax of $50, and the

owner of the store proves that his

gross receipts for the previous year

were $40,000, he would pay a tax of

just $36 (.09 of 1% X $40,000 . . .)

by exhibiting his books for that year

to the tax collector at the time the

tax was due.

"To assist tax collectors in cities

where the gross receipts tax is em-
ployed, the Commission recommends
that the tax collector in each such

city, or his accredited representative,

be given authority to check state tax

returns in order to insure that busi-

nesses in his city are making accu-

rate reports to the city. . . ." [p. 81]
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Further, the Commission recom-

mended that cities be given the

authority to "establish classifications

within retail and service categories

and to levy different rates of taxa-

tion on businesses in such classifica-

tions, so long as the rate for the

categoi-y is not exceeded and so long

as no classification is exempt from
taxation." [p. 80]

Specific Recommendations—Counties

"The Commission recommends that

counties be given authority to levy

an occupation tax on all busiiiesses

located outside the corporate limits

of municipalities in the following

categories: retail trade; eating estab-

lishments; service activities; manu-
facturing; amusements. In other

words, the counties could tax the

same types of businesses that cities

can tax and the same limitations

imposed on cities would apply to

counties, but the county would have

Table

Businesses Taxable by North Caroli

Business Category

1. Retail trades (except gross sales

of vending machine operators,

taxable by the state)

2. Establishments selling prepared

'food

3. All services except those taxed

by state

4. Moving picture theaters (except

drive-in theaters)

5. Bowling alleys, amusement parks,

swimming pools, skating rinks,

and other amusement enterprises

and devices

6. Billiard and pool tables

7. Contractors and construction

trades not taxed by the state

8. Local manufacturing activities

the power to tax only those busi-

nesses outside of cities. The Commis-
sion recommends, however, that the

maximum county rates be one-half

the maximum rates authorized for

cities except that (1) the rate for

taxation of amusement activities

would be equal to the city rates and

(2) the maximum tax which could

be collected from manufacturers

would be $1,250. Counties would

have the same choice between a gross

receipts tax and a flat fee tax (with

a floor) recommended for cities; they

would have the same classification

power with respect to retail trades

and services i-ecommended for cities;

they could only tax those intrastate

manufacturing sales which the cities

would have the power to tax." [pp.

81-82]

Projected Effect

"Careful examination of 1954

gross sales information in a sample

No. 1

na Cities under Recommended Plan

Rate

Up to .09 of 1% of gross receipts at-

tributable to the city or town in

which business is located.

Up to .15% of total gross receipts

Up to .3 of 1% of total gross receipts^

Up to .6 of 1% of gross receipts

Up to .6 of 1% of gross receipts

From $10 to $60 per table, depending

on size

Up to .1 of 1% of gross receipts^

Up to .1 of 1% of the gross sales

from goods manufactured in the city

and sold to North Carolina concerns,

but the maximum tax levied shall not

be more than $2,500. Sales to other

manufacturers for further processing

would be excluded.

" The following services would be taxed by the state on the basis of high
mobility: all laundry, cleaning and pressing services; all advertising agencies
and advertising services (newspaper and radio and television advertising would
be taxed under the taxes listed in manufacturing) ; mercantile credit and col-

lection agencies; private employment agencies; news syndicates; and services

to dwellings such as exterminating services. All other services would be sub-

ject to tax by cities and counties.
b Contractors and construction trades taxed by the state include any con-

tractor or subcontractor who undertakes or executes a contract for the con-
struction of any item listed in G.S. 105-54 and costing more than $10,000. In

other words, if any business is awarded a contract for either general construc-

tion or for installation of plumbing, heating, or electricity or 'for interior deco-

ration, and the amount of such contract or subcontract is in excess of $10,000,
the state will tax that business for all contract or construction work performed
during the year. Cities and counties have the power to tax businesses doing
such contract or construction work where no single contract amounting to

$10,000 or more during the year is involved.

of more than 30 cities and towns

shows that every city but one would
derive more revenue from the occu-

pation tax if the maximum rate sug-

gested by the Commission is levied

than it derived in 1954 from privi-

lege license taxes. Charlotte, for

example, would just about replace

the revenue it obtained from license

taxes, as would Winston-Salem, Wil-

mington and Raleigh. Greensboro,

Durham and Asheville would net an
increase of as much as 25%. . .

."

[p. 82]

The Commission concluded that

just about every city or town could

derive at least as much revenue from

the occupation tax as they now de-

rive from license taxes.

"If all counties levied the maxi-

mum rate authorized, the revenue

derived would just about equal col-

lections today from privilege license

taxes. This result is not necessarily

true in individual counties, for some
of the larger counties would collect

a smaller amount in license taxes.

"City and county tax officials

would have an easier job in collect-

ing occupation taxes than they now
have in collecting license taxes. First

of all, within the limits prescribed,

governing boards would be able to

levy taxes which are equitable as be-

tween businesses in the same cate-

gory, something they have heretofore

been unable to do and have wanted

to do. Secondly, the governing boards

may, if they choose, adopt graduated

taxes not strictly based on gross re-

ceipts. . . . Tax collectors would have

but one tax to collect from each re-

tail and service activity. . . . The
number of individual taxes collected

by cities and towns would be between
one-quarter and one-half of the num-
ber of licenses now issued." [p. 83]

New Sources of Revenue

for Cities

"In considering revision of all

parts of the state's tax structure the

Commission has been particularly

sensitive to the problems and needs

of local units of government. . .
,"

[p. 76]

"At a time when a program of in-

dustrialization is underway in the

state, the cities have the positive

duty to provide the services that are

required to (1) make urban areas in

the state attractive to industry and

(2) encourage all 'forms of economic

(Continued on page H)
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Collecting Ad Valorem Taxes from Bankrupt

Taxpayers
By Joseph B. Cheshire, Jr., of Harris, Poe & Chesliire, Attorneys-at-Laiv, Raleigh

[Note: This article is based on a lec-

ture Mr. Cheshire delivered at the an-

nual conference of the North Carolina

Tax Collectors Association at the In-

stitute of Government, April 18, 1956.]

Property—real, personal, poll, and

dog—is listed for taxes each year in

January. The tax rate is fixed at a

later date, and the taxes become due

in October. These taxes carry with

them liens which attach:

1. To real estate retroactively as of

January 1 of the current year without

levy by the collector;

2. To personal property as of the

time the property is levied upon or

attached, in the manner of a levy un-

der execution. (Levy cannot be made
before the tax due date unless there

is danger of the property being re-

moved from the state.)

Levies for taxes when they attach

come ahead of all other liens, whether

prior or subsequent, and they are not

affected by receivership or bankruptcy

of the property owner.

This summarizes the state law un-

der which county and municipal tax

collectors operate in North Carolina,

but it is not so simple as it sounds

when complicated by receivership or

bankruptcy, particularly when it be-

comes necessary to face questions of

state, county, and municipal taxes

competing with federal taxes.

From the beginning it is important

to bear in mind that there is a dis-

tinction between taxes due and a lien

for taxes due. Taxes are due and,

under some circumstances (but not

all), the taxing unit has a lien on

certain property for those taxes.

This paper pertains to bankruptcy

and taxes, so an explanation of just

what bankruptcy is will be in order.

Article I, Section 8, subsection 4,

of the Constitution of the United

States provides that Congress shall

have the power to establish uniform

laws on the subject of bankruptcies

throughout the United States. Under
this authority the Congress has passed

laws governing the bankruptcy pro-

cedures. These laws were rewritten

in 1938 in their entirety. It is impor

tant for the tax collector to take into

account the fact that bankruptcy is al-

ways a federal procedure in the fed-

eral courts.

In view of the provision for re-

ceiverships under state law, what is

the reason for bankruptcy?

The main reason is the discharge

that can be obtained in a bankruptcy

proceeding. In bankruptcy, a debtor

generally is discharged from all debts

that existed at the time of the bank-

ruptcy, whether or not any part of

them is actually paid in the bank-

ruptcy liquidation. State receivership

laws, on the other hand, cannot pro-

vide for the discharge of any debts

not actually paid. Therefore, from the

debtor's standpoint, bankruptcy is the

most satisfactory method of liquida-

tion of the assets either of an in-

solvent individual, or an insolvent

corporation that expects to continue

in business. Actually, taxes are ex-

cepted from a discharge to the extent

that they are not actually paid in the

bankruptcy liquidation. However,

from the standpoint of the tax col-

lector, it is generally much better to

try to collect taxes in the bankruptcy

proceeding, if for no other reason,

because thereafter the debtor prob-

ably will have nothing with which to

pay taxes even if he is still liable

for them legally.

Bankruptcy may be either voluntary

or involuntary. The insolvent may file

a petition on his own or his creditors

may file a petition to have him de-

clared bankrupt. From the tax col-

lector's standpoint the net result is

the same. The Federal District Court

will appoint a trustee whose business

it then becomes to take possession of

what assets the insolvent has, liqui-

date them, and distribute the proceeds

according to law.

Ordinarily the tax collector's first

step is to attend the first meeting of

the creditors of the insolvent. If the

bankrupt has listed taxes among his

obligations, as wall ordinarily be the

case, the collector will receive a no-

tice of this first meeting. Generally

it is held at the county seat of the

county in which the bankrupt resides.

This will normally be convenient for

the tax collector, and he should make
it his business to attend.

At that meeting the bankrupt is

examined about his assets and his

liabilities, and the creditors select

the person they want named trustee.

This trustee, as already indicated is

an officer of the court and under its

supervision. After liquidating the

bankrupt's property it is his responsi-

bility to pay the money out according

to the following order of priority

prescribed by law:

1. Effective lien holders. Creditors

in this class are paid the amount of

their claims in full if the property on

which they held liens brought a suf-

ficient amount at the liquidation sale.

If it did not, they are paid the full

amount the property sold for. Some
taxes qualify for this class, but they

will be discussed later.

2. Costs of administration. The costs

and expenses of the bankruptcy pro-

ceedings are paid in this class.

3. Wages due employees of the

bankrupt which were earned within

three months of the bankruptcy, but

not to exceed $600 per employee.

4. Certain expenses of creditors in

the proceeding incurred in resisting

discharge, obtaining conviction of the

bankrupt for crime, etc.

5. Non-lien taxes owed the United

States, any state, or any subdivision

of a state. In this class all stand on

the same footing. For example, if the

non-lien taxes amount to $1,000 and
the trustee has only $500 left with

which to pay them, each of the tax-

ing units that has filed its claim is

paid 50% of its claim without priority

among claimants. In this connection,

it should be observed that no taxes on

property will be paid in an amount ex-

ceeding the value of the interest the

bankrupt had in the property taxed.

6. Debts owing to any person who,

by the laws of the United States, is

entitled to a priority.

7. Unsecured creditors.

Now obviously, in 999 out of every

1000 cases of bankruptcy all creditors

are not going to get paid in full, so

it is to the tax collector's advantage

to obtain the highest priority for his

claim that is possible. This, of course,

IS class one, that of the effective lien

holders.

That leads to a consideration of tax

liens. Suppose, for example, that John

Smith lists for tax purposes certain

real and personal property, his poll,

and a dog. In the subsequent fixing

of the tax rate it is determined that

John Smith owes taxes of $200. These

taxes become due in October, 1955,



February, 1957

and the entire amount is a lien on

the real estate John Smith owned in

liie taxing unit as of January 1, 1955.

By the time the taxes become due (the

first Monday in October, 1955), John
Smith is in bankruptcy, and the

trustee has all Smith's property in

his possession. What should the tax

collector do?

He should file a proof of claim in

the bankruptcy proceeding, setting

forth the exact amount of the taxes

owed by Smith plus any applicable

interest to the date of bankruptcy.

The collector should show what part

of the claim is for taxes against real

estate, what part is for taxes against

personal property, what is dog tax,

and what is poll tax. He should then

state in the proof of claim that all

these taxes constitute a lien against

Smith's real estate for their full

amount to be satisfied first out of

the proceeds of the sale of Smith's

land.

In that situation, when the trustee

sells Smith's land he will either re-

duce the purchase price by the amount
of the collector's tax claim and let the

purchaser assume the taxes, or he will

pay the collector directly from the

purchase price. Thus, in this situation

the taxing unit makes collection of

the taxes due.

The collector may ask in a case like

this why he should bother to file a

proof of claim for taxes, reasoning

that the land is not going to move
and that the land will always stand

for the taxes regardless of the bank-

ruptcy since taxes are not discharged

by bankruptcy except to the extent

paid. Without going into an exhaus-

tive answer to this view here, it is

sufficient to say that such a course

is not advisable. If the collector files

his claim in the bankruptcy he will

thereby facilitate the sale of the land

by the trustee by crystallizing the

?mount of taxes due against it. By
filing the claim the collector will cer-

tainly get his money without the pos-

sible necessity of having to bring

foreclosure for the taxing unit at a

later time. In addition, by such action

the collector may forestall any ar-

gument from the purchaser that he

owes no taxes because the collector

could have gotten his taxes if he had

filed a claim in time.

On occasions a bankrupt's real es-

tate will be so encumbered by mort-

gages, judgments, taxes, and other

liens that there is no chance that the

trustee can sell it for enough to real-

ize any equity for the non-lien cred-

itors. Under these circumstances the

bankruptcy court will simply abandon
the property, leaving it subject to

valid liens against it. For example,
suppose the property will not bring

more than $18,000; and suppose fur-

ther that there is a $16,000 mortgage
against it, that the ad valorem taxes

amount to $200, that the cash value
of the owner's wife's dower is $2,000,

and that the value of the bankrupt's
homestead is $1,000. Those items
v.ould amount to $19,200. There would
bo no posibility of obtaining any equi-

ty for the non-lien creditors. The
tjustee would abandon that land en-

tirely.

In such a situation where does the

tax collector stand? When the land
is abandoned and not administered in

bankruptcy it reverts to the same
status it would have had had there

never been a bankruptcy. The collector

can look to the land for the tax claim
exactly as if there had been no bank-
ruptcy. Or, he may file a claim in the

bankruptcy for that part of the claim
that represents taxes against the

bankrupt's personal property being
administered by the trustee. Suppose,
for example, that the unit's total

claim for taxes is $200, broken down
as follows: taxes against real prop-
erty, $150; taxes against personal
property $46; poll tax, $2; dog tax, $2.

If the real estate is abandoned no
claim can be filed for the taxes against

the real estate; the dog does not come
into the trustee's hands; and the

bankrupt's poll is worth nothing to

the trustee. So the collector would
file a claim for the $46 taxes against
the personalty being administered by
the trustee.

Since the collector has perfected no
lien against this personalty—not hav-
ing levied or used garnishment—he is

relegated to class five, "non-lien

taxes," so why bother to file a claim?

Why not seek the whole $200 tax

claim from the real estate against

which the unit has a valid lien? Or-

dinarily such a procedure would be

satisfactory. But if there are any
federal tax liens against the bank-

lupt's property they might, together

with the local collector's lien, exceed

the value of the property. Then, as

sometimes happens, it might be ad-

judged that the federal liens are su-

perior to those of the local taxing

unit and the local collector would be

left out. If there is any possibility

of this happening the local unit's

collector had beter file a claim for

the tax on the bankrupt's personal

property.

Collectors are well aware that, gen-

erally speaking, it is easy to collect

ad I'alorem taxes if a man owns real

estate. That situation does not change

in bankruptcy. For that reason:
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1. If the bankruptcy court releases

ur abandons the real estate, the col-

lector should seek all his taxes from
llio real estate outside the bankruptcy
unless there are federal liens against

the realty that may be ahead of the

local unit's lien in sufficient amount
to leave the local unit out.

2. If the real estate is administered

by the bankruptcy court, the collector

should file his claim in the bankruptcy
proceedings.

When the collector must attempt to

collect from personal property he will

ordinarily have more difficulty. The
typical case is one in which the bank-

rupt owns a stock of goods and no

leal estate. Unless the collector has

perfected his lien by an actual levy

on the personal property before bank-

ruptcy, then he has no lien to enforce

in the bankruptcy and is relegated to

priority class five—non-lien taxes.

Under these circumstances what
can the collector do? All he can do is

file his claim for the ad valorem taxes

due, plus interest to the date of the

bankruptcy, and assert in the proof

of claim that the taxes constitute a

priority claim. Then if the liquidation

of the estate produces enough to pay
all the classes ahead of class five,

the collector will receive the amount
due. If the liquidation does not pro-

duce enough to take care of the prior

obligations, what is left will be di-

vided pro-rata between the property

tax claimant and the other tax claim-

ants standing in the same class.

In this connection, it is understood

that, generally speaking, there is a

period between January 1 and the

first Monday in the following October

when the collector cannot levy on

personal property for current taxes.

If the bankruptcy occurs during that

period, then about all the collector

can do—insofar as current taxes are

concerned—is to file his claim in the

way just described.

As a matter of general advice, if

the collector has reason to suppose

that a particular taxpayer's financial

condition is shaky and if he has no

real property, the collector would do

well to waste no time in levying on

personal property as soon as the taxes

become due. And when he does so, he

should do everj'thing possible to make
a valid levy: He should take actual

possession of the personal property;

he should not be content to stick up

a notice; he should padlock the place.

Then if bankruptcy later occurs, the

collector can keep the property and

satisfy his tax claim from it, account-

ing to the trustee in bankruptcy only

for the overage.
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Highway Study Commission

Recommends Extensive Changes
A special commission appointed to

study the State Highway and Public

Works Commission has issued a re-

port recommending extensive changes

in that department's organization and

operations. The study commission's

major proposal is a shift to a more

centralized approach to highway

problems than has been the case

under the present organization of 14

more-or-less autonomous divisions.

The study commission proposes

that the present 15-member High-

way Commission be replaced by a

seven-member Commission, all o'i

whose members would represent the

state as a whole rather than particu-

lar geographic divisions. Members

would serve for staggered four-year

terms, with the chairman being desig-

nated by the Governor to serve a

two-year term.

The present full-time chairman of

the Commission would be replaced by

a Director of Highways to serve as

chief executive officer of the High-

way Department. He would be ap-

pointed by the Commission with the

approval of the Governor, and he

would be responsible for carrying out

the policies fixed by the Commission.

He would appoint all other officers

and employees of the department.

Secondary Road Procedures

Of ijarticular interest to local gov-

ernmental officials among the other

recommendations of the study com-

mission is a new five-point procedure

proposed for additions, construction,

and maintenance of secondary or

farm-to-market roads

;

(1) The Highway Commission

would be responsible for establishing

state-wide standards for secondary

road additions, construction, and

maintenance.

(2) The Highway Commission, on

the basis of appropriations made by
the General Assembly, would allo-

cate funds to each county.

(3) Periodically, representatives

of the Highway Department would

prepare plans for additions, construc-

tion, and maintenance of secondary

roads in each county. The plans would

be based on the standards and alloca-

tion established by the Commission.

The plans would be discussed with

the board of county commissioners,

and that board could recommend

changes in the plan. Final decisions,

however, would be up to the High-

way Department.

(4) Final plans would be filed with

the board of commissioners, and

periodic reports of expenditures

would be made to that board.

(5) Citizens would continue to

petition the board of county commis-

sioners and the Highway Depart-

ment for additions and construction

of roads. The petitions would be for-

warded by the county boards to the

Highway Department with board

recommendations, as at present. Citi-

zens would have opportunity to dis-

cuss their petitions with highway

representatives.

The study commission points out

that similar procedures are now
being followed infonnally in many
counties. It also recognizes that

county commissioners in some coun-

ties will take a greater interest in

secondary roads than others will.

The commission finds no disadvan-

tage in this, since the goal is to pro-

vide opportunity for local review of

all secondary road plans. Whether

this opportunity is used is a matter

•for local decision.

Prison Separation

The report states that the study

commission did not specifically con-

sider prison separation, since another

study commission was working on

that problem. But it makes the point

that highway funds should pay only

for prison labor actually used on

highways. The remainder of the cost

of prison operations should, accord-

ing to the report, be supported from

the General Fund.

Other Recommendations

Among other recommendations of

the study commission are (1) im-

proved and expanded planning activi-

ties, to insure adequate long range

development of roads and highways;

(2) allocation of funds to roads and

highways on the basis of needs and

traffic, rather than on the basis of

formulas which do not consider geo-

graphic variations in costs of con-

struction and maintenance; (3) bet-

ter planning of right-of-way acquisi-

tion, including provision for scenic

roadside development and limited ac-

cess right-of-way where needed; (4)

improved personnel policies to p'-o-

vide more incentive to highway em-

ployees, better supervision, and

greater efficiency in operations; and

(5) restrictions on political activity

of highway officers and employees.

Commission Members
State Senator Claude Currie of

Durham served as chairman of the

study commission. Other members
were John G. Clark of Greenville,

B. T. Falls, Jr., of Shelby, Carroll

R. Holmes of Hertford, Mayor
Harold P. Makepeace of Sanford,

James G. Stikeleather, Jr., of Ashe-

ville, and T. Clarence Stone of Stone-

ville.

Tax Study Commission

(Continued from page 11)

development. Growing cities face the

same demands for increasing reve-

nues that are faced by the state, and

some of our cities do not have a tax

structure that can easily be adapted

to the need for expanded facilities.

Furthermore, new development is

taking place at an increased pace

outside of city boundaries, and the

property owners in these suburban

fringe areas contribute to the de-

mand for municipal services inside

the city boundary without contribut-

ing in like measure to the revenues

needed to provide those services.

"In the growing cities of this state,

particularly the cities having a popu-

lation of more than 10,000, the most

pressing service problems seem to be

(1) the expansion of water and sewer

facilities both inside the city and to

service newly-developing areas, (2)

the expansion of police and fire and

other protective services, and (3)

the reconstruction of the city's major

street system, apart from the streets

constructed and maintained by the

State Highway Department. It is

becoming abundantly clear, if we as-

sume that the water and sewer ex-

pansion can be met from service

"harges as most cities are doing to-

day, that the problem of revenue is

greatest with respect to relieving

traffic congestion. Unless our cities

can widen and rebuild the streets

necessary to take traffic to and from

the central business districts, the in-

(Continued on page 27)
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Report of the

oF
The state's second Commission on

Reorganization of State Government

has made a total of 60 recommenda-

tions for improvement in the organ-

ization and procedures of state gov-

ernmental departments and agencies.

Under the chairmanship of State

Representative David Clark of Lin-

colnton, the Commission has concen-

trated during this biennium on meas-

ures to improve the internal manage-

ment of the state government.

Probably the major recommenda-

tion made by the Commission is that

a new Department of Administration

be created to centralize the work of

several administrative control agen-

cies in a single department. Other

recommendations in the area of in-

ternal management deal with budget-

ary procedures, property manage-

ment, personnel management, and

the furnishing of general services to

agencies in Raleigh.

In other areas of state govern-

ment, the Commission made recom-

mendations concerning the organiza-

tion and procedures of occupational

licensing boards, building regulation

agencies, agencies making inspections

of various types of food products, and

agencies dealing with the conserva-

tion and development of water re-

sources. Finally, it recommended the

creation of a permanent legislative

research committee to assist the Gen-

eral Assembly in its duties.

Background

Before the first Commission on Re-

organization of State Government
was appointed to serve during the

1953-55 biennium, the Institute of

Government made an extensive study

of all efforts to reorganize state gov-

ernment in states throughout the

country. This study [published as Pre-

liminary Report on Experience of

Other States with Attempts to Reor-

ganize State Governm.ent (333 pp.)

by Paul A. Johnston] made several

significant findings as to factors

which tended to enhance the proba-

bilities of acceptance of reorganiza-

tion proposals which were made.

Among these findings were the fol-

lowing:

(1) The reorganization commis-

sions whose membership included a

majority of legislators had much

Commission on Reorganization

State Government
greater success than those commis-

sions whose membership was com-

posed primarily or completely of pri-

vate citizens.

(2) The reorganization commis-

sions which made proposals for

sweeping, "one-shot" reorganizations

commonly failed to have their major

recommendations (and frequently

their minor recommendations) ac-

cepted, frequently because of the

consolidated opposition of agencies

and departments affected.

(3) The reorganization commis-

sions which attempted to deal simul-

taneously with the executive, legisla-

tive, and judicial branches of state

government commonly failed to have

their recommendations accepted, par-

ticularly where constitutional changes

were involved.

On the basis of these and similar

findings, which indicated that the

most successful reorganization ef-

forts had been made by "permanent"

or continuing agencies operating

over a period of years, that Reorgan-

ization Commission decided to pro-

ceed on an area-by-area basis, at-

tacking a number of problems which

it believed could be handled in a

given legislative session.

Under the chairmanship of State

Representative William B. Rodman
(now Justice of the State Supreme
Court), the 1953-55 Commission

made a total of 54 recommendations

in 11 areas o'f state government. Of

these, 34 were adopted, including

most of the recommendations con-

sidered by the Commission to be of

primary importance. [For a more
complete account of the work of the

Commission, see the December, 1954,

and June, 1955, issues of Popular

Government.]

The 1953-55 Commission, in the

letter of transmittal of its final re-

port stated the unanimous conclusion

of its members that the work of state

reorganization be continued in the

next biennium. It was on the basis

of this recommendation that the

1955-57 Commission was created.

(Parenthetically, it might be noted

that this Commission too has now
recommended that the work of reor-

ganization be carried forward on a

continuing basis.)

In addition to Chairman Clark, the

1955-57 Commission is composed of

State Senator 0. Arthur Kirkman of

High Point, vice-chairman; Miss Har-

riet L. Herring of Chapel Hill, secre-

tary; State Senator John Kerr, Jr.,

of Warrenton; State Representative

Roger C. Kiser of Laurinburg; State

Senator Robert F. Morgan of Shelby;

State Representative Ashley M. Mur-

phy of Atkinson; W. Frank Taylor

of Goldsboro; and D. L. Ward of

New Bern.

The Commission has proceeded in

the same manner as its predecessor,

issuing its recommendations in a

series of ten reports. Copies of these

reports are available from the Gov-

ernor's Office or the Institute of Gov-

ernment for interested persons.

First Report: Fiscal Information

Because of the support given in

the last General Assembly to a bill

creating the office of Legislative

Comptroller, the Commission exam-

ined the question of whether a legis-

lative fiscal office of this or a similar

nature was desirable. The Commis-

sion found that such an office exists

in eight states. In two of these, the

office is responsible for developing a

separate budget 'for legislative con-

sideration; in two states, it is pri-

marily responsible for carrying out

the post-audit function; and in four

states, it is primarily responsible for

providing fiscal information for the

use of legislators.

The Commission decided that crea-

tion of a separate legislative budget

would not be an improvement, but

on the contrary would damage the

existing legislative-executive coopera-

tion that grows out of the budget

role played by the Advisory Budget

Commission, with its predominantly

legislative membership.

The Commission decided that the

post-auditing function is satisfac-

torily handled at present by the State

Auditor, who has been independent

of the executive branch since 1955.

A counterpart of the Comptroller

General of the United States (who

is primarily a post-auditor responsible

to the legislature) would be an un-

necessary duplication.

The Commission decided that there

is no need for an additional agency
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to provide fiscal information 'for the

legislature, because the Budget Bu-

reau staff is currently in a position

to do so. However, it felt that the

information provided by this staff

could be improved, and other pur-

poses served as well, if two proposed

changes were made.

First, the Commission noted that

its study of this area had led the

Budget Bureau to undertake the

preparation of a program budget in

certain areas of the state govern-

ment. This budget would give infor-

mation as to the services rendered by

the various agencies and some basis

for measuring the unit costs of such

services. It would enable the General

Assembly to shift its attention from

the details of how many bottles of

ink a particular agency might use to

the policy questions of whether par-

ticular services should be rendered

by the state and what level of service

should be rendered; e.g., should the

state carry on an agricultural exten-

sion program, and if so, how many
agents should be provided to serve a

givei: area or number of farms? The

Commission expressed the belief that

this shift of emphasis was needed in

order to make the General Assembly's

job one of manageable proportions

at a time when the state's budget is

increasing greatly. The Commission

therefore recommended that program

budgeting techniques be used further

in preparation of our budget docu-

ment.

Secondly, the Commission recom-

mended the addition to the staff of

the Budget Bureau (or the proposed

new Department of Administration)

of personnel skilled in the techniques

of management analusis. These people

would have the function of making

continuing reviews of the operations

of state agencies to insure that those

operations are carried on efficiently

and economically. In addition, they

would acquire detailed knowledge of

the functioning of the agencies and

could serve as expert advisers to the

General Assembly concerning such

operations.

Second Report: Department of

Administration

A number of states in recent years

have created an integrated depart-

ment o'f finance or department of ad-

ministration to bring together the

principal staff and house-keeping ac-

tivities of .the executive branch of

the state government. The Commis-

sion examined very carefully this

type of organization and its appli-

cability to the North Carolina situa-

tion. On the basis of this examina-

tion, it decided to recommend the

creation of such a department in

North Carolina.

The purposes of such a depart-

ment, as found by the Commission,

would be (1) to free the Governor

of minor details of administration

and supervision, (2) to furnish the

Governor with a strong right-hand

man (the Director of Administration)

who would direct and supervise the

staff agencies now reporting directly

to the Governor, (3) to provide

greater continuity of personnel in

administrative posts in the fiscal

area, (4) to permit greater control

over the many departments and agen-

cies in the executive branch, through

better coordination of the activities

of agencies concerned with fiscal

operations, (5) to provide an organ-

izational basis -for new staff activi-

ties, including state planning, man-

agement analysis, and property in-

ventory and control.

Basically, the Department of Ad-

ministration, as recommended by the

Commission, would combine activities

currently being carried on by the

Budget Bureau and the Division of

Purchase and Contract, with the ad-

dition of the activities listed in item

(5) above. Some activities currently

being performed would be singled

out for greater emphasis. In addition,

there would be provision for the

eventual assignment to the Depart-

ment of the activities currently being

performed under the direction of the

Board of Public Buildings and

Grounds.

The Commission suggested that the

Department, at its creation, consist

of six divisions: (a) a Budget and

Accounting Division, (b) a Manage-

ment Analysis Division, (c) an Ar-

chitectural and Engineering Division,

(d) a Long-Range Planning Division,

(e) a Procurement Division, and (f)

a Property Control and Disposition

Division. The Governor and the Di-

rector of Administration would be

empowered subsequently to modify

this divisional structure.

Figure 1 gives an outline of the

proposed department, showing the

duties of these divisions and the agen-

cies currently assigned these duties.

The Commission 'further recom-

mended that the role of the Governor

with regard to the budget process re-

main unchanged. It recommended

that the role of the Advisory Budget

Commission be increased to include

an advisory role in the preparation

of a long-range capital budget by the

Long-Range Planning Division. It

suggested that the size of this Com-
mission be increased from six to

seven members, that the law fixing

the terms of members be clarified,

and that at least one of the Gover-

nor's three appointees have legisla-

tive experience.

Finally, the Commission stressed

the necessity for physical consolida-

tion of the proposed Department, if

its benefits are to be fully realized.

Third Report: Property Management
The Commission examined the full

range of property management pro-

cedures in the state government, pri-

marily with regard to real property.

On the basis of this examination it

came forth with a series of recom-

mendations, most of which tie in very

closely with the Commission's recom-

mendations for the creation of a new
Department of Administration.

First, the Commission recommend-

ed that the duty of preparing long-

range plans to meet future real prop-

erty needs of state agencies be as-

signed to the Long-Range Planning

Division within the proposed Depart-

ment of Administration (or to the

Budget Bureau in the event that the

Department is not created).

Second, the Commission recom-

mended that property acquisition pro-

cedures be standardized with regard

to all property other than highway

rights-of-way. It suggested that this

duty be assigned the Division of Pro-

curement in the proposed Department

of Administration (or the existing

Division of Purchase and Contract in

the event that the Department is not

created).

Third, the Commission recommend-

ed that new procedures be established

under which requests for capital im-

provements would be submitted by

the using agency in terms of space

and other physical requirements

rather than in terms of estimated

costs. This recommendation is de-

signed to prevent the possibility of

an agency's acquiring unneeded

.space simply because falling prices

or other factors make it possible to

get more building than requested out

O'f the amount appropriated.

Fourth, the Commission recom-

mended that the records currently

kept of real property owned by the

state be centralized and improved.

Specifically, deeds would be filed and

indexed in the office of the Secretary

of State; detailed inventory of lands
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and buildings would be maintained

by the Division of Property Control

and Disposition in the proposed De-

partment of Administration (or by

the Division of Purchase and Contract

if the Department is not created)

;

the Attorney General would be di-

rected to help out in the location of

swamp and marshlands, etc.; and

boundaries of state properties would

be clearly marked, preferably by

prison labor, to avoid such problems

as cutting of state timber by adjacent

property owners.

Fifth, the Commission recommend-

ed that general authority to assign

and reassign property to state agen-

cies be given to the Division main-

taining the inventory of real prop-

erty, subject to the approval of the

Governor and Council of State. This

would permit transfer of little used

property from one state agency to

another.

Sixth, the Commission recommend-
ed that a greater effort be made to

secure profits from growing timber

on state lands, using the services of

the Forestry Division of the Depart-

ment of Conservation and Develop-

ment and prison labor where possible.

Finally, the Commission recom-

mended standardization of property

disposition procedures. It suggested

that this duty be assigned to the Divi-

sion responsible for maintaining the

inventory of real property, subject to

the appoval of the Governor and
Council of State.

Fourth Report: Occupational

Licensing Boards

In the course of its examination of

state agencies, the Commission dis-

covered that the state presently has

25 independent licensing boards

which control entry into particular

professions or occupations. It studied

these boards from the standpoint of

Figure 1

OUTLINE OP THE PROPOSED DEPARTMENT OF ADMINISTRATION
Functions Present Agency Div.in Dept. of Admin.

Budget preparation

Allotment system

Pre-audit

Accounting Budget Bureau Budget & Accounting

Efficiency & economy studies Budget Bureau Management Analysis

Review & approval of plans

for construction, rehabilita-

tion, & repair of state build-

ings

Supervision of construction Budget Bureau

(Engineering Div.)

Architectural & En-

gineering

Fact-gathering & analysis

necessary for planning fu-

ture state activities

Assistance to Governor, legis-

lature, & state agencies in

developing long-range &
short-range plans

Preparation of capital budget None* Long-Range Planning

Purchasing & contracting for

real & personal property

(bids, awards, contracts,

etc.)

Division of Pur-

chase & Contract Procurement

Establishing & maintaining in-

ventory system for real &
personal property

Surplus property disposal or

reassignment

Allocation of space

Division of Pur-

chase & Contract

Bd. of Pub. Bldgs.

& Grounds

Property Control &
Disposition

* Board of Public Buildings and Grounds does have authority to formulate a
long-range building program for state buildings in Raleigh.

Note: In addition, the Governor and Council of State would be empowered to

add the activities under the supervision of the Board of Public Buildings and
Grounds to this Department.

their organization and procedures,

believing that such study marked the

limit of the duties assigned to it.

The Commission considered a

variety of organizational forms for

these boards, ranging from creation

of a single department of licensing

to completely separate boards with

no vestige of state control. In exam-
ining the organization of this type

of agency in other states it found

that there was no "standard" or "ap-

proved" solution—to the extent that

reorganization commissions in sev-

eral states had made diametrically

opposite recommendations. It there-

fore attempted to make recommen-
dations which would improve the

North Carolina situation without try-

ing to fit a pattern cut elsewhere.

The Commission was concerned

about three problems: (1) the pos-

sibility that some boards might use

the state's police power primarily for

the interests of members of the regu-

lated occupations rather than for the

general public, (2) the possibility

that some boards might follow waste-

ful financial practices which would
place an undue burden on members
of the occupations being licensed, and

(3) the possibility of difficulties aris-

ing out of varying membership pro-

visions for such boards.

With regard to the first problem,

the boards could further their inter-

ests (in the absence of state control)

by (a) refusing to permit qualified

applicants to take an examination,

(b) refusing to give a passing grade

to applicants who actually pass the

examination, (c) giving such a dif-

ficult examination that only a very

few applicants could pass, or (d)

suspending or revoking the license of

practitioners who are not in the good

graces of the board. These steps

would all be designed to limit en-

trance in the profession or occupa-

tion to a very small number and in

effect to create monopoly conditions

for existing practitioners.

The Commission found that exist-

ing statutes in all but a few cases

afford adequate protection against a

board's refusal to permit qualified

applicants to take an examination and
against a board's suspension or revo-

cation of a license without proper

cause. It found it impractical to af-

ford direct statutory protection

against refusal to pass an applicant

and against the giving of unduly dif-

ficult examinations. To meet these

problems it recommended that the

boards be required to file annual re-
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ports with the Secretary of State

which will indicate to the public

whether a particular board is being

unduly restrictive.

The Commission found that a

minor problem could be created by

the hiring of board members to per-

form inspectional or other ministerial

services for the board, and it recom-

mended that this practice be forbid-

den except where specific statutory

authority was granted.

With regard to the second problem

of concern, the possibility of waste-

ful financial practices, the Commis-

sion recommended that each licensing

board receive an annual audit super-

vised by the State Auditor but paid

for out of funds of the board; that

detailed reports of such audits be

published in at least three daily

newspapers of the state; and that an

annual financial report be filed with

the Secretary of State. It was felt

that this public inspection of board

records would be the most effective

means of preventing waste.

The Commission found that the

third problem, of varying member-

ship provisions, had created few real

difficulties, and it made no recom-

mendations for changes.

Fifth Report: Building Regulation

and Inspection

The Commission's report in the

area of building regulation and in-

spection is largely a restatement of

the report made by the 1953-55 Re-

organization Commission, whose

recommendations in this area were

not adopted by the General Assembly.

The Commission found that the

state's building laws are currently

found in eleven chapters of the

General Statutes; rules and regula-

tions promulgated by six state agen-

cies; and ordinances, resolutions,

rules, and regulations of County
Commissioners, County Boards of

Health, City Councils, and sanitary

district boards. It found that these

laws are complicated and in some
cases conflicting, and some of them
have been attacked as legally un-

sound.

As a means of beginning to un-

tangle this maze, it recommended
that the Building Code Council be

reconstituted in some measure and
that the statutory basis for the State

Building Code be rewritten. The
Council membership would be en-

larged to include representatives of

several technical professions and
representatives of the public at large,

and it would be assigned primary

responsibility for recommending
changes in the state's building laws

and the administrative practices for

the enforcement of those laws. The
Council would be assigned the serv-

ices of the engineering division of the

Department of Insurance to assist in

carrying out these 'functions.

To clarify the legal status of the

State Building Code, the Commission

recommended that the General As-

sembly ratify and adopt the code

adopted in 1953; that the Building

Code Council be given definite au-

thority to adopt and amend such a

code, subject to adequate statutory

standards to meet constitutional re-

quirements pertaining to such dele-

gation of legislative power; and that

specific statutory procedures be set

forth with regard to adoption, amend-

ment, and publication of the code

and its amendments.

To clarify the relationship of the

State Building Code with local build-

ing codes, the Commission recom-

mended that the Building Code Coun-

cil be given authority to approve local

building regulations, which shall

thereafter supersede the State Build-

ing Code in the local governmental

units for which they were adopted;

that local governmental units be

authorized to make the State Build-

ing Code applicable to dwellings

within their jurisdiction; and that

the Building Code Council be author-

ized to adopt an abbreviated version

of the State Building Code which

would be more suitable for use in the

smaller towns of the state.

To simplify the search of the citi-

zen looking for the regulations with

which he must comply, the Commis-
sion recommended that certain regu-

lations promulgated by other state

agencies be included as appendices

in the published State Building Code
and that references be made to regu-

lations not so published.

As a means of improving enforce-

ment of state building laws, the Com-
mission recommended (in addition to

requiring the Building Code Council

to make a continuous study of this

matter) that the General Statutes

specify the various enforcement agen-

cies of the Building Code; that all en-

forcement agencies be required to

grant hearings to aggrieved parties;

that all appeals from decisions of en-

forcement agencies with regard to

the State Building Code be channeled

through the Building Code Council

before going to the courts; and that

modifications of the Code take *"he

form of amendments to the Code,

rather than individual action by the

Building Code Council.

As a final method of improving en-

forcement, the Commission recom-

mended the creation of a permanent
interdepartmental building regula-

tion committee, with the primary

duty of establishing procedures for

the interchange of building plans

among interested agencies, so that

the citizen may have "one stop" ap-

proval service.

Sixth Report: Food and Related

Inspectional Activities

The Commission explored a num-
ber of areas in which there appeared

to be actual or theoretical overlap-

ping of the functions of the State

Board of Health and of the State De-

partment of Agriculture with regard

to the making of inspections of food

produsers and products. These in-

spections involve daii'ies, ice cream

plants, creameries, cheese factories,

slaughterhouses and meat packing

plants, poultry processors, rendering

plants, bakeries, bottling plants for

soft drinks, and the enforcement of

pure food, drugs, and cosmetic laws.

In each case the Department of Agri-

culture is currently performing in-

spection functions; in a number of

cases representatives of the State

Board of Health or sanitarians of

local health departments are making
parallel inspections.

The Commission decided that the

basic rule to be followed in allocating

functions between the two agencies

was to assign functions primarily re-

lating to sanitation and health to the

State Board of Health, and to assign

functions primarily relating to mar-

keting, purity of products, protection

against adulteration, etc., to the State

Department of Agriculture.

Pursuant to this decision, the Com-
mission recommended that the func-

tions of making sanitation inspections

of (and promulgating regulations for

the sanitation of) dairies and milk

handlers, ice cream plants, creamer-

ies, and cheese factories be trans-

ferred from the Department of Agri-

culture to the State Board of Health.

In the case of establishments com-

ing under the voluntary meat inspec-

lion and poultry inspection programs

of the State Department of Agricul-

ture, the Commission found a possi-

bility of duplicate inspections. It

recommended that these establish-

ments be required to have and main-

tain a "Grade A" sanitation rating

from the State Board of Health, and
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that the sanitation inspections re-

quired to be made by the Department

of Agriculture be eliminated.

The Commission further found

considerable overlapping in various

meat inspection programs, and it

recommended that the statutes be

clarified to require only one such in-

spection, setting up a priority sys-

tem as to which agency's inspection

shall have precedence.

The Commission found no over-

lapping in the inspections of render-

ing plants, pure foods, drugs, and cos-

metics, bakeries, and soft drink bot-

tling plants, even though there is a

possibility of such overlapping if the

State Board of Health should choose

to make such inspections under its

general sanitation authority. Because

these programs appear to be working

well, the Commission recommended
no changes in these areas.

Seventh Report: Conservation and

Development of Water Resources

In its consideration of the five

agencies currently performing duties

in the state's water program, the

Commission was struck by two major

problems: (1) the uncertainty as to

the state's 'future role in this area

and (2) the duplication of responsi-

bilities among particular agencies in

the area.

As evidence of the uncertainty of

the state's future role, the Commis-

sion cited the growing demand for

water and the drought, which led to

consideration by the 1955 General

Assembly of a possible shift from the

state's traditional riparian rights doc-

trine to the appropriation doctrine in

effect in the western states. If this

shift should take place, there would
immediately arise a necessity for

much more active participation by the

state in the allocation of water re-

sources among various users. The
Commission found that under pres-

ent conditions it is not possible to

determine whether this shift should

be made or what other steps might be

taken, due to a Tack of adequate in-

formation concerning the amount of

water available and the amount and

types of demand for that water. It

felt that a clarification of the re-

sponsibilities of the various water

agencies would help to make such

information available.

The principal duplications of func-

tion found by the Commission were

(a) between the Department of Con-

servation and Development and the

Board of Water Commissioners, and
(b) between the State Stream Sani-

tation Committee and the Division of

Sanitary Engineering of the State

Board of Health.

With regard to the first duplica-

tion, the Commission recommended
that the Board of Water Commis-
sioners be regarded primarily as a

planning and advisory agency, and

that the responsibility o'f the Depart-

ment of Conservation and Develop-

ment for planning and making recom-

mendations as to water laws, policies,

and administrative organization be

transferred to this Board. On the

other hand, the present responsibility

of the Board of Water Commissioners

for conducting hydrological research,

maintaining a general source of water

information for the public, and pub-

lishing such information (all now
presently exercised by the Depart-

ment of Conservation and Develop-

ment) would be made the exclusive

responsibility of that Department.

With regard to the second area of

duplication, which is largely the re-

sult of having two separate staffs to

approve particular types of sewage

treatment plans, the Commission

recommended that the Board of

Health be designated as the adminis-

trative arm of the State Stream Sani-

tation Committee. In effect, this

would consolidate the two staffs and

eliminate dual inspections.

Eighth Report: Division of

General Services

In connection with its study of

'"staff" agencies of the state govern-

ment the Commission examined the

functions of the Board of Public

Buildings and Grounds, which is com-

posed of the Governor, the Attorney

General, the Secretary of State, the

State Treasurer, and the Assistant Di-

rector of the Budget. This Board has

certain planning and rule-making re-

sponsibilities with reference to state

properties in Raleigh. Its most im-

portant function, however, is to

exercise supervisory control over a

staff hired to operate, maintain, re-

pair, and beautify public buildings

and grounds in Raleigh.

The Commission reached the con-

clusion that it is inappropriate to

make the latter type of duty the re-

sponsibility of an ex officio board of

otherwise busy state officers. The
Commission also reached the conclu-

sion that certain other functions of

the Board should be transferred to

other agencies. If these transfers

were made, the reason for existence

of the Board largely would disap-

pear, and the Commission therefore

recommended that the Board be

abolished.

To replace the Board, the Commis-
sion recommended that the follow-

ing steps be taken:

1. The Commission recommend-
ed that a new Division of Gen-

eral Services be created, head-

ed by a Director responsible

directly to the Governor. This

Division would be responsible

for "all operational and routine

duties connected with the

operation, maintenance, and

repair of public buildings and

grounds in the city of Raleigh

not specifically the responsi-

bility of some other institution

or agency." In addition, the

new Division would have re-

sponsibility for establishing

and operating a central motor
pool, secretarial pools, central

mimeographing and duplicating

services, and other similar serv-

ices if they should be found

upon study by management
analysts to be necessary or ad-

visable from the standpoint of

economy and efficiency.

The Commission recommended
that the Governor and the

Council of State be empowered
to incorporate this Division of

General Services into the pro-

posed Department of Adminis-

tration when they deem it ad-

ministratively desirable.

The Commission recommended
that the Governor have studies

made by management analysts

to determine how best to estab-

lish a central motor pool (which

the Commission's studies indi-

cate would result in savings to

the state) and whether to estab-

lish other centralized services.

2. The Commission recommended
that the following responsibili-

ties of the Board of Public

Buildings and Grounds be

transferred to the Governor

and Council of State:

a. Promulgating rules and

regulations concerning the

care, protection, and use of

buildings and grounds;

b. Making and enforcing park-

ing regulations for all pub-

lic grounds;

c. Repossessing Nash and
Moore Squares in the city

of Raleigh if they are not

properly cared for or if they

are needed by the state.

(Continued on page iU)
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Turnover in the Membership
of the General Assembly

By Mrs. Catherine M. Maybury, Libra. rian, Institute of Government

Current Session Ranks High in

Experience

The 1957 regular session of the

General Assembly of North Carolina

will comprise the most experienced

group o'f legislators of any session

during the past half century, with

one exception. In addition, it will

have less turnover from the previous

session than has been customary.

Despite these "lows," the turnover

rate is still well above what might

have been expected on the basis of

conjecture.

There are 81 legislators this year

who were not among those of the

1955 session, 31 of them Senators

and 50 of them Representatives (out

of a total membership of 50 Senators

and 120 Representatives). As Table

I shows, these figures are somewhat
lower than the average for the years

1909 through 1957. The turnover in

the Senate is almost 16 per cent lower

than the average turnover of all 25

sessions, and the turnover in the

House is 21 per cent lower than the

average. The 1957 Senate figure is

second lowest of the 25 sessions

covered by this study; in 1943 there

were only 30 new faces in the Senate.

The 1957 figure for the House is the

same as 1945; only the 1955 session,

which had 48 new faces, had less

turnover during the 25 sessions cov-

ered.

The higher percentage of new
faces in the Senate than in the House
in 1957 (and in every other year

covered by this study, with the ex-

ception of 1925) results in part from
the custom of rotating candidates in

senatorial districts composed of more
than one county. Although redis-

tricting was responsible for some
change in both Senate and House
membership during the past 25 ses-

sions, the turnover it produced in the

three legislative sessions following

reapportionment (1913, 1923, and
1943) was negligible.

In the current legislature, there

are 58 legislators who have had no

previous experience as members of

a regular session of the General As-

sembly. (See Tables II and III.)

Nineteen of these legislators are

Senators and 39 are Representa-

tives. The percentage of Senators

lacking legislative experience in 1957

is almost seven per cent lower than

the average percentage for all ses-

sions under study, and the percent-

age of Representatives without ex-

perience is 19.4 per cent lower than

the average.

Careful scrutiny of Table II

shows a lessening in the number of

inexperienced Senators in the past

ten sessions, as compared with the

previous 15. However, the difference

is possibly not great enough to con-

stitute a definite trend towards the

election of more experienced Sena-

tors.

.A more obvious decrease in the

number of inexperienced legislators

is apparent in Table III, which indi-

cates a steady decline in the House
from 75 per cent of the 1909 legis-

lators to 32.5 per cent of the 1957
legislators. The percentage of inex-

perienced Representatives in the cur-

rent legislature (32.5 per cent) is

considerably less than the average

for the 25 sessions (51.9 per cent).

When comparing the average per-

centage of inexperienced legislators

in the two houses, it is noticed that

although there is less turnover in the

House than in the Senate from one

legislature to another (63.6 per cent

in the House, 77.9 per cent in the

Senate), there is a greater percent-

age of inexperienced Representatives

TABLE I

TURNOVER IN THE NORTH CAROLINA GENERAL ASSEMBLY,
1909-1957

Senate House

Year No. No.

1909-1911
1911-1913
1913-1915
1915-1917

1917-1919
1919-1921
1921-1923
1923-1925

1925-1927
1927-1929
1929-1931
1931-1933

1933-1935
1935-1937
1937-1939
1939-1941

19^1-19^+3

1943-19^^.5

19^5-19'+7

1947-1949

1949-1951
1951-1953
1953-1955
1955-1957

h3 86
h3 86

43 86
h6 92

iK) 80

47 94
41 82

35 70

41 82
41 82
40 80

^5 90

40 80

42 84

36 72
38 76

30 60

38 76

36 72
34 68

35 70

36 72
34 68

31 62

86 72
94 78

89 74
94 78

78 65
91 76
87 73
90 75

82 68

85 71
87 73
81 67

89 74
79 66

75 63

69 58

61 50
50 42
66 55
76 63

73 61

52 43
48 40

50 42

Average 43 77.9 76 63.2
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than of inexperienced Senators (51.9

per cent in the House, 44.9 per cent

in the Senate).

Another interesting feature, when
comparing experience in the House
and Senate by session, is the laclc of

correlation between the figures. For
example, the high figure of inexper-

ienced legislators for the House (75

per cent in 1909) is next to the low-

est figure in the Senate (30 per cent)

for the corresponding year. Con-
versely, in the same year in which

the Senate had more inexperienced

Senators (68 per cent in 1921), the

House (61.7 per cent) had fewer in-

experienced members than it had had
in four of the six previous sessions.

Although this apparent lack o'f any
relationship between the Senate and
House for any particular legislative

session holds true throughout the

study, when one takes the whole pic-

ture under consideration, it becomes
evident that there is a rise in the

number of experienced legislators

during the last ten sessions in both

houses. The 1943 legislature was the

most experienced session, with 64 per

cent of the Senate and 65.8 per cent

of the House having seen prior serv-

ice. Following closely is the present

session with 62 per cent of the Senate
and 67.5 per cent of the House hav-

ing had previous experience.

It is worth noting again that the

turnover from session to session

generally followed the same pattern.

New faces were fewer in the Senate

in 1943, with 1957 in second place.

The story in the House, although

roughly resembling that of the Sen-

ate, varies to the degree that the

1955 session, rather than 1943, con-

tained fewer new faces, with 1945

(Contiinted on page 26)

General Statutes Commission

(Continued fro)n page 5)

TABLE II

PREVIOUS LEGISLATIVE EXPERIENCE OF NORTH CAROLINA SENATORS,

1909-1957

No Experience Experience Experience
ExpeiT-ence Senate Only- House Only Both Houses

Year No. i No. i No. i No. %

1909 15 30 26 52 8 16 1 2

1911 23 k6 13 26 12 24 2 4
1913 22 kk 13^ 26 11 22 4 8

1915 28 56 6 12 8 16 8 16

1917 32 64 7 14 10 20 1 2

1919 21 42 18 36 7 14 4 8

1921 34 68 2 4 6 12 8 16
1923 28 56 14 28 4 8 4 8

1925 20 40 13 26 9 18 8 16

1927 26 52 11 22 7 14 6 12

1929 24 46 11 22 8 16 7 14

1931 2k 48 12 24 10 20 4 8

1933 32 64 5 10 8 16 5 10

1935 27 54 13 26 6 12 4 8

1937 25 50 14 28 6 12 5 10

1939 13 26 21 42 12 24 4 8

ISkl 17 34 16 32 11 22 6 12

1943 18 36 18 36 3 6 11 22

19^+5 21 42 17 34 7 14 5 10
19^+7 16 32 17 34 6 12 11 22

1949 16 32 21 42 8 16 5 10
1951 20 40 18 36 8 16 4 8

1953 19 38 21 42 7 14 3 6

1955 21 42 20 40 4 8 5 10
1957 19 38 21 42 5 10 5 10

Average 22 44.9 15 29.4 8 15.3 5 10.4

One Senator had one year of previous experience in the
Oklahoma Senate.

where the rule originated. Our own
Supreme Court has criticized the rule

from time to time because it defeats

the intention of the testator. This

bill would abolish the rule with re-

spect to wills of decedents dying on

or after July 1, 1957, and with re-

spect to deeds, agreements, and other

written instruments executed and de-

livered on or after that date.

10. A bill to rewrite the statute re-

lating to bulk sales (G.S. 39-23). The
present law relating to bulk sales is

badly in need of revision. Several of

the terms used in the present statute

are not defined and the procedure is

not sufficiently explicit. Consequent-

ly, there has been a great deal of con-

fusion with respect to the require-

ments of the statute. This bill would

provide a much more explicit statute.

It defines terms needing definition

and sets out in detail the procedure

to be followed in order to make a bulk

transfer valid. The bill also contains

a list of transfers which do not have

to comply with the Act in order to be

valid. The effect of failure to comply

with the provisions of the bill is

stated.

11. A bill to clarify the powers of

joint personal representatives. When
co-executors, co-administrators, or

testamentary trustees are appointed,

what either o'f such co-executors, co-

administrators, or co-trustees may do

individually and what they must do

jointly often presents perplexing

problems. This bill provides that, if

a will expressly makes provisions for

the execution of any of the powers

of the co-executors, co-administra-

tors, or co-trustees by all of them or

by any one or more of them, the pro-

visions of the will shall govern; but,

if there is no will, or if there are no

governing provisions in the will, the

personal representatives or co-trus-

tees may agree that any one or more
of them shall exercise any of cer-

tain specified powers enumerated in

the bill.

12. A bill relating to contracts of

wife with husband (G.S. 52-12). The
present statute provides in part

that:

"(a) No contract between hus-

band and wife made during

their coverture shall be valid to

aff'ect or change any part of the

real estate of the wife, or the

(Continued on page 27)
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State Board of Public Welfare

Proposes Legislation

The State Board of Public Wel-

fare recommends that the General

Assembly enact the following legisla-

tive proposals which its members
feel will improve the state's welfare

laws:

1. A bill amending the Uniform

Reciprocal Enforcement of Support

Act. The first part of this bill would

amend the Act by authorizing a

county furnishing support to an

obligee under the Act to invoke the

provisions of the Act. The county

would be authorized to initiate ac-

tions against the obligor in another

state to the same extent as the

obligee to whom the county has fur-

nished support. The county's action

would be 'for the purpose of securing

reimbursement of expenditures and

obtaining continuing support for the

obligee. The second part of this bill

would amend the Act by making it

the duty of the solicitor to represent

the plaintiff when this state is the

initiating state. Under present law,

actions initiated under the Act in

this state are initiated in the superior

court or in the domestic relations

court if there is one in the county.

This amendment would require the

solicitor of the superior court, or of

the domestic relations court, if there

is one in the county, to represent the

party initiating the action.

2. A bill amending the laws relat-

ing to the reporting of the condition

of jails. The present law requires

that reports be made to the State

Board of Public Welfare concerning

the condition of county jails and the

inmates. This amendment would ex-

tend the present law to require that

such reports be made on municipal

jails also.

3. A bill amending the statutes pro-

viding that a parent who has aban-

doned his child is not a necessary

party to an adoption proceeding. This

amendment would make it clear that

if a juvenile or domestic relations

court (as well as a superior court)

has declared a child to be an aban-

doned child, as defined in the adop-

tion law, the parent, parents, or guar-

dian guilty of such abandonment

would not be a necessary party to

the adoption proceeding.

4. A bill amending all references to

the State Board of Public Welfare as

the State Board of Charities and Pub-

lic Welfare. The words "charities

and" would be deleted from all such

references.

5. A bill amending the statutes re-

lating to the appointment of guar-

dians for incompetents so as to es-

tablish an alternate procedure for the

appointment of a guardian for iftcom-

petent persons -with limited income

and property. This bill would author-

ize the clerk of the superior court,

after receiving a duly verified peti-

tion, and after due notice and a hear-

ing before the clerk without a jury,

to appoint some suitable person as

guardian to administer the income

and property of an incompetent

whose annual income does not exceed

S1.500 and who does not own real and

personal property with a tax valua-

tion in excess of $600. The guardian

appointed under these pro\'isions

would: (1) serve without bond un-

less the clerk 'felt that a bond was

necessary to protect the interest of

the incompetent; (2) receive no com-

missions for his ser\'ices; and (3)

render only such accountings as the

clerk ordered. Upon demand of the

incompetent or in the clerk's discre-

tion, the facts would have to be

found according to the regular pro-

cedure (determination by jury),

rather than in accordance with the

provisions of this statute. The clerk

would be authorized to amend or re-

scind orders entered under this sta-

tute when he deemed such action to

be in the best interest of the incom-

petent, and he would be authorized to

direct that any part of the fees and

costs incurred in connection with a

proceeding under this law be waived.

6. A bill amending the statutes relat-

ing to the prosecution of parents for

non-support of illegitimate children.

This amendment would authorize the

prosecution of the reputed father or

the mother of an illegitimate child,

if said father or mother has wilfully

neglected or refused to support such

child, at any time before the child

becomes 18 years of age. Under the

present law, the mother may be prose-

cuted at any time before the child

becomes 18, but an action against the

father may not be commenced (1)

more than three years after the birth

of the child; or (2) if the paternity

of the child has been judicially deter-

mined, at any time before the child

becomes 18; or (3) where the father

has acknowledged paternity by mak-
ing support payments within three

years after the birth of the child,

three years after the last such pay-

ment but before the child becomes

18.

7. A bill amending the statutes re-

lating to the appointment of juvenile

court judges. This amendment would

clarify the 1955 amendments to make
it clear that the clerk of the superior

court is to be the judge of the juve-

nile court of his county if the county

commissioners do not appoint some
other competent and qualified indi-

vidual. It also makes it clear that the

county commissioners, when they ap-

point one other than the clerk as

judge of the juvenile court, are

authorized to pay the judge such sum
as they deem just and proper.

8. A bill amending the statutes re-

lating to the custody of children in

divorce cases so as to make it manda-

tory that the divorce decree contain

such provisions for the care, custody,

tuition, and maintenance of any minor

children of the marriage as the judge

deems proper. The present law au-

thorizes the judge, upon the institu-

tion of a divorce action, to make

orders respecting the care, custody,

tuition, and maintenance of any

minor child or children of the mar-

riage at any time after the filing of

the complaint, whether before or

after final judgment. The judge is

not required to enter such orders at

any time. This bill would preserve

the authority of the judge to make

or modify orders during the minority

of the child, and in addition would

require that the judgment of divorce

contain some provision for the chil-

dren.
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COUNTY GOVERNMENT
By John Albixander McMahon

Assistant Director, Institute of Government

New County Commissioners

There were fewer changes than

usual when county officials were

sworn into office on the first Monday

in December, 1956.

Around 100 new county commis-

sioners took the oath of office—105

to be exact. Since there are 451

county commissioners holding office,

this represents a turnover of 23 per

cent. This turnover is to be compared

with the 130 new county commission-

ers in December, 1954, and the 103

new county commissioners in Decem-

ber, 1952.

Seven counties had completely new

boards of commissioners, the same

number of new boards as in Decem-

ber, 1954. Four of the complete new
boards are made up of Republicans

who replaced Democrats, and in two

of these four counties the trend of

1954—when Democrats replaced Re-

publicans—was reversed. Three of

these four new boards changed all of

their appointive officers, while one

board is apparently keeping the ap-

pointees of the predecessor board.

The other three of the seven new
boards taking office this past Decem-
ber replaced boards of similar po-

litical affiliation.

As was previously mentioned, there

were seven complete new boards tak-

ing office in December, 1954. Three

of these new boards were Democrats

taking over from Republicans, two
were Republicans taking over from
Democrats, and two were complete

new boards taking over from prede-

cessors of the same political affilia-

tion. The Republican party thus had
lost some ground in 1954, but it more
than made it up in 1956.

In addition to the seven boards

with complete turnover in December,

1956, boards in 11 counties had
a turnover of a majority of their

members. None of these changes, ap-

parently, resulted in a shift in the

party affiliation of the board, al-

though in several counties a different

faction of the predominant party ob-

tained control. In a few cases, this

also resulted in changes in the board's

appointive officials.

The makeup of boards of county
commissioners in North Carolina re-

mains relatively stable. This is indi-

cated in part by the fact that only

105 new county commissioners took
office while 346 continued in office. It

is further supported by the fact that

almost 50 boards had no change in

membership last December whatso-

ever. Of course, not all commission-
ers stand for election each year,

since 36 boards now have staggered
terms of one kind or another, and a

few boards serve for straight four-

year terms with election in non-

presidential years.

Thirty-three boards will have a

new chairman during the coming

year, while in 07 counties the old

chairman will carry on.

Other New Officials

Only six new county accountants

took office on the first Monday in De-

cember. This is only half of the new
accountants that took office in De-

cember, 1954, when 13 were new.

Of the six new accountants, three

came into office with complete new
boards of commissioners of different

party affiliation from their predeces-

BOND SALES
From September through December, 1956, the Local Government

Commission sold bonds for the following governmental units. The unit,

the amount of bonds, the purpose for which the bonds were issued and

the effective interest rate are indicated.

Unit Amount
Duplin County $ 87,000

Lenoir County 500,000

Stokes County 275,000

Surry County 1,000,000

Yancey County 300,000

Purpose Rate

Refunding 4.18

School building 3.53

School building 3.18

School building 3.77

School building 4.28

Aberdeen 40,000

Burlington 800,000

Chadbourn 115,000

Charlotte 5,240,000

Durham 1,000,000

Greensboro 1,700,000

Hickory 1,576,000

Mount Olive 701,000

Mount Pleasant 110,000

Reidsville 1,400,000

Roanoke Rapids 70,000

Robbins 39,000

Shelby 780,000

Southern Pines 100,000

Wilson 250,000

Municipal building 4.75

Water 4.15

Water and fire equipment . 4.19

Water, sewer, and other 2.99

Water, sewer, and street no tes 2.33

Water and sewer notes . . 2.88

Water, sewer, and munici

pal building
, 3.22

Water and sewer . 3.48

Water . ^ 3.38

Water and sewer 3.05

Street improvement 3.06

Water ., ,. 4.70

Sewer and airport . 3.39

Municipal building 3.23

Water 3.08

Bethel School Dist.

of Pitt County 150,000 School building- 3.56
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sors. One new accountant took office

because of the death of his predeces-

sor, one took office as a result o'f a

change in the makeup of a majority

of members of the board (although

no change in party affiliation was in-

volved), and one new accountant

came into office without any change

in the makeup of the board of com-

missioners.

December, 1956, saw 11 new
county attorneys take office, with the

possibility of a 12th new attorney

being appointed to an office tempo-

rarily vacant. This is to be compared

with the 15 new attorneys taking

office in December, 1954.

Three of the new attorneys were

appointed by boards of different po-

litical affiliation from their predeces-

sors, and five new attorneys were ap-

pointed by boards which had had a

substantial change in board member-
ship.

The end of the year found ten new
tax supervisors and ten new tax col-

lectors in office, although not all of

these new officials came in on the

first Monday in December. A few

were appointed to fill vacancies un-

connected with the change in county

organization on the first Monday in

December.

While there are ten new collectors

and ten new supervisors, the new of-

ficials are not found in the same
counties. In fact, only in three coun-

ties is there both a new collector and

a new supervisor, and in all three the

new appointees resulted from a

change in the party affiliation of the

board.

Eleven new registers of deeds took

office in December. Apparently only

one register went into office as a re-

sult of a switch in parties. It has

been mentioned above that in four

counties, complete new Republican

boards replaced Democratic boards

and in one of these counties a new
register of deeds is now holding of-

fice. Most of the other new registers

took office because of the death or re-

tirement of their predecessors.

Clei-ks and sheriffs were not up for

election this past year, and terms of

office of school, welfare, and health

officials do not begin in December.

Reorganization Commission
(Continued from page 19)

The Commission had recom-

mended in earlier reports that

the following responsibilities of

the Board of Public Buildings

and Grounds be transferred to

the agencies shown

:

a. Formulating a long-range

building program—to the

Long-Range Planning Divi-

sion of the proposed Depart-

ment O'f Administration;

b. Controlling and supervising

the location, plan, and con-

struction of all public build-

ings not otherwise provided

for—to the Division of Ar-

chitecture and Engineering

of the proposed Department

of Administration

;

c. Allocating space among the

agencies in Raleigh and

leasing vacant lots owned
by the state—to the Prop-

erty Control and Disposi-

tion Division of the pro-

posed Department of Ad-

ministration, subject to the

approval of the Governor

and Council of State.

Ninth Report: Personnel Management

In the area of Personnel Manage-

ment by the state government, the

Commission began its studies with a

review of the recommendations of

the Reorganization Commission of

1953-55, which were not adopted by

the General Assembly. The Com-
mission gathered additional informa-

tion and modified the recommenda-

tions of the previous commission in

certain particulars.

The Commission made seven

recommendations for improvements

in this area of state government.

First, it noted with pleasure the adop-

tion by the Merit System Council of

a continuous recruiting program for

certain classes of employees, pursuant

to a recommendation of the previous

commission; and it recommended

that the State Personnel Department

and the Merit System Council explore

the possibility of expanding this pro-

gram.

Second, to meet criticisms of the

operation of the Merit System which

have been advanced by local govern-

mental officials, the Commission

recommended (a) that at least one

member of the Council be required

to have had experience in county gov-

ernment and (b) that local govern-

ing boards be given power to modify

rules and regulations of state agen-

cies as to annual leave, sick leave,

hours of employment, and holidays of

local agricultural extension workers,

health department employees, and

welfare department employees, where

such modification is necessary to

bring these employees into conform-
ity with rules and regulations ap-

plicable to other local governmental
employees.

Third, to alleviate possible con-

flicts between the Merit System Coun-
cil and the State Personnel Depart-

ment, the Commission recommended
(a) that the acts establishing these

agencies be amended to clarify their

respective classification authority and
(b) that there be overlapping mem-
bership of two members serving on
both the Merit System Council and
the State Personnel Council.

Fourth, to eliminate possible con-

flict between the Budget Bureau and
the State Personnel Department, the

Commission recommended that the

Budget Bureau have the responsi-

bility for fixing the number of allow-

able positions in each agency and that

the State Personnel Department have
the responsibility for classifying these

positions and fixing appropriate sal-

ary ranges.

Fifth, the Commission found that

there are wide inconsistencies in the

procedures for fixing salaries of ad-

ministrative officers (other than con-

stitutional officers) not covered by
the State Personnel Act. It recom-

mended that these salaries be fixed

by the Governor, subject to the ap-

proval of the Advisory Budget Com-
mission.

Sixth, in order better to coordinate

retirement and personnel policies, the

Commission recommended that the

State Personnel Director be made a

member of the board of trustees of

the Teachers' and State Employees'

Retirement System and a member of

the board of commissioners o'f the

Law Enforcement Officers' Benefit

and Retirement Fund.

Finally, the Commission recom-

mended that an incentive awards

program be established, in order to

encourage suggestions by state em-

ployees for improvements In govern-

mental procedures and techniques.

All awards paid would come from the

savings resulting from adoption of

suggestions.

Tenth Report: Legislative Research

Committee

Out of their own legislative ex-

perience, a majority of the members

of the Commission came to a conclu-

sion that the state's legislators need

help in understanding the complex

problems which are presented by the

vastly expanded state government of

today. The Commission recommended

that this help be given through the
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THE ATTORNEY GENERAL RULES . .

.

CLERK OF COURT
Authority of Assistant Clerk to

Act as Judge of Juvenile Court.

To: B. F. McMillan

(A.G.) A clerk of the Superior

Court who entered upon a term of

office after the effective date of Chap-

creation of a Legislative Research

Committee, similar in nature to the

Legislative Councils which have been

established in more than two-thirds of

the states since 1933.

The Legislative Research Commit-

tee would in effect be a continuing

study commission. It would be com-

posed of nine members: the President

pro tempore of the Senate; two Sena-

tors appointed by the President of the

Senate; the Speaker of the House

and two Representatives appointed by

him; and one Senator and two Repre-

sentatives appointed by the Governor.

The Committee would be empow-

ered to appoint an executive secre-

tary and necessary clerical assistants

and to contract with other agencies

for research which could not be per-

formed by the executive secretary.

Its total appropriation would ap-

proximate $25,000 per year.

The Commission recommended

that the Committee have the follow-

ing functions:

(1) Studying matters referred to

it by the General Assembly,

in areas where the General

Assembly had not been able

to reach a decision during the

previous session or where it

wanted a check on the decision

which was made;

(2) Replacing study commissions

concerned with problems of

less than major significance

(but not in areas where a

great deal of time or special

competence on the part of

commission members would be

required) ;

(3) Undertaking on its own mo-

tion the study of matters com-

ing to its attention between

legislative sessions, so that

recommendations may be pre-

sented to the next session of

the General Assembly;

(4) Undertaking limited studies

at the request of the legisla-

ture during legislative ses-

sions, when the need for in-

formation is urgent

;

(5) Answering questions from in-

dividual legislators during and

between sessions.

ivv 10-13 of the 1955 Session Laws
(amending G.S. 110-22) would have
no authority to serve as judge of the
.Juvenile Court until the board of

county commissioners had taken ac-

tion to appoint him to act in such a
capacity. A clerk who began a term
of office prior to this date (May 18,

1955) has the authority to continue
to serve as judge of the .Juvenile

Court without action of the board of

county commissioners until his pre-

sent term of office expires, unless the

board of county commissioners takes
action before the expiration of such
term to appoint someone else to serve

as judge. The assistant clerk of the

Superior Court, if he has been duly
api)ointed in conformity with the pro-

visions of G.S. 2-10, has the authority

to perform the duties of the judge
of the Juvenile Court of his county,

if the county does not have a separate
Juvenile or Domestic Relations Court.

[If the county commissioners ap-

l)oint the clerk of the Superior Court
to act as juvenile judge, under the

authority of G.S. 110-22 as amended,
then the clerk probably has no au-

thority to delegate this duty. If the

clerk,' in such a case, desires to have
liis assistant perform this function,

he should notify the county commis-
sioners in order that they may ap-

point the assistant clerk directly un-

der the authority of the amended
law. Ed.]

Authority to Appoint Successor

Trustee. Does a clerk of superior

court have authority to act under a

private trust agreement directing him
to appoint a successor trustee in

event of the death of one of the trus-

tees named in the instrument?
To: Joseph P. Shore
(."V.G.) Yes. I find no statute or

decision of our Supreme Court im-

posing upon the Clerk of the Su-

perior Court any such duties as out-

lined in the trust agreement in ques-

tion. However, in the case of Cutter

V. Trust Co., 213 N.C. 686, our Su-

preme Court upheld the validity of

an appointment by the clerk under a

trust agreement quite similar to the

one in question. In that case, Mr.

Justice Winborne, for the court, said:

"The appointment of the Ameri-
can Trust Company as substi-

tute trustee is in strict compli-

ance with the provisions of sec-

tion six of the trust agreement,

in which the procedure is pre-

scribed by the creator of the

trust. A special proceeding is not
required. The approval of the

court was unnecessary. The ap-

pointment is good without_ it.

Nevertheless, the approval gives

judicial sanction."

Appointment of administrator

d.b.n., c.t.a. Husband died before he
completed the administration of his

wife's estate. May husband's execu-

tor complete the administration of

the wife's estate?

To: B. F. McMillan
(A.G.) No. It is the view of this

office that G.S. 28-7, as modified by
G.S. 28-149(9), applies in only those

cases in which the wife dies intestate

leaving surviving her husband and no
children or other lineal descendants.
Consequently, this office believes that
the husband'.s executor has no right

to complete the administration of the
wife's estate. An executor d.b.n., c.t.a.

should be appointed.

MUNICIPAL CORPORATIONS
Powell Bill Funds. May Powell Bill

Funds be used to purchase a street

sweeping machine?
To: John H. Zollicoffer

(A.G.) G.S. 136-41.3 provides that

Powell Bill funds may be expended
•for "maintaining" streets. Since
street cleaning constitutes "main-
taining" streets, Powell Bill funds
may be used to purchase street clean-

ing equipment.

Lease of City Property as Parking
Lot. May a city lease municipal prop-
erty for use as a parking lot, without
advertisement and public sale?

To: Ford M. Mevers
(AG) G.S. 160-200, subsection 2,

authorizes cities and towns to lease

property, assuming such property is

not held for a strictly governmental
purpose. Inasmuch as a lease is ana-
logous to the sale of real property,
the provisions of G.S. 160-59 should
be complied with. That section re-

quires a public auction after 30 days
notice. Thus, before a city or town
could lease property to a private in-

dividual for use as a parking lot,

there would have to be advertisement
and lease to the highest bidder.

SCHOOLS
Amendment of School Budget.

Does a school board have authority
to approve expenditures in excess of
appropriations as long as the total
budget for the particular school fund
is not exceeded?

To: J. G. Hagaman
(A.G.) G.S. 153-127, as rewritten

in 1955, provides that the board of
county commissioners may by reso-
lution amend the budget resolution
after its passage "by transferring the
unencumbered balance of any ap-
propriation or any portion of such
balance to any other appropriation
within the same fund or to any new
appropriation within the same fund."
If it develops that it is necessary to

spend more for some items than is

approved in the budget and less for
other items, it will be the duty of the

board of education to submit an ad-
justed budget to the board of county
commissioners, which board has the
authority by resolution to authorize
all necessary adjustments within the
limits of the total approved budget.

Liability of School Board for

Street Assessments. Is the school

board required to pay street paving
assessments levied by a city? If it

must pay such street assessments,
should payments come from capital

(Co)itiiiii('d on page 28)
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EVIDENCE
Exhibit Evidence to Jury Room in

Civil Cases, G.S. 8-92

There are certain cases in which

it would be helpful if the jury could

take exhibits to the jury room for

the purpose of verifying or rejecting

a point made. This bill will give the

judge the authority to permit the

jury to have for inspection such ex-

hibit evidence in civil cases only.

Allowr Wife to Testify as to Continua-

tion of Marriage in Cases of Bigamy,

G.S. 8-57

It has been pointed out that in

prosecutions for bigamy a wife is

prevented from testifying as to the

continuation of marriage under our

statute. The bill proposed remedies

this by providing that such testimony

is competent against the spouse, add-

ing this to the other exceptions in

the statute. The present statute al-

lows evidence to prove the fact o'f

marriage, but no provision is made to

show its actual continuance during

the alleged bigamy.

CRIMINAL LAW
Make Nonsupporl of Children A
Crime Without Proving Aban-

donment, G.S. 14-322

The present law demands proof of

abandonment in order to convict the

father of nonsupport. This grants an

immunity to a father who is living

Turnover in General Assembly

(Continued from page 21)

and 19.57 matched for second place.

No significance was found in the

particular chamber where the legis-

lator obtained experience, other than

what was expected: the majority of

the Senators with legislative exper-

ience were Senators in the past, the

majority of the experienced Repre-

sentatives were Representatives in

the past, and a greater percentage

o'f the Senators obtained experience

in the House than did the Represen-

tatives in the Senate.

In sum, it should be noted that a

steady (if irregular) decline in the

biennial turnover in both houses, a

slight but perceptible decrease in the

number of inexperienced Senators,

and a definite decrease in the num-
ber of inexperienced Representatives,

indicate a significant trend towards
a more stable legislative body in

Xorth Carolina.

with his children while failing to sup-

port them. This bill eliminates aban-

donment as an element of the crime,

making it only necessary to prove

wilful failure to support the children.

Burning of Certain Buildings,

G.S. 14-67 and G.S. 14-144

This bill is the outgrowth of a

suggestion made in a recent opinion

of the Supreme Court, State v Long.

243 N.C. 393 (1956), pointing out

that in certain types of burnings the

statutes are worded in such a way as

to make the offense of burning cer-

tain buildings a misdemeanor and at-

tempting to burn, a felony. It is the

purpose of this bill to remove the

conflict between the statutes.

G.S. 14-67 is amended to make the

actual burning a felony as well as the

attempt.

G.S. 14-144 is amended by delet-

ing the element of burning from the

provisions of the statute.

TABLE

The Determination of Paternity,

G.S. 49-2

In bastardy prosecutions, it fre-

quently happens that a defendant is

clearly shown to be the father but is

not guilty of failure to support. Thus
he is acquitted of the crime but a

finding as to his paternity as shown
in the proceeding is not made. The

purpose of this bill is to fix the pa-

ternity upon the evidence shown, re-

gardless of the outcome of the crim-

inal charge. This is deemed wise be-

cause the father's responsibility 'for

supporting the child will continue. A
recent case, State v. Robinson, 245

X.C. 10 (1956), is decisive on the

l)oiiit, but a statute is regarded as

being helpful.

HABEAS CORPUS
Habeaus Corpus Applicable to All

Custody Cases, G.S. 17-39

The Council is recommending that

the remedy of habeas corpus, in the

(Cn)itinncd on inside back cover)

III

PREVIOUS LEGISLATIVE EXPERIENCE OF NORTH
CAROLINA REPRESENTATIVES, 1909-1957

Nc) Experience Experience Experience
Experience House Only Senate Only Both Houses

Year No. i No. i No. i No, %

1909 90 75.0 26 21.7 - - 4 3.3
1911 77 64.2 38 31.7 3 2.5 2 1.7
1913 77 64.2 37 30.8 3 2.5 3 2.5
1915 73 60.8 44 36.7 1 .8 2 1.7
1917 78 65.0 37 30.8 2 1.7 3 2.5

1919 60 50.0 52 43.3 3 2.5 5 4.2
1921 7k 61.7 40 33.3 2 1.7 4 3.3
1923 78 65.0 36 30.0 3 2,5 3 2.5

1925 78 65.0 36 30.0 3 2.5 3 2.5
1927 64 53.3 k6 38.3 5 4.2 5 4.2

1929 65 54.2 41 34.2 7 5.8 7 5.8
1931 62 51.7 46 38.3 5 4.2 7 5.8
1933 62 51.7 49 40.8 3 2.5 6 5.0
1935 7k 61.7 41 34.2 3 2.5 2 1.7

1937 71 59.2 46 38.3 2 1.7 1 .8

1939 62 51.7 54 45.0 2 1.7 2 1.7
19^+1 56 46.7 54 45.0 3 2.5 7 5.8
19^3 Ul 34.2 66 55.0 3 2.5 10 8o3
19^+5 37 30.8 71 59.2 3 2.5 9 7.5
19^7 55 45.8 58 48.3 1 .8 6 5.0

19^+9 55 45.8 5k 45.0 4 3.3 7 5.8
1951 k6 38.3 64 53.3 2 1.7 8 6.7

1953 k5 37.5 67 55.8 1 .8 7 5.8

1955 38 31.7 75 62.5 1 .8 6 5.0

1957 39 32.5 74 61.6 2 1.7 5 4.2

Average 62 51.9 50 41.7 3 2.2 5 4.1
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General Statutes Commission
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accruing income thereof for a

longer time than three years

next ensuing the making of such

contract, or to impair or change

the body or capital of the per-

sonal estate of the wife, or the

accruing income thereof for a

longer period than three years

next ensuing the making of

such contract unless such con-

tract is in writing, and is ac-

knowledged before a certifying

officer who shall make a private

examination of the wife accord-

ing to the requirements for-

merly prevailing for conveyance

of land."

The purpose of this bill is to remove
personal property from the scope of

the statute, except insofar as it is

included in a separation agreement,

without disturbing the application to

real property.

13. A bill relating to conveyances

between spouses. This bill would
codify the case law relating to con-

veyances between spouses. It sets out

in brief language the applicable

rules.

14. A bill relating to the expendi-

ture of funds made available for the

General Statutes Commission [G.S.

164-1 3(e)]. This bill would make only

a slight revision in the language of

the present statute in order to make
it d^ix that the Commission may
budget and expend any funds made
available to the Commission, by ap-

propriation of the General Assembly,
by allotment from the Contingency
and Emergency Fund, or otherwise,

for utilizing the services of persons

specially qualified to assist in the

work o'f the Commission and for

necessary clerical assistance.

15. A bill to permit a surety when
sued by the holder of the obligation

to require the joinder of the principal

debtor. A surety is entitled to all the

legal and equitable defenses of his

principal which are connected with
the debt sued on. He may not take

advantage of other defenses of the

principal debtor unless the principal

debtor is a party. At present there is

no provision of the law which would
permit a surety to require the joinder

of the principal debtor. The purpose
of this bill is to enable the surety to

require such joinder and thereby have
the advantage of any defenses which
the principal debtor might have.

16. A bill to amead G.3. 26-5 re-

lating to contribution among sureties.

Under the present law a surety, in

order to maintain an action against

a co-surety after paying the principal

obligation, must show that the prin-

cipal debtor is either insolvent or out

of the state. This places an unjust

burden upon the paying surety, and
it is the purpose of this bill to per-

mit the surety to recover a proper

proportion of the amount which he
has been required to pay without first

showing that the principal debtor is

either insolvent or out of the state.

17. Omnibus bill. (To clarify and
make miscellaneous minor changes in

the statutes.) To amend the catch

line of G.S. 31-47 to provide better

English; to amend G.S. 1-121 by cor-

recting an outdated reference there-

in; to repeal G.S. 12-1 which has

been held to be unconstitutional; to

amend G.S. 47-42 relating to the at-

testation of conveyances of banking

corporations by the secretary or

cashier.

COMiVIISSION MEMBERS
The Commission is presently com-

posed of the following nine members

:

Robert F. Moseley, Chairman, ap-

pointed by the president of the State

Bar; Henry A. McKinnon, appointed

by the president of the North Caro-

lina Bar Association; A. P. Godwin,
Jr., appointed by the Lieutenant Gov-
ernor; .James H. Pou Bailey, Buxton
Midyette, and E. K. Powe, appointed

by the Governor; Frank W. Hanft,

Vice-Chairman, appointed by the

Dean of the University of North
Carolina Law School; E. C. Bryson,

appointed by the Dean of the Duke
University Law School; and James E.

Sizemore, appointed by the Dean of

the Wake Forest College Law School.

The author, as Revisor of Statutes,

is ex officio secretary.

Tax Study Commission
(Contimied from page H.)

dustrial areas, and other commercial

centers, unless these same cities can

provide the traffic control and traffic

enforcement services necessary to

insure effective use of the streets,

our growing urban centers may be

strangled by the resulting congestion.

In order for our cities to finance the

work which must be done quickly,

either property tax rates must be
raised or revenues must be withdrawn
from other needed services or new
revenue must be made available.

'Some of the cities in the state

cannot raise property taxes any fur-

ther. They are already at the statu-

tory limit. Other cities hesitate to

increase property taxes to pay for

street construction which benefits not
only the residents of the city but

thousands of persons living outside

the city who work and shop in the

city. Other cities hesitate to raise

property tax rates for fear new in-

dustry will be discouraged from
settling in the city.

"The needs of the counties are not

so immediate. There are problems,

and the need for further assistance

in the construction of new school

buildings may become great in the

next few years, but at the present

time the basic structure at the county

level appears to be adequate." [p. 76]

".
. . The Commission recommen-

dations do not make it possible for

cities to meet needs for additional

revenues from business taxation. The
Commission believes, however, that

those cities where the need is great,

and where additional property tax

revenues will be difficult or impos-

sible to obtain, should have some ad-

ditional authority to raise revenue.

. . . Accordingly the Commission
recommends that cities be given the

following authority to levy additional

taxes:

"1. That G.S. 20-97 be amended
to permit each city to levy a tax of

up to ?10 per year on each motor ve-

hicle resident within the city and to

permit each city to levy a tax of up

to $25 per year upon vehicles oper-

ated in the city as taxicabs.

"2. That each city be permitted

to levy a tax of up to $10 upon every

individual earning salaries and wages

in the city. This tax is a variation on

the so-called payrolls tax and would

insure contribution to governmental

expenditures from persons employed

in the city wherever they might live.

It is anticipated that the bill author-

izing such a tax would provide for

a minimum wage (such as $2,000 per

year) below which the tax would

not be levied and would provide suit-

able administrative powers and pro-

cedures." [p. 81]

"Of course, the granting of these

limited powers does not mean they

will or must be exercised. The checks

and balances of government in our

democracy are more direct and more
immediately effective the smaller the

taxing unit and the lower the level

of government. It is also thought

that the existence of these additional

limited taxing powers should operate
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ic sio-ff do'sm the possible generation

of desires to request additional sViares

of state revenues as a first resort to

Bolre local problems of finance.'' [p.

13]

Total Impaci on Cities^ Counties

WhUe it is theoretically possible

for total occupation tax collections

by all cities and towns to exceed pres-

ent city privilege license tax collec-

tions by as much as one-third, it is

probable that total collections by

cities and towns will not far exceed

present license tax collections. How
much each city can derive will de-

pend on economic conditions in that

city, and whUe sales information

available indicates that most cities

can exceed present license tax col-

lections, whether any city will fm

occupation tax rates to produce ad-

ditional revenue from this source

will depend on such factors as these:

1. The need of the city for addi-

tional revenue;

2. The extent to which the city

would employ the maximum
rates permitted;

S, 'Whether the gross receipts

measure of taxation is em-

ployed; based on experience, it

is likely that most of the smaller

cities and towns will use some

other and simpler measure such

as a fiat fee;

4. The extent to which the city

will use the power to classify

retail and service trades and

levy lower rates on some busi-

nesses than are levied on

others;

E. The extent to which the city

may depend on the new sources

of taxation for additional reve-

nue in lieu of occupation taxa-

tion.

The same conclusions can be fore-

cast in each county. Each county will

present a different situation, and the

amount derived from the occupation

tax will depend upon the tax policy

adopted by the county board of com-

missioners. Thus while the 100 coun-

ties conceivably could collect about

5600,000 in occupation taxes, it is

likely that total collections will not

greatly exceed present collections

which, together vAth revenues from
marriage licenses and beer and vjine

taxes, amount to about 8500,000.

Any city or county, therefore, can

measure the impact of the Commis-
sion's report by taking 2-5 per cent

of its present intangibles tax share,

deducting from that amount the total

tax revenues now derived from the

I
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Books of Current Interest

lOAVA'S WATER RESOURCES:
PAPERS PRESENTED AT THE
SEMINAR ON IOWA'S 'WATER
RESOURCES — SOURCES, USES,
AND LAWS, edited by John F. Tim-

mons and others. A'mes, loiva: The

loica State College Press, 1936. 225pp.

S3.00.

Because of the ever-increasing need

for water and the consequent dimin-

ishing supply, many states are devot-

ing serious and extensive study and

thought to the problem of water use

control. Although this volume is de-

voted exclusively to the problem in

Iowa, it adds much to what consti-

tutes a rather limited body of knowl-

edge in print. The book is divided

into five parts : sources and supplies

of water, economies of water use and

control, multiple demands for water,

water laws, functions of govern-

mental agencies regarding use and

control and some possible solutions to

Iowa's water problems.

PERSPECTIVES ON ADMINIS-
TRATION, by Dwight Waldo. Uni-

versity, Alabama: University of Ala-

bama Press, 1956. 143pp. $2.50.

An internationally known scholar,

Mr. Waldo, in a series of five lec-

tures delivered at the 1954 Southern

Regional Training Program in Public

Administration, presents to the pub-

lic administrator stimulating and

daring ideas which should do much
to diminish the inferior feeling of the

social scientist when his achievements

are compared with those of the physi-

cal scientist.

READY FOR THE PLAINTIFF:
A STORY OF PERSONAL IN.JURY
LAW, by Melvin M. Belli. Xeic York
17: Henry Holt ayid Company, 3S3

Madison Avenue, 1956. 33Spp. $6.50.

For layman and lawyer alike is the

tragic story of that particular branch
of civil law which comprises three-

fourths of all the cases in our courts

today—tort law, or personal injury

law. Mr. Belli, the lawyer LIFE
magazine called the King of Torts,

writes from personal experience

gained from thousands of personal

injury suits in which he has had to

attach price tags to legs, arms, spines,

bank share tax and personal property

valuations listed by banks, and add-

ing or subtracting the probable net

increase or decrease ir. oceupaHon

taxes.

ff.milies. years of misery and pain.

MR. JUSTICE, edited by Allison

Dunham and Philip B. Kurland. Chi-

cago 37: The University of Chicago

Press, 1956. SUpp. $3.75.

Here are nine short "essays in legal

biography,'' authoritative and stimu-

lating excursions into the profoundly

influential lives of Marshall. Taney,

Hughes, Stone, Bradley, Holmes,

Brandeis, Sutherland, and Rutledge.

PLANT LOCATION, by Leonard

C. Yaseen. New York: A'merican Re-

search Council, 2 East Avenue, 1956.

226pp. SIO.OO.

Management will find in this book

a complete working manual to all the

factors entering into the selection of

a satisfactory community—including

raw material sources, labor supply,

nearness to markets, utilities, taxes,

climate and all the other complex

facets of location planning. Equally

irnportant are the standards formu-

lated by the author from analysis of

competitive offerings of thousands of

communities. This work makes it pos-

sible for civic and business leaders

to evaluate their own communities so

as to create a more favorable en-

vironment for industrial growth.

THE GOVERNMENT AND AD-
MINISTRATION OF DELAWARE.
by Paul Dolan. (American Common-
wealth Series volume 7J. Nev: York
16: Thomas Y. Crowell Company, 452

Fourth Avenue, 1956. 396pp. SJ,.95.

The Attorney General Rules
(Continued from page 25)

outlay funds approved by the county
commissioners?

To: Dr. Charles F. Carroll
C4.G.) Our Supreme Court has

held that while property belonging
to the State or its subdivisions is

exempt from taxation, assessments
on school property for special bene-
fits caused by the improvement of the
street on which it abuts are not em-
braced within the exemption. In Ra-
leigh V. Public School System, 22S
N.C. 816, the court held that a school
board was liable for paying street

assessments. A city has authority to

levy paving assessments against
school property, under Article 9,

Chapter 160 of the General Statutes.

I am inclined to the opinion that the

cost of street assessments should
probably be included in the capital

outlay budget, rather than in the cur-

rent expense budget.
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Purchasing School To Be Held

(iiscretion of the judge, be made
available in all controversies respect-

ing custody of children. It is consid-

ered that this will be of help to the

legal profession by providing the

flexibility that is desirable in certain

cases and unusual circumstances. The
provision as to the discretion of the

judge is to prevent the entire do-

mestic and juvenile court load being

diverted to the superior court. The
remedy under the present statute is

not changed. In a contest between the

husband and wife as to custody, the

judge has no discretion but to re-

ceive the application and proceed with

it as before. The amendment also

provides that the award of the chil-

dren may be to the husband or wife

or to any other person, organization,

or institution.

COSTS
Amend G.S. 6-18 to Allow PlaintfT

Costs as of Course in Contract

and Tort

Where there is a counter-claim to

plaintiff's action and the counter-

claimant loses, there is no provision

under the present statute for costs

to be allowed as of course to the

plaintiff. The purpose o'f this bill is

to make statutory what has long been

the custom.

Clearinghouse
(Conthiiied from ihkjc 4j

City Note*

A concrete company has selected

Kernersville as the site of a new plant

which may cost nearly $2.50,000. This

is the second business that the Ker-

nersville Industrial Development Cor-

poration has brought in to help

strengthen the town's economy.

A three-million dollar bond isi=ue

was recently approved by Greens-

boro voters. The bond issue will be

used to finance the building of the

War Memorial Auditorium on the 45-

acre Greensboro Fairgrounds. The
project includes a 2,o00-seat audi-

torium, a 400-seat memorial foyer

and civic room and a 9,000-seat

recreation unit.

A special school for lineal govern-

ment purchasing officials will be held

at the Institute of Government in

Chapel Hill. February 21-2;-:, l'.i.57.

the drug store that had served as a

city collection agency is expected to

pay for the deposit boxes over a

period of five years. The boxes can

be used for payment of fines for all

non-moving traffic violations and all

other citv bills.

West Miami, Fla., has completed :i

program of interdepartmental train-

ing of policemen and firemen. Police

patrolmen have been taught certain

fire duties, including the operation

of a .TOO-gallon pumper, hydrant con-

nection, ways to assist firemen dur-

ing a fire, how to use fire extinguish-

ers, and conditions that cause fire

hazards. Fire personnel have been

trained in certain police duties, in-

cluding law enforcement, public re-

lations, answering accident calls, how
to make an arrest, and the difference

between felonies and misdemeanors.

The first world-wide history of city

planning is about to be written. The

University of Pennsylvania has an-

nounced that it will undertake a

three-year history-writing project

that will review the histoiy of city

development in each o'f the world's

major regions. It will be financed by

a $.54,000 grant from the Rockefeller

Foundation.

.•Serving on the program as panelists

will be purchasing agents, city man-
agers, county managers, county ac-

countants, fire chiefs, water works
supei-intendents. and members of I he

Institute of Government staff.

Six "buying" panels devoted to the

purchasing of insurance, uniforms,

sanitation equipment, water and
sewer equipment, fire equipment and
automotive equipment are planned.

Other panels will consider the secur-

ing of federal and state surplus prop-

erty, central warehouse.^ and service

centers, forms and financial control

in the purchasing office, and service

contracts. In addition, there will be

sessions on municipal contract law
and statutoi-y provisions controlling

purchasing by local governments.

The school is jointly sponsored by
the Institute of Government and the

Carolinas' Chapter of the National In-

stitute of Governmental Purchasing.

Plans for the school were made by

a planning committee which met in

Chapel Hill in December. Serving

on the committee were A. C. Shep-

herd, President of the Carolinas'

Chapter of XIGP and City Purchas-

ing Agent for Winston-Salem; C. E.

Beatty, City Purchasing Agent for

Charlotte; A. T. Crutchfield, City

Purchasing .\gent for Durham; Sam

Gattis, Orange County Accountant;

J. McDonald Wray, City Manager for

Beaufort, S. C; and Alex McMahon

and Jake Wicker o'f the Institute of

Government.
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Notes from Here and There

Two 24-hour deposit boxes have

been installed in Kalamazoo, Mich.,

for use by citizens in paying parking

fines and water and other city bills.

The saving in fees formerly paid to

Pictured above is the Municipal Building in Franitlin. This modern build-

ing was erected in 1955 and has housed all city departments since November of

that year.
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Have a real cigarette-

hiave a CAMELI

"
I want a real cigarette—one I can taste. That's why I'm

a Camel smoker, and have been ever since college."

Civil Engineer on Conn. Turnpike

Discover the difference between "just smoking" and Camels!

Taste the difference!

Camels are rich, full-

flavored, and deeply satis-

fying — pack after pack.

You can count on Camels—
thev never let ^ou down.

K J- Reynolds TjbacLO Co . Win5tan-Salem. N. C.

Feel the difference! The

exclusive Camel blend of

quality tobaccos has never

been equalled for smooth.

agreeable smoking. Camels
are easv to get along with.

Enjoy the difference!

Try today's top cigarette.

See why more people

smoke Camels, year after

year, than any other brand.

They've really got it I


