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In the Wake of Miranda by L. Poiiulcxfcr Waffs

[Editor's Note: Thii article is based on several

memoranda of the author treating problems the po-

lice face in the light of recent decisions of the Su-

preme Court of the United States placing constitu-

tional limitations on the use of evidence gathered by

law enforcement officers. Mr. Watts is an a.s.slstant

director of the In.^titutc ichose fields include the law

of arrest.
]

At the end of a recent dav-long session attended

by several hundred lawyers, judges. poHce, and prose-

cution officials and de\oted to exploring the meaning
of the Escobedo"^ and Miranda^ cases, one panel

member protested that up to a third of the audience

consisted of police officials and that thev were not

being helped at all bv some of the legal fine points

that were at the moment being discussed. Another

panel member, challenging this, asked the police of-

ficials in the audience to raise their hands. The
showing was of something under one fifth of the

group. The first speaker—noting that the hour was

late and that the size of the audience had dwindled—

said, "The smart ones ha\e already gone."

Although this ^^•as one of the few humorous mo-
ments in a lengthy and serious meeting, it yiyidly

illustrated an important point. At the very center of

E.scobedo and Miranda is a distrust of the police.

Mr. Justice ^Vhite put the matter quite clearly in his

dissent in Escobedo v. Illinois:^

This new American judges' rule, which is to

be applied in both federal and state courts, is

perhaps thought to be a necessars' safeguard

against the possibility of e.xtorted confessions. To
this extent it reflects a deep-seated distrust of

law enforcement officers eyerywhere, unsup-

ported by relevant data or current material

based upon our own experience. Obyiouslv law

enforcement officers can make mistakes and ex-

ceed their authority, as today's decision shows

that even judges can do, but I have somewhat
more faith than the Court evidently has in the

abilitv and desire of prosecutors and of the pow-
er of the appellate courts to discern and correct

such violations of the law.

Any treatment of Escobedo, Miranda, Mapp.* and a

number of other decisions placing restrictions on the

use of evidence obtained in an unconstitutional man-

ner must include discussion of claimed police viola-

1. Escobedo v. niinois. 378 U.S. 478 (1964).
2. Miranda v. Arizona. 384 US. 436 (19661.
3. 378 U.S. at 498-99.
4. Mapp V. Ohio, 367 U.S. 643 (1961).

Watts

tions of indi\idual liberties and whether there is any

alternati\e to the admittedly drastic remedy of throw-

ing the e\idence out of court and thus in many in-

stances letting a clearly guilty man go free.

The speaker at the meeting also implied another

point. The Court majority has made its decision,

right or wrong, and its pronouncement will almost

surely continue to be the law into the indefinite fu-

ture. It does not help either to kick the Court-or for

those sympathetic to the Court majority to continue

to kick the police. The ruling must be lived with;

there must be a cooperative effort by both court and
police officials to find wa\'s of enforcing the law

without \iolating the old-new constitutional rights

that are now being taken out of Fourth o f July

speeches and put into binding court decisions. On
September 16 Governor Moore in his State-Wide

Meeting on Law and Order put the matter this way:

[I]n the meantime, we as .\merican citizens

must, of course, comply with these Court de-

cisions. Crimes are still being committed and the

job of law enforcement has become more diffi-

cult and complex than ever before.

However, the job has not become impossible

hv any means. This fact has been aptly demon-
strated in many cases since the Miranda deci-

sion was handed down. Careful, effective and
scientific methods utilized by trained, capable

police officers can still find the guilts'. . . .



Despite the clear need to go forward with the

minimum of recrimination, it is still important to go
back into the history that shaped the recent decisions.

To do so will help in understanding them and pre-

dicting their future reach. Most people, in tracing

the legal history of Miranda, go back to Brown v.

Mississippi,^ as it was the first state criminal case in

which the Supreme Court of the United States threw
out a confession on constitutional grounds. There the

state court had accepted a confession despite the use

of shocking physical torture; then, as now, many in

police circles said that the decision "handcuffed" the

l^olice. In my opinion, ho\\'eyer, it is necessary to go

back a good deal earlier and to look at a great deal

more than just confessions cases to understand Mi-

randa. Distrust of the police is very old in Anglo-

.\merican society, and its manifestation toda\- is part

of one of the great constitutional debates in our his-

tor\-.^

History

A Frenchman remarking upon English resistance

in the eighteenth century to the idea of a police force

such as had been set up in France said:

[T]hey are afraid of troops, and . . . had rather

be robb'd upon the highways than in their

houses, and by \\retches of desperate fortune

than by ministers.'

Another commentator set down the following opinion:

England is a Country of Liberty, eyery one liyes

there as he wishes; which, no doubt, is the Source

of the many extraordinary Characters among
them. Heroes in E\il as well as in Good. . .

.^

Despite the lack of a police in eighteenth-centiuy

England, the serious crime rate, and the large num-
ber of public disturbances that occurred especially in

crowded London, foreign obseryers also noted an

English attachment to the ideal of law and order,

Seyeral commented upon the prestige of the magis-

trates and near riots which were broken up hv their

exhortations to the fomiing mobs.

English ideas of both law and order and liberty

—plus the traditional distrust of the police—carried

oyer into the English colonies in America. These
English con\ictions were the backbone of our resist-

ance to the use of royal power in the American col-

onies and formed one of the leading causes of the

Reyolutionan,' War. The fear of oppressiye goyem-
mental power was so strong that the Constitution

replacing the Articles of Confederation and giying

the nation a strong central go\ernmt^nt could not

haye been ratified but upon the promise that a spe-

cific Bill of Rights would be submitted as amend-

5. 297 US, 278 (19361.
6. For an excellent brief coverage of confessions cases be-

tween 1936 and 1963, see Smith. Confessions and Scientific Evt-
DENCE 84-96 (1963).

7. 1 R^DZiNowicz, A History of English Criminal Law 725
(1948).

8. Id. at 712.

ment<^ "-o the Constitution. And Xorth Carolina, in its

conseryatiye fashion, refused to ratify the new fed-

eral constitution until the Bill of Rights had been
submitted to the states.

The goyernment that emerged was noteworthy
not onl\- for its separation of powers among three

branches of go\ernment but also for its diyision of

total go\ernmental power between state and federal

<10\ernment. There was a distinct preference for lim-

iting the jiower of the central goyernment and for

reser\ing the major po\\ers of police to the states—

the state go\erninents being closer to the people.

The dominant figure in law enforcement for the

first century in our history was the county sheriff. It

was no accident that in this country the office was
usually one gained by election—thus making the

sheriff subject to thi will of the majoritN' of the yoters

in his countw \Mth growing urbanization, however,

the European concept of a police force for our cities

and towns displaced the town or township constable

and deputy sheriff. Under the rule of the sheriff, the

citizens in their own neighborhoods were the ones

essentialK- responsible for the preservation of order.

The sheriff would mainly arrest after the fact; he
could deputize citizens; magistrates, majors, and
sheriffs could call upon citizens to aid them in sup-

pressing riots and other breaches of the peace. Under
the rule of the police, there was more emphasis upon
keeping order on a preventive basis. Patrols were
onen and routine; there was a reason for putting

the police in uniforms. With the rise of the police,

the dut\- of law enforcement became a full-time ca-

reer rather than the part-time activity of an official

subject to the hazards of political fortune. Today, of

course, most of our sheriffs' departments take the

police \iewpoint toward law enforcement. There are

l^atrols, detective assignments, and traffic functions;

also, there are salaried deputies who do not lose

their jobs when the sheriff loses the election.

Given our historical fear of authority, it is sur-

prising that there \\as not more resistance to the po-

lice establishment, but our cities' need in a rowdy,
growing country was great—and besides, the police

were effectively subject to local control.

Then, in the twentieth centurs', Henry Ford
transfonned our countrv'. With the automobile age,

crime ceased to be local, and with the onset of Pro-

hibition, organized crime became highly profitable.

Thanks in part to the movies, the country in the

twenties thrilled to a game of cops and robbers

uhich was usualh' clima.xed with high-speed auto-

mobile chases, and this continued into the thirties

with G-Men pursuing bank robbers. To meet this

change in the palterns of crime, there was of neces-

sit\' a corresponding change in the patterns of law
enforcement. City police departments greatly ex-

nanded, and new agencies were created. The fol-

lowing dates tell their own story. The Federal Bureau
of In\estigation, founded in 190S, began to achieve
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its place as a career law enforcement ser^'ice with

the appointment of John Edgar Hoo\er in 1924. The

North Carolina State Highway Patrol was founded

in 1929; the State Bureau of Investigation, in 1937.

Yet the tradition of restricting police jurisdiction

has prevailed. The FBI is noted for the care it has

traditionallv exercised to stay within its jurisdictional

limitations. E\en todav the State Highway Patrol in

North Carolina is far from being a state police,

though there has been a gradual expansion of its

jurisdiction over the vears. The jurisdiction of the

SBI is limited.

By the end of the twenties it \\as apparent that

this country faced a crisis with respect to law en-

forcement. Crime commissions became a common-
place in those vears. President Hoover appointed the

Wickersham Commission,^ which made the most

monumental studv of law and order and law enforce-

ment vet undertaken in the United States. The 19.31

report of the Wickersham Commission highlighted

both abuses bv and inadequacies of law enforce-

ment agencies throughout the nation. The country

was shocked to find from the official record ho\\-

widespread were such police practices as physical

torture to gain confessions—the "third degree."^"

This situation had grown up without anyone's really

noticing it. The old sheriffs in their enforcement had

counties with relatively stable populations. Even
the poor ( at least if white ) had their place in society',

and abuse of power could lose elections. The police,

however, expanded in the cities with a changing

population base, \\'here there was an influx of immi-

grants and others with relatively little political lever-

age. The police were courteous in their dealings with

the dominant middle classes, and there was little

heed given to the complaints of the muckrakers dur-

ing our country's half century of self-satisfaction

(roughly 187.5-1925).

The Wickersham Report was received with hos-

tility by enforcement agencies, vet in a real sense it

marked the beginning of serious efforts toward and

public support for the professionalization of the police.

Present Problems

After the war years, the 1950's and 1960's contin-

ued to be times of great social change. Among our

dominant problems now are 1 ) the population explo-

sion; 2) a technological explosion usually summed up

in the word "automation" and denoting a decrease of

demand for unskilled and agricultural labor during

the greatest boom in our history; 3) a vast migration

of the rural poor, many of them Negro, to the cities at

the very time that there is a flight of middle-class

citv workers to suburban residential communities; 4)

9. Officially known as the National Commission on Law-
Observance and Enforcement, the Commission was almost uni-
versally known in terms of its chairman, George W. Wickersham.

10. See especially Nat'l Comm'n on Law Observance and
Eneorcement, Rep't No. 11. Lawlessness in Law Enforcement
(1931).

the far too .successful effort by Madison Avenue ad-

vertising executi\es to convince the populace, includ-

ing the iioxertN' stricken, through radio and televi-

sion that cverNone deserves to .share (immediatch'

and on credit ) in the "American way of life" and
that this consists of a suburban single-family home,
two cars in the garage, a color television set, a deep-

freeze, and various other luxurv appliances, in addi-

tion to such comparative necessities as a washing
machine, a drver, a dishwasher, a stove, and a

ri'frigerator.

None of these ]5roblems are race problems, but it

is clear that the Negro figures prominently in each

one of them. When you add to these vexing problems

the tensions generated bv lingering race prejudice

and the growinglv militant civil rights movement,
stir in the miracle of modern communications which
makes events in Little Rock, Selma, Watts, and Har-

l''m front-page news events around the world, and
throw in a dash of the new Cold War which is shap-

ing itself into an East-West white-nonwhite power
struggle, you have a most explosive mixture.

Decisions of Supreme Court of the

United States

Against this background of sweeping social change
which is challenging law enforcement today, it is

necessary to discuss the part plaved by the Supreme
Court of the United States. It seems fairly obvious

that the Court has not caused these vast forces of

change and unrest which have troubled and will con-

tinue to trouble the police, though the Court un-

doubtedly has played its part in releasing some of

the brakes. Directly in the area of law enforcement,

the Court since 19.32 has taken an increasingly active

role in supervising constitutional aspects of state

criminal proceedings. It seems significant to me that

Poicell V. Alabama}^ the "Scottsboro Case," was
handed down the \ear following the Wickershani

Report.

The growing role of the Supreme Court in curb-

ing law enforcement practices has been set out

again and again. Yet it is necessars- to trace at least

the broad outlines of this stors' to understand Mi-
randa. .\lthough it leaves out many important cases,

a memorandum of mine written in Januars', 1966,^2

touches most of the bases in brief fa.shion. Part of it

is reprinted below:

The order-keeping and preventive aspects of

work by the police, as well as a number of other

community services which are performed, are not

usually supervised bv the courts. Nevertheless,

the chief job of the police—the detection of

crime, apprehension of criminals, and gathering

of evidence to secure their conviction—is almost

completely oriented to the needs of courts in

11. 287 U.S. 45 (1932).
12. Before Miranda.
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trying persons accused of crime. Police officers

take an oath to support the constitutions of their

state and of the United States, and are quite

Hterallv "officers of the court."

With the rapid growth of crime early in this

century and the consequent rapid development

of the modern police department (which is

probably less than a century old in manv places

in this country), many local trial courts and lo-

cal enforcement officers quite natiirally react-

ed as if they were engaged in a war on crime.

And in war, of course, anything goes. The coun-

tering influences designed to slow the police

(and the trial courts) down and make them ob-

serve in some part the constitutional rights of

individuals has come primarily from the appel-

late courts of the nation in reviewing convictions

in criminal cases. For a long time the appellate

courts stood aside and waited for growing pro-

fessionalization of the police to bring about self-

restraint, for the prosecuting attorneys who coun-

sel enforcement officers and in many ways direct

their acti\aties to stop oppressive police prac-

tices, for the mayor, city manager, and countv'

commissioners with the power to hire and fire

enforcement officers to take remedial steps.

When it appeared that the others would not do
the job, higher courts in a number of states be-

gan taking the initiative. In recent years the Su-

preme Court of the United States has taken the

lead and has grown more and more insistent that

those enforcing the law must obev the law.

The most effective weapon the higher courts

have found is to reduce incentive bv excluding

from evidence anything gained through a viola-

tion of an individual's constitutional rights. The
three most important areas in which this ap-

proach has been used are:

(1) Excluding the results of unlawful

searches and seizures.

( 2 ) Excluding coerced confessions.

(3) Excluding information gained from the

defendant at a time when he was being

denied his right to counsel.

• Unlauful Searches and Seizures

The first important case was Weeks v. United

Statcs.'^^ This held that when federal officers

obtained property by means of an unconstitu-

tional search the evidence would be excluded

from federal court. [It should be noted that the

Court has restricted federal officers a good many
years before state officers in a number of these

constitutional areas.]

Wolf V. Colorado^* held for the first time

that the Fourth Amendment protections against

unreasonable searches and seizures did apply to

the states also (through the due process clause

of the Fourteenth Amendment). Wolf, however,

did not require the states to exclude the im-

constitutionally obtained exddence.

[The next significant case was Rochin v.

California}^ Here illegal!)' seized evidence was

excluded because the conduct of the state offi-

cers was shocking enough to violate basic "due

process." Later cases indicated, ho\\'ever, that the

shock-the-conscience test of Rochin was ex-

tremely hard for the lower courts to apply.]

Mapp V. Ohio^^ . . . [repudiated Wolf and

Rochin and] held that all courts in the nation

must refuse to accept evidence which has been

unconstitutionallv obtained in violation of Fourth

.Amendment rights.

Mapp had no immediate impact on North

Carolina in 1961 (it was something of a bomb-
shell in a number of other states), for North

Carolina already had a statute excluding evi-

dence unla\\'fully obtained without a search war-

rant (or \\'ith an illegal one)." North Carolina

enforcement officers had their first serious en-

counter with Mapp when a decision implement-

ing the Mapp principle was announced. Aguilar

V. Tcxas}^ lield that state search warrants must

meet federal constitutional requirements by con-

taining a written description of the facts con-

stituting probable cause for making the search.

One other area in which the Mapp rule might

affect North Carolina police practices is in the

exclusion of evidence which indirectly resulted

from an unlawful search. (This is sometimes

called the fruit-of-the-poisonous-tree doctrine.)

For example, in Preston v. United States,^^ a

confession was obtained when the defendants

were confronted with burglar's tools which had

been unconstitutionallv obtained from the trunk

of the defendant's car. The Court excluded the

confession and sent the case back for a new
trial.

• Coerced Confessions

Courts in this countr^' have generally rejected

involuntary' or coerced confessions because they

are not likely to be trustworthy. In Brown v.

Mississippi,^" the Court made it clear that con-

fessions gained bv torture violated the due pro-

cess clause of the Fourteenth Amendment as well

as the usual rules of evidence law and must be

excluded. Since then, the Court has had great

difficulty in deciding a number of state cases

where apparently no force was used but there

were other coercive practices—such as continued

"grilling" for hours or days. The Court finally

got to the point that its decision whether "due

13. 232 U.S. 283 (1914).
14. 338 U.S. 25 (1949).

15. 343 U.S. 165 (1952).
16. 367 U.S. 643 (1961).
17. N.C. Gen. Stat. § 15-27.1 (1965).
18. 378 U.S. 108 (1964).
19- 376 U.S. 364 (1964).
20. 297 U.S. 278 (1936).
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process" had been violated had to tttrn on an

individual e\aliiation of each interrogation case.

Factors such as the age and experience of the

defendant, the length of (luestioning, and other

tactics used all had to be taken into account.

In federal courts, however, the Court . . .

[(juite early in McNabb v. United States-^]

moved to eliminate the need for these difficult

evaluations bv ruling that any confession gained

after secret interrogation of long duration would

be automatically presumed coerced. The MeNahb
decision has since been implemented by Mallory

V. United States.^^ The MaUonj rule is built

upon the legal requirement that an arrested per-

son must be taken immediately before a com-

mitting magistrate; if there is anv unnecessary

delay (such as to question the prisoner) the

custodv becomes imlawful and anv confession

obtained during the period of unlawful custody

is excluded.

So far, the McNabb-MaUonj rule has not been

applied to state courts, though the Escobedo

rule to be discussed belo\\' mav turn this into an

academic question. ^-^

• Denial of R/ij/i/^ to Counsel

In the past the cases on right to counsel did

not usuallv have anv particular impact on police

practices. This was suddenlv changed with

Escobedo v. Illinois?* Escobedo was essentiallv

one of those very difficult borderline "confes-

sions' cases—but the Court decided it in an un-

orthodox fashion. It bypassed all former "confes-

sion" law and held that the confession of the

defendant must be excluded from evidence be-

cause it was secured after he had been denied his

constitutional right to counsel. Escobedo has pro-

voked an avalanche of writing by lawyers,

judges, professors, politicians, and others. . . .

Since the above memorandum uas written, Mi-

randa I. Arizona,^^ has opened a fourth important

area for application of the exclusionarv rule: exclu-

sion of CN-idence gained through in-custodv interroga-

tion of a defendant in violation of the privilege

against self-incrimination. This constitutional provi-

sion had not been mentioned in the memorandum
because prior cases excluding cNidence had generally

turned on in-court applications of the rule and did

not affect police to anv great extent. The seeds of

the application of the rule to out-of-court situations,

however, had clearlv been sown in Escobedo. That

was part of the reason for all the commotion in the

wake of Escobedo.

It seems clear, then, that the decisions restricting

various law enforcement practices are well within

the tradition of the historic English distrust of the

police and of strong governmental power. But the

Supreme Court of the United States in its decisions

I'lilarging individual constitutional freedoms has not

singled out the police. State courts, draft boards,

legislative investigating committees, professional li-

censing boards, film-censorship boards, public schools

authorities requiring religious ceremonies in school,

the Department of State attempting to deport aliens,

and other federal and state administrati\e agencies

—all at one time or another have had their proce-

dures \etoed by the Court, .\lthough manv thought-

ful observers (juestion the wisdom of the Court's tak-

ing such an active role in shaping national policy

issues, it would be absurd to say that the Court is

"for" criminals and "against" law enforcement.

Recent decisions refusing to give retroactive ap-

plication to certain of the new constitutional rulings

bear this out.^^ Another bit of evidence is the deci-

sion in Schn^erber v. California,'^'' decided the week
following Miranda v. Arizona. There the Court re-

fused to extend the privilege against self-incrimina-

tion to co\er physical e\idence. The case appears to

announce a rule that will broadly uphold the validity

of compulsor\- state programs for administering chem-
ical tests for intoxication to suspected drunken drivers.

In addition, the decisions in the civil rights area in-

creasingly stress that once free expression of ideas

and orotest cross over into acts of violence or acts

which in\'olve a clear and present danger, the po-

lice ha\e plenarv authority to act.

The Issues Created by Miranda v. Arizona

There has been such an outpouring of discussion

on Escobedo v. Illinois and Miranda v. Arizona that

I am loath to belabor these cases.^^

In the wake of Miranda I would make the follow-

ing suggestions to law enforcement officials

:

• (1) There is strong evidence that the net effect

of previous appellate court rulings protecting the

individual rights of criminal defendants and suspects

has been to increase police efficiency. Exclusion of

evidence illegally obtained has had the effect of ban-

ning police "short cuts" (and sloppv police work);
the result has been more thorough police investiga-

tions and an increase, if anvthing, in the conviction

rate. The so-called Horski/ Rcport^^ from the Dis-

trict of Columbia investigating the results of full

implementation of the McNabb-Mallory rule is often

cited in this connection.'^"

21. 318 US, 332 (1943).
22. 354 U.S. 449 11957).
23. This prediction has been more than fulfilled. Escobedo

as modified by Miranda goes substantially beyond McNabb-
Mallory in curtailing questioning of prisoners in custody.

24. 378 U.S. 478 (1964).
25. 384 U.S. 436 (1966).

26. See Johnson v. New Jersey, 384 U.S. 719 (1966); Tehan v.
Shott. 383 U.S. 406 (1966); Linkletter v. Walker. 381 U.S. 618
(1965).

27. .384 U.S. 757 (1966).
28. For an analysis of Miranda, which many people believe

essentially supersedes Escobedo, see Watts. MemoranduTn to
Officials Concerned ic'fh the Administration of Justice: Decision
in the Post-Escobedo Cases. Popular Government. Sept. 1966. p. 9.

29 D.C- CoMM, ON Police Arrests for Inv-estigation. Rep't and
Recommendations (1962).

30. See also LaFave. Improving Police Performance Through
the Exclusionary Rule (pts. 1 & 2). 30 Mo. L. Rev. 391. 566 (1965).
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• I 2 ! ^^ith respect to Miiandd. tlif cnideuce is

not in. Most people suspect the reliance on confes-

sions in police work is so central in many classes of

cases that extension of the privilege against self-in-

crimination to confessions will ine\itablv cut down
con\'ictions. M\" personal feeling is that this is tnie

as to certain cJaiscs of important cases for the short

run. but that e^•ent^Iall^ courts and juries will modifv

u'hat the\' consider e\"idence "bevond a reasonable

doubt" in the critical t\-pes of cases in which con-

fessions mav no longer be obtained. An illustration of

this principle ma\- be found in the fact that courts

ever\' dav thro\\" out misdemeanor cases for lack of

proof, the norm for such cases being almost totalh'

conclusi\e evidence, when an equivalent amount of

circumstantial evidence would be more than suffi-

cient to convict someone of murder.

Despite my conclusion that Miranda will handi-

cap the police in certain classes of cases, it is at least

clear from the few statistics that ha\e turned up
that many of the police statements following Miranda
were highly exaggerated. I am including some of the

figures currenth' being debated for what thev are

worth. Frankly. I think it is much too earlv to tell

what the impact of Miranda will be. One big reason
is this; studies made fairlv recenth- have shown that

a large portion of the population believed that there

was a legal duty to answer questions put bv the po-
lice. The publicity surrounding Miranda mav grad-

ually affect pubhc reactions when it becomes clearlv

known that though there is a citizen's dub.- to co-

operate with the police, there is no legal requirement
to answer incriminating questions.

Brooklyn Supreme Court Justice^! Xathan R.

Sobel has indicated in a ]^Te-Miranda stud\- of 1.000

indictments that fewer than ten per cent were cases

in which confessions were \-ital to the conviction.^2

The Sobel figures were widely attacked, and the

prosecutor in Xe\^- York County-. Frank S. Flogan:

observed that in ninetv-one homicide cases, con-

fessions were to be offered in sixtv-two for 6S'",

of the cases), and that in twentv-five of the

cases (or 27' r ) the indictments could not have
been obtained without the confessions. . .

.^^

Another set of ^'re-Miranda statistics was com-
piled by Chief of Detectives Vincent W. Piersante of

the Detroit Police Department. He sent a letter

which went to the commanding officers in the crim-

inal investigation di\ision of the Department in ear-

ly 1965 requiring that persons under interrogation be
gi^en the Escobedo \\-amings. Chief Piersante re-

leased figures comparing confessions during a nine-

month period in 1965 with his figures for 1961. One
writer summarized them as follows:

In robberies, in 1961. confessions \\'ere ob-

31. Equivalent to a superior court iudge in North Carolina.
32. See N.Y. Law Journal. Nov. 22, 1965, p. 1.

33. Kuh. The "Rest of Us" in the -'Policing the Police" Con-
troversy, 57 J. Crim. L. C. & PS. 244. 245 (1966).

tained in 81. 8""; of the cases, and thev were
deemed essential in 26'~r of the cases; in 1965.

confessions were obtained in 83'~^ of the cases

and deemed essential in 29"^^. In forcible rapes,

in 1961. confessions were obtained in 24.3'~f of

the cases, and in 1965. in lQ'~'i of the cases;

none of the confessions was deemed essential,

because it is the policy of the department not

to issue warrants in such cases on the basis of a

confession without extrinsic e\identian.' support.

Lumping all categories of crime sur\-eyed. we
find that in 1961 confessions were obtained in

60.S', of the cases, and were deemed essential

in 13.1', of the cases; in 1965, confessions were
obtained in 58^7 of the cases, but were deemed
essential in onh' 11.3' ,' of the cases.^^

The latest set of statistics relates in part to the

]x-riod following Miranda. E\'elle
J.

Younger. District

.\ttorne\- of Los .\ngeles Coimtv. released in mid-
August a statistical stud\- of felon\' cases following

Miranda. Of the cases that reached the trial stage

after Miranda ( although a number had been investi-

gated before that decision), fewer than ten per cent

were ones in \\hich the trial deputies deemed the

confession to be \ital. Fifty per cent of the entire bulk

of cases \^"hich were processed upon police request

for formal initiation of prosecution were ones in which
the suspect had confessed despite the fact that warn-

ings were gi\'en to them.-^^

• (3) Though Miranda will make the job of law

enforcement more difficult—and at a time when so-

cial conditions are increasing the complexit%- of the

job anyhow—the immediate result of the case will be
to place more emphasis on (a) police training and
(b) scientific methods of law enforcement.-'^ Sdimcr-
bcr v. California ma\- be cited on this second point.

Like it or not, those who hold the purse strings of

local government will be forced bv the tide of events

to increase salaries of law enforcement officers in

order that their agencies mav attract and hold quali-

fied men. The new constitutional decisions will de-

mand a level of education, competence, and judg-

ment from indi\idual police officers that, unfortu-

nately local go\-emments have not always been will-

ing to demand—and pay for—in the past.

34. Souris, Stop and Frisk or Arrest and Search—The Use and
Misuse of Euphemisms. 57 J. Crim. L.. C. & P.S. 251, 255 (1966).

35. See Younger. Results of Survey Conducted in the District
.•\ttorne.%"'s Office of Los Angeles County- Regarding the Effects of
Dorado and Miranda Decisions Upon the Prosecution of Felony
Cases. -Aug, 4, 1966.

The total number of cases in this study has been cited in the
newspapers as 4,000. This fieure includes cases made in a study
before Miranda. The post-Miranda study included 1.437 defend-
ants with cases at the complaint stage (in which the police, after
investigation, asked the District Attorney's office to initiate
formal prosecution i ; 665 defendants with cases in the prelimin-
ar>--hearing stage; and 678 defendants with cases in the trial
stage. The interrogation of many defendants in the latter stages
occurred before Miranda.

It should also be noted that a pre-Miranda California case.
People v. Dorado, 42 Cal. Rptr. 169, 298 P.2d 361 (19651, substanti-
ally- anticipated the Miranda ruling and may undermine some-
what the general utility of these statistics.

36. One fairly persistent criticism of Miranda, however, is

that the case will force the police into increased use of what is

perhaps the least reliable evidence of all—uncorroborated eye\\'lt-
ness identification testimony.
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Eventually we will prohahh' come to state niini-

niiim standards for cnforccnu'nt officers and state-

fixed ininiinum pay schedul("s. At this point there

will likely also l^e either state or federal salar\' su]>

plcmentation or else sufficient state or federal aid to

local governments that they can afford to pay the

salary scales which have been set. There is a real

dangi'r, of course, that \a\v enforcement will cease

being primarily a local responsiliilitv. If the local gov-

ernments do not do their part, the job will be taken

away from them. But my belief is that the emerg-

ing pattern will be one in which local units of gov-

ernment, sensitive to local needs, will continue in tak-

ing primary responsibility and control, subject to

imifonn standards and financial assistance from high-

er units of government. Of necessity, ho\\'e\er, there

will be drastic changes in both pattern and amount
of cooperative efforts among law enforcement agen-

cies. They will become much more tightly knit in

the common cause of combatting crimes and crimi-

nals which will more and more transgress state and
local jurisdictional boundaries.

• (4) Miranda will probably have its main effect

on cases committed by lone criminals in which the

victim is either dead, not present.^'' or otherwise not

able to identif\' the criminal. One commentator

spoke of the effect on violent "street crimes'—such

as mugging, murder, and rape. These are serious

crimes which stir up public outcries; this is especially

true as to the "street crimes." Yet these are not the

eases which present the serious challenge to public

order or the moral fabric of society that are en-

countered in dealing with protest demonstrations that

turn into riots or with organized crime. Some of the

Court's other decisions restricting police methods,

such as limitations on searches or on entering build-

ings without knocking, may restrict the power to

suppress organized crime, but this is a very sensi-

tive area involving the basic right of privacy of the

individual versus the state. Up to now, the deliberate

policy choice in both \a.\v^^ and court decision has

been to consider the right of pri\acv sufficiently val-

uable to justify the loss of police efficiency.

• (5) The Miranda case leaves some room for

modification of its more crippling effects by later

interpretation.

(a) The case stated that the states had the

power to modify the guidelines set by the Court

so long as they substituted procedures that ade-

C]uatelv protected the right to counsel and the

privilege against self-incrimination. It will thus

not be possible to go back to old practices, but

it may be possible by legislation to allow some

needed flexibility that is lacking in the guide-

lines as presently announced by the Court.

37. E.g., theft or burglary.

38. E.g., laws against wiretapping

(b) The Court left the door somewhat open

with respect to interpretation of the crucial

lihrase 'in-custody interrogation." It clearly cov-

ers the locked-room interrogations out of which

so main- troublesome confessions eases have orig-

inated ill tile past. It is not clear just how the

Court's decision applies to a number of investi-

gatory ((iiestioniugs—esen of definite suspects or

persons on the verge of being arrested—when
the surroundings are not isolated or the situation

is noiieoerci\e.

• (6) One clear reason hir the (Court's adopting

tile rule in Miranda was its belief that ignorant,

iiiiderpri\ileged, and minority-group defendants have

been the ones mainly abused in interrogation rooms.

Proiessional criminals, vice defendants, members of

organized crime, and wealthy or well-educated crim-

inal defendants have largely escaped serious abuse.

The\- already knew they had an absolute constitu-

tional right to keep silent. Bv insisting on having

their lawyers—and being able to pay for the service

—the favored defendants were already getting every-

thing that Miranda says must be given all. The pro-

fV'Ssional criminal and the one connected with organ-

ized crime will not be greatly affected by the Mi-

randa rtiling in the near future. The case and the

public ventilation of the issues it raises, however,

will undoubtedly ha\e the long-term effect of mak-
ing the iiiiblic more conscious of limits on police con-

duct and of making police procedures more legally

unassailable with respect to all defendants.-'^

It must lie conceded, however, that the strong

public and political pressure on the police to solve

a crime comes less often with respect to crimes com-
mitted by professionals or members of organized

crime than to shocking individual crimes of violence

and the \iolent "street crimes." And the latter

crimes are t\]iieally committed by "disadvantaged"
persons. In this regard, the police are men in the

middle. The local government officials who arc their

bosses define a job of order-keeping and crime-solv-

ing that they expect of the police. Then the courts

prohibit the police from using many of the tech-

niques that they have grown accustomed to using

in the past.'"'

39. North Carolina, for example, had by statute an exclusion-
ary rule with regard to evidence obtained from illegal searches
prior to the decision of the Supreme Court of the United States
in Mapn v. Ohio. Yet the p^itional publicity given Mapp had the
definitely noticeab'e effect in this state of causing more evidence
obtained by search to he challenged than h?d been challenged
before 1961. See Katz. The Supreme Court and the States: An
Inquiry into Mnpn v. Ohio in North Carolina (unpublished ms.
of an article sclieduled to appear in rev. form in the Dec. 1966
N.C.L. Rev.),

40. Police, for example, once effectively kept order in
middle-class neighborhoods by chasing out all those who "didn't
belong"' and who could not convincingly demonstrate that they
had legitimate business bringing them there. In tlie abstract,
citizens of the United States always had freedom of movement,
but there never was any wa>- before for the action of the police
to be effectively challenged. It seems pretty clear that this is no
longer true. Loss of this de /acto power to exclude persons arbi-
trarily from various areas will foreseeably present some prob-
lems of nightmare proportions in larger cities torn by racial
strife.
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Conclusion

The effect of Miranda and the manv other cases

of the Supreme Court of the United States freeing

individuals from particular types of governmental

restrictions and enforcement practices is to present

the police—the men in the middle—with a tremend-

ous challenge. Thev must find ne\\- wavs of doing

the job that the community demands of them yet

within the policy guidelines demanded bv the com-
munity through the courts and legislative bodies. The
court decisions clearly represent, on a long-term bas-

is at least, community- values. It should further be
remembered that the cases in question are plausibly

rational decisions based upon statutes and constitu-

tional provisions. To find new ways of doing the job

will take imagination, courage, and intelligence.

There will be a temporary loss of morale through

frvistration. There will even be a need felt in some
departments for spectacular cases to be lost in order

to "prove" the dire pronouncements of the police

propagandists as to the effects of the court decisions.

But based upon past experience of the ability of

popularly based government in this country to

adapt to new conditions and especially the past im-

pro\ements of the police following times of crisis,

I firmly believe that law enforcement in the United
States will meet the new challenge and emerge
stronger and better than ever. []

INSTITUTE CONDUCTS WINSTON-SALEM

POLICE TRAINING PROGRAM

The trainees for the Winston-Salcm Police Depart-

ment's Community Service Unit attend class. The
instructor is Lieutenant Gene Chcrrt/. First row, left

to right: Officer L. Ivester. Officer P. Crosby, Captain
William Burton, Officer D. Fulk, Sergeant H. Burton,

Dorothy Kimel (Greensboro Police Department).

Second row, left to right: Officer R. Pettyford, Serge-

ant W. Ragsdale, Officer T. Martin, P. Colvard

(Greensboro Police Department), Sergeant S. Monk,
Serjeant T. Surratt. ^"^^



A Neir Approach in Crime Prevention and

and Community Service:

WINSTON-SALEM POLICE MOVE AHEAD
by N. E. Pomrcnkc, C. E. Cherry, ci/ul H. A. Biirton

[Editor's Note: This article is a

report, uritten oriiiinaUij for a non-

Nortli Carolina audience, on an

experimental project of the Win-

ston-Salem Police Department. Mr.

Pomrenke is an assistant director

of the Institute n/ Clovernment. Ilis

field is police administration. IJeu-

tenant Cherrij is Commanding
Officer of the Crime Prevention

Bureau of the Winston-Scdcm

police force. Serjeant Burton is

also a member of the Critne Pre-

lention Bureau of the Winston-

Salem Police De])artment.]

INTRODUCTION

Winston-Salem, North Carolina.

has a great deal in common with

cities of similar size. With a popn-

lation of 143,000 and currently de-

pendent upon the tobacco and tex-

tile industries, it is nevertheless

growing, moving toward greater

industrialization, and it has in min-

iature the big-citv problems of

slums, crime, and unemplo\tncnt.

In many wavs a remarkable cit'

— beautiful, historic, cultured,

wealthy compared with some oth-

er places in the South— it has also

felt the mark of povert\-: 15 per

cent of the whites and 45 per

cent of the nonwhites fall below
the official boundaries of depriva-

tion. Tobacco, its chief industn*, is

low-pay and partlv seasonal.

Workers pour in for this limited

opportunity and then remain.

Some find off-season jobs; the rest

survive bv other means. Whatexer

the means, it is certain that the

low income level affects the crime

rate and the bmden of public

welfare.

But over the years Winston-

Salem has been aware of the inter-

related nature of the problems of

po\ertv, and long before the Great

Society, the citv was carr^'ing on

its own small-scale experimental

program, under private foundation

grants, in neighborhood impro\c-

ment projects. Since the opening

of the Office of Economic Oppor-
tunity, it has been aggressive in

pursuing the possibilities available

under EO.A. appropriations, and its

community-action committee. Ex-

periment in Self-Reliancc, has re-

ceived funds for a series of neigh-

borhood centers to work intimately

with the poverty group in a variety

of wax's.

The Winston-Salem Police De-

partment has been an attentive

observer of this neighborhood

work. In particular it very early

recognized that many of the peo-

ple in the high-delinquencv sectors

fall into the povert\' bracket. .^Iso,

the experience of the Juvenile

Unit indicated that people with

problems, some of which may be

precursors of delin(|uency, are of-

ten not aware of the kinds of assist-

ance that are available to them.

Furthemiore. for want of staff, so-

cial service agencies cannot always

keep themselves informed of cir-

cumstances that need their atten-

tion. The situation suggested to

the Police Department the need
for a broadh' based approach,

founded on the neighborhood con-

cept, that would use police facili-

ties in a double-barreled program
of crime prevention and liaison

service between people with trou-

bles and those who can help them.

THE COMMUNITY SERVICES
UNIT PLAN

.\s part of a plan that grew out

of this need, a new Community
Services Unit was set up within

the Bureau of Crime Prevention

mider the Chief of Police. This

unit differs from that of the Juve-

nile Unit in its emphasis on crime

prevention rather than on post-

crime activities. It is staffed by se-

lected men especially trained in

recognizing and understanding the

symptoms of antisocial behavior,

in establishing the kind of rapport

necessary to gain the confidence

and cooperation of the people

with whom they work, and in

building communications lines be-

tween the target group and both
the institutions that can serve them
and the public at large.

To put the plan into its experi-

mental stage, the North Carolina

Fund, which dispenses money
from pri\ate foundations and is

\'ery much interested in the prob-

lems of poverty, made a grant to

finance, in cooperation with the

Cit\' of Winston-Salem, a one-year

pilot project. What the project,

now in operation, hopes to deter-

mine is the effectiveness of an
effort bv such a specially trained

l^olice unit, working in a neighbor-

hood context, to
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(1) Anticipate the sources of

crime and disturbance, and

(2) Cooperate with social serv-

ice and other agencies in (a)

correcting situations that gi\e

rise to disorderly activity,

(b) helping people who
need help, and ( c ) bringing

particular assistance to those

whose personal difficulties

make antisocial behavior a

possibility.

Immediate Objectives

The Department believed that

certain things need to be done be-

fore its long-range goals of crime

prevention and community assist-

ance liaison can be accomplished,

and these have some bearing on

each other. The first aim was to

utilize police facilities fullv as a

tool in accomplishing the balance

of the objectives. The Police De-
partment is, for example, one of

the few places that can be reached

at any hour of the day or night.

Help is there—either as emergency
aid for personal needs or as an

authority to whom to report situa-

tions of whatever nature that re-

quire investigation. Also, bv means
of two-way radio cars, the police

already have a city-wide communi-
cations system to make immediate
action in any situation possible.

Effective use of police accessi-

bility' and facilities can lead to

achievement of the second objec-

tive—to change the image of the

policeman among the target group.

An effort is being made bv Iniild-

ing a personal rapport with these

people, bv extending aid whenever
needed, and by means of educa-

tional programs in churches and
schools to establish the concept of

a policeman as a protector, as a

keeper of the peace—in a word, as

someone to trust and work with.

Another facet of this same ob-

jective is to promote the crime pre-

vention concept among the entire

Department. As Sir Robert Peel

observed, "The primary function of

the police is to prevent crime and

public disorder rather than simply

to apprehend the criminal."

Also, the Unit aims to reduce

acti\it\' among both ju\eniles and
adults that might lead to disrupti\'e

or criminal behavior by maintain-

ing a general surveillance of the

places of public gathering, bv be-

ing able to recognize predelin-

quency tendencies, and by keep-

ing abreast of people or situations

that are potential sources of trou-

ble.

It has given its men sufficient

training and background in the

origin of sociological and psycho-

logical problems so that thev can

view these problems with under-

standing and make constructive

decisions about the handling of in-

di\idual cases.

Finalh', it is making an effort to

build strong working relationships

with other community resources.

Because social service agencies are

often understaffed, the Community
Services Unit, with a strength of

fourteen, often comes to know, as

the agencies do not, of cases that

need to be referred to an appropri-

ate organization, and social service

people ha\'e been fully informed

about the purpose and function of

the new unit.

Site Selection

Thi' pilot stud\' invoKes a single

geographical area. This decision to

work \\ithin a limited confine was
grounded, generally, on the fact

that use of a single sector affords

a basis for comparison with other

parts of the city used as controls.

Specifically, it presented an oppor-

tunity to choose an area that has

some very critical factors operating

\\ithin it: The section chosen (4

square miles, .30,000 population

)

has had neither the highest crime

rate nor the lowest, but it has had
a sufficient number of offenses

to justify concentration of law-

enforcement effort. It has a high

percentage of children living well

below the defined poverty line;

there are approximateh' 1,200 chil-

dren in 450 families receiving pub-

lic welfare assistance. The area

has clear-cut boundaries, and more
important, it is in transition from

white to nonwhite. This movement
has come about largely because

much of the nonwhite population

in Winston-Salem has been dis-

placed bv an extensive urban-

renewal program. The tran-

sition itself—the mixture of social

patterns—presents a volatile situa-

tion. Furthermore, simultaneous

\\'ith this movement, the Police

Department has noted a shift of

crime incidence from the vacated
area to the selected area.

Some positive elements are also

at work in the district selected,

?nd these are (1) a core of inter-

ested residents who would work
for neighborhood betterment; (2)
the presence of some recreational

facilities; (.3) the presence of

churches that could be used in a

crime prevention effort; (4) suc-

cessfully integrated schools that

could be used in a public-service

educational program.

Services

The plan of the pilot study

makes the Community Serxaces

Unit responsible for working with

the people of the target area gen-

erally, but its primary concern is

with the young. Essentially, it

keeps an eye on their activities-

being alert to the possibility of

trouble, looking for ways to involve

the antisocial in constructive pur-

suits, and making it harder for

them to get into trouble.

For example, one of the prob-

lems with juveniles in this sector

of Winston-Salem has centered

around the municipal recreation

facilities, some of which are open
until 10:30 p.m. Recreational per-

sonnel report disturbances and in-

terference from nonparticipants,

and there are a good many com-
plaints of reckless driving, petting

in cars, and beer drinking in the

immediate vicinity of the recrea-

tion area. Sometimes Recreation

Department-sponsored dances that

ha\e parental approval become op-

portunities for girls to drive off for

the evening with boys who do not.

The Community Services Unit

now works closely with the Recre-
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ation Department; it has become
acquainted with the pcrsonnt'l and

with the programs and schedules,

inchiding exact time, places, and

estimated number of participants

in each program. Appropriate

checks of these locations are made
by the members of the Unit to pre-

vent the congregation of disruptive

influences. Also, by establishing

some kind of rapport with those

who do not participate in recrea-

tion activities, the Unit tries to

understand their needs and pre-

dispositions and to suggest to the

Recreation Department activities

of a nature that would attract the

nonparticipants.

School attendance represents an-

other matter with which the Com-
munity Services Unit is concerned.

Within the target area there are

2,000 school-age children (45,000

in the city). In one school year

there were 623 drop-outs from the

seventh to the twelfth grades,

most commonly at the tenth-grade

level. The reasons given for drop-

ping out included the usual poor

grades, lack of interest, pregnancy,

marriage, poor physical condition,

and enlistment in the armed
forces. The Community Services

Unit is becoming familiar with the

dropouts, their addresses, their

places of employment (if any),

and their home situations so that

it can assess their potential danger

to themselves and to the commu-
nity in terms of their past records

and present activities. At the same
time the Unit works with local

civic and social groups to encour-

age a retum to school and also to

develop a vocational or appren-

ticeship program for the dropouts.

The various federal programs for

vocational training, including those

sponsored by the OEO, offer other

opportunities for referral by Unit

members.
Routine Community Service pa-

trol can also help keep children in

school. Maintaining a watch during

school hours for children on the

streets, or in public places, or even

in their own yards, discourages

truancy. Also, visitation of the

places frequented by truants and

other students helps reduce absen-

teeism in that the possibilities for

activities outside the school arc-

greatly restricted. The truant does

not have the opportunity, or per-

haps the desire, to roam the streets.

Unit officers on the evening shift

are also on the alert for children on

the streets or in places of business

after a reasonable hour.

Community Services Unit officers

also have an opportunity to work
more positively vyith truants. When
a child is found out of school, the

officer wants to know ichi/ he is

absent from school, and the results

of that in\estigation are forwarded

to the school principal and other

appropriate agencies.

Similarly, Unit officers maintain

as close commimication as possible

with school personnel on other

matters. They keep principals in-

formed about cases under investi-

gation that concern children in

school, and also perhaps gain some
insight into a child from the teach-

ers who know him very' well.

School authorities have indicated

great willingness to work in this

way with the police.

From time to time a case of pa-

rental neglect in the target area

has been through the Domestic Re-

lations Court. These cases usually

have come from neighbors' reports

of circumstances that they consid-

er intolerable for the children in-

volved. A great many more cases

escape prosecution, however, be-

cause the social service agencies

and the Police Juvenile Unit sim-

ply do not have the personnel to

keep informed on family situations

or even to maintain the kind of

communication between agencies

that would help reveal cases that

need investigation.

Some people in social work feel

that neglect cases, other than those

invohing criminal neglect that re-

sults in serious bodily injury, are

not the proper province of the

police. The North Carolina Gen-
eral Statutes (Art. 2, Ch. 110, §

42), however, extend the responsi-

bility in this matter to "every state,

county, or municipal official or de-

partment. . .
." Clearly, the charge

is to the police as well as to any

other agency.

The Community Services Unit,

then, considers itself authorized to

iinestigate cases of parental neg-

lect that cf)me to its attention and
make referrals to the agency best

((juipped to handle the problems
of a given case. If the referral

brings no satisfactory remedy, the

Unit does not hesitate to follow up
with procedures through the Do-
mestic Relations Court.

Organization and Duties

These are the areas in which the

Communit\' Services Unit works

and the responsibilities that it has

assumed for itself. Organizational-

ly, it has a special place in the

Department, along with the Juve-

nile Unit, under the Bureau of

Crime Prevention. The Juvenile

Unit, however, continues to func-

tion city-wide while, at least for

the one-year pilot project, the

Community Services Unit func-

tions only within the confines of

the selected area. Liaison with oth-

er divisions of the Department is

accomplished by the commanding
officer of the Crime Prevention

Bureau through the other di\'ision

commanding officers.

The Unit's command officers,

who received the same special

training as its men, serve the tra-

ditional command functions of per-

sonnel assignment and communi-
cations with higher echelons, and
in addition they are the key liai-

son people with other community
agencies and with other divisions

within the Department. They are

responsible for orienting the entire

Department to the purpose and
operation of the Unit and maintain-

ing records adequate for adminis-

trative purposes. They superxase

the training of new personnel and
the continued training of those cur-

rently assigned to the Unit. Per-

haps most important to the success

of the program, thev are kept in-

formed about cases and are avail-

able for consultation with the Unit

members, and thev plan the direc-

tion of the program and help eval-

uate it.
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To attempt to describe the

duties of officers assigned to the

Community Ser\ices Unit is to tr\-

to grasp an amorphous mass of

possibilities bevond the normal re-

sponsibilities of the police officer.

Relati\elv conventional actixities

include the investigation of condi-

tions reported to be detrimental to

the health and welfare of the cit-

izenrw maintenance of a pre\en-

tive patrol of places of pub-

lic amusement, a kno\\'ledgeable

awareness of people in the area

who might be the source of crimi-

nal activity, and keeping the De-

partment informed, through the

supervisory command, of situations

that should be checked out bv the

patrol or detective di\'isions. In

addition, the Community Ser\-ices

officers are charged with working

in whatever wavs become apparent

\\ith interested people in de\elop-

ing community programs or in giv-

ing individual assistance that may
reduce conditions and causes that

tend to create delinquent and

criminal behavior. This commission

requires both imafiination and

diligence.

Communication W7th the Public

Built into the Communit\' Ser\-

ices Unit is an opportunits- for

widespread communication with

the public. As he carries out his

duties, making contracts with peo-

ple in the target area and working
with various agencies and commu-
nitA- resources, each man is in

effect a liaison agent, but specific

responsibilities are also made. For

example, one man is assigned to

work \\ith the schools, and all pa-

trolmen ha\e lieen given some
training in public speaking so that

when called upon thev can present

the program to outside organiza-

tions.

The specific instrument for com-
munity- liaison, however, is the

Police-Community Relations Ad-
visors- Committee. This group is

composed of representatives of the

city's familv-sersice and Economic
Opportunity agencies, the school

system, the Recreation Depart-

ment, the newspapers, and the

Domestic Relations Court, plus

religious leaders—both Negro and

white — and other interested citi-

zens from the communit\' at large.

The committee's responsibility is to

bring to the Police Dei^artment

an\' matters that might call for ad-

justments in the program, and also

to interpret the program to the

general public and be its channel

of communication to the public.

The committee is purely adv-isor\-

and in no way directs the acti\'it\-

of the new unit.

Recruitment

The recruitment of officers for

the Community Ser\-ices Unit was
ob\-iousl\- a matter of crucial im-

portance. The men who staff it are

people \\-ith particular insight, pa-

tience, abilit\- to gain confidence,

and desire to ser\e. The\- were se-

lected from officers currenth' with-

in the Police Department who ex-

pressed a desire to work within the

new Unit. The reason for drawing

from personnel current in the De-
partment was that the Depart-

ment's great acKantages in initiat-

ing this kind of communit\- ser%-ice

acti\-ity are its 24-hour accessibil-

ity, its already-established com-
munications system, and the fact

that it is alreach- well acquainted

with the target area. Capitalizing

fulh- on these advantages required

that the Unit be staffed b\- men
already experienced in the area

and with the communication pro-

cedures. ( In the selection of fe-

male personnel, (lualified women
from outside the Department wert

considered, being permitted to

submit educational and other qual-

ifications in lieu of police experi-

ence; one was selected.

)

\ volunteer for the CommuMit\-

Services Unit submitted his re-

(juest for assignment to the Chief

of Police in \\riting, gi\ing his

reasons for wanting the post. .\11

officers who were currently mem-
bers of the force and had served

their probationar\- period were eli-

gible to apply. The Chief, along

with other super\-isor\- personnel

and at least one person froni the

community at large, interviewed

each applicant, considered his re-

(|uest, and noted his record and
personal qualities. The expecta-

tion was that there woidd be more
cjualified persons than could be ac-

cepted. .\s far as possible, the final

assignment to the Unit \\'as to be

.50 per cent Negro and 50 per cent

white. dra\\-n from those who had
\olunteered, who had been ap-

proved by the Chief of Police, and
who had satisfactorih- completed

the special training program aiid a

special proliationar^- period.

Those who were transferred to

the new unit were relie\ed of all

responsibilities in whatever divi-

sion they formerly ser\-ed. The va-

cancies that their transfers created

were filled with new police re-

cruits; thus, the establishment of

the new Unit in\ol\-ed a ripple

effect in which se\eral di\-isions of

the Department lost trained and
qualified officers who w-ere re-

placed hv inexperienced men. The
number admitted to the training

sessions was therefore largeh" de-

termined bv personnel commit-

ments to other divisions of the De-
partment. Even so, tsvo sessions of

the training program were re-

cjuired so that the regular-line

units were not depleted, for past

experience had indicated that

some of the best-([ualified line per-

sonnel would be the ones who
would apply for assignment to the

Community Services Unit.

Men who decided during the

training session that thev did not

care to remain with the Unit, or

whom the instructors decided were
not suitable to the program, were
IX'rmitted to return to their fonner

units without prejudice.

Training

The training, carried out at the

Winston-Salem Police Academy,
ran for se\-en weeks, and there

were t\\ o sessions. As we have just

noted, running the training pro-

gram twice was required bv the

fact that no more than seven full-

time nu'ii could well be released
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from the regular work of the De
partment at one time. The number
of recruits that could be absorbed

into line organizations during any

one period was limited. Also, hav-

ing two sessions permitted some
program changes, as the need be-

came apparent, before the entire

Unit was trained.

Certain of the Department's su-

pervisory personnel were also in-

cluded among the trainees so that

thev might ha\e some understand-

ing of the Unit's purpose and op-

eration, and neighboring police

departments were also invited to

send a representative.

The training program was a joint

endeavor of the Training Division

of the Winston-Salem Police De-
partment and the police adminis-

tration staff of the Institute of Gov-
ernment of the University of North

Carolina at Chapel Hill. The Insti-

tute of Government accepted re-

sponsibilitv for planning the cur-

riculum and arranging for the

teaching personnel. In order to

work closely with the Depart-

ment's Training Division, the Insti-

tute assigned one of its staff mem-
bers to the Police Academv for the

duration of the training periods.

• Curriculum. The curriculum had
an emphasis on the behavioral sci-

ences—p.sychiatry, psychology, and
sociology—plus pohce work and re-

lated fields. Specifically, it

covered:

( 1 ) The history and character of

control in society.

(2) The statistical patterns of

crime and antisocial behav-

ior, including the relation-

ships of age, race, sex, and
economics to these phenom-
ena.

(3) An analysis of behavior, both

norma] and abnormal. This

facet dealt with (a) the

causes of abnormal behavior,

including the origin and
symptoms of psychogenic

disorders, and (b) alcohol-

ism and drug addiction, in-

cluding related problems in-

volving both adults and juve-

niles as well as sources, plus

methods of control and treat-

ment.

( 4 ) The relationship between be-

havior and social institutions,

of which the principal ones

are the family, with its asso-

ciated emotional situations,

the educational experience,

religion, mass - commimica-
tions media, the peer-group

phenomenon, and socio-eco-

nomic relationships within

the community.

( 5 ) Socio-psvchological studies of

behavior, including the so-

cial disorganization of war
and economic depression,

differential association, gang
behavior, and specific theo-

ries of crime causation.

(6) Reactions of society to anti-

social behavior. This section

covered the philosophies of

punishment, pre\ention, and
therapeutic action; the types

of responses that are made;
and the methods of respond-

ing, including the judicial

system, sentencing, proba-

tion, and detention.

(7) A study of society's confine-

ment and correctional re-

sponse. This included an

overview of the types of in-

stitutions, their administra-

tion and operation; the ob-

stacles to effective correc-

tional work within institu-

tions; and an analysis of the

total prison community, its

organization and life within

it, and ultimate release from
it.

(8) The steps that can be taken

to prevent antisocial behav-

ior. This covered the princi-

ples and possibilities of inter-

viewing, counseling, and psy-

chotherapy; the agencies,

both formal and informal,

that can be used in preven-

tive work—home, school, peer

group, civic groups, organ-

ized recreation; total com-
munity resources that can be
mustered in a preventive ca-

pacity—mental health clinics,

schools, social service agen-

cies, the judicial structure,

recreation agencies, church-

es, the police, federal and
state programs directed at

society-related problems.

The curriculum, which is exhaus-

tive and only roughly sketched

here, contained much background
material, but the general purpose

was

:

( 1 ) To give the trainee the con-

cept of the police role in its

broadest sense, to help them
understand the deep rela-

tionship of society, individual

personality, and community
welfare, and to help him ap-

preciate that a proper sphere

of police activity is helping

to break the chain reaction

between shortcomings of the

society and personalities (for

whatever reason ) disposed

to antisocial behavior.

(2) To explore with the trainee

why people behave as they

do, what the interaction is

between the individual and
the socio-psychological con-

text in which he develops,

what normal and abnormal
reactions he may use in solv-

ing the problems he encoun-
ters in his development,

what pressures and influences

are at work on him from day
to day.

(3) To acquaint the trainee with

the resources that are avail-

able (a) to help people in

general who need assistance,

and (b) to alleviate prob-

lems that may result in anti-

social behavior.

• Faculty and Teaching Methods.
A curriculum of this scope and
depth required a broadly based
group of highly cjualified instruc-

tors. The Institute of Government
arranged for the faculty, who in-

cluded experts both from the local

area and brought in for particular

fields of study.

The complexity of the curricu-

lum also recjuired a variety of

teaching techniques. The lecture

system was most often used, but
seminar-group discussion sessions
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were also helpful, plus on-site in-

spections, panels, films, and other

methods. In particular, to become
acquainted with the resources

available, the trainees visited the

social service agencies and heard

the directors of these organizations

lecture before the training classes

about the functions and operations

of their agencies.

The literature in the fields to be

coN'ered in class was so vast that

the material that was most rele-

vant to the purposes of the Com-
munity Services Unit was extract-

ed and reproduced in a usable

form for the trainees.

• In-Service Trainini^. In addition

to the seven-week formal training

period, there is currenth' a follow-

up in-service training program that

is developing as special needs be-

come apparent from the operation

of the Unit over a period of time.

A basic vehicle for this aspect of

training is group sessions in which

the trainees discuss among them-

selves the problems thev have met
and the solutions they have reach-

ed. One man's experience is helpful

to another in working out a similar

tvpe of problem. As an adjunct,

professionals in specific areas sit

with the trainees during these

sessions to offer their knowledge

and insight into a particular situa-

tion.

The initial curriculum v\as reor-

ganized as a result of these dis-

cussions. The total experience of

the group indicated places where

an addition or a different emphasis

was needed, and the trainees were

asked for their critical assessments

of the curriculum.

These in-service training ses-

sions are scheduled for the first

hour, for each shift, for each work
week, and the Institute of Govern-

ment's liaison person is available as

a consultant.

While the sessions are necessari-

ly unstructured, the necessity still

exists to assure that certain areas

are covered systematically, and the

Unit's command officer and the

representative from the Institute

of Government are developing a

poIic\' file and an in-service train-

ing manual.

ANTICIPATED BENEFITS

The ultimate puqiose and max-

imum benefit of the Communitv
Ser\ices Unit are, through work
with the other forces both local and
federal concerned with the prob-

lems of po\ertv, the eradication—or

at least reduction—of this pocket of

povert^' and accompan\ing crime.

How effective the total effort will

be rests with manv factors far re-

moved from the province of the

\\'inston-Salem Police Department,

There are, howe\er, certain mani-

fest benefits that will come from

simpK' doing this local job well.

\\'hile the twehe additional spe-

cialh' trained personnel, plus the

availability of such support equip-

ment as cars and t\\o-wav radios,

should provide the strength neces-

sar\' to maintain adequate investi-

gative and preventive functions,

in the end it will be the personal

element that is decisive in the

success of the Community Services

project. This is the kind of job that

cannot be done from behind a desk

or through the mails. \Miether pa-

trolling on foot or in a car, wheth-

er in uniform or in plain clothes,

whether talking to a teenager or

making a speech, the officer must

find some common ground with

those he deals with if he is to com-

municate effectively with them,

and one of the largest benefits of

the project stems from the person-

al element and the open channels

of communication. Bv being on

the scene, by being able to get

through to the target group, by be-

coming known as a source of help,

the Community Services officer

e\entuallv changes the attitude of

people who were formerh- unwill-

ing to work \\ith the police. The
policeman becomes one who can

render a service, who can help

make the area a better place to

live, rather than essentially a pur-

veyor of punishment.

In their activities, the Commun-
itv Services officers are learning

certain skills and techniques that

are effective in accomplishing

these goals. Manv of these can be
adapted for general use bv the

other divisions. Also, as the men
are rotated over the years back
into line service, taking with them
the concepts of crime prevention

that they have learned in the

Community Services Unit, they

will gradualh' effect a fundament-

al change in the entire Depart-

ment's view of the scope and pur-

pose of police work.

EVALUATION

The Winston-Salem Police De-
partment and those engaged in

massive attacks on poverty will

watch the Communitv Services

Unit with great interest. The suc-

cess of any program cannot always

be measured bv statistics or by
clearly visible results. Sometimes

an effect may remain, like the ice-

berg, submerged. Nevertheless,

there will be, for those responsible

for evaluating the program, certain

nimierical indications of its suc-

cess: the impact on the dropout

rate in the schools of the target

area; the change in the number of

complaints coming to the police;

the effect on planned leisure-time

activity; the level of use of existing

recreational facilities.

Comparative statistics in these

and other fields will give some no-

tion of wa\'s in which the program

is not obtaining the results it hopes

for. and will indicate the areas

where commlmit^' resources need

to be particularly directed. They
will also help Unit supervisors re-

deploy their personnel to gain

maximum effectiveness of the Unit.

Ine\itably the Winston-Salem ex-

periment will command the atten-

tion of police authorities and social

ser\ice people elsewhere. A suc-

cessful project here, founded on a

broad view of police purpose and

a close cooperation with other

agencies that cannot imdertake the

kind of activity that the Winston-

Salem plan proposes, will indicate

possibilities that can be adapted

for effective use in other commu-
nities.
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The Laws of Arrest:

A LAW ENFORCEMENT OFFICERS' GUIDE

by Allan Ashman

[Editor's Note: This article on the hits of arrest

is the first of a series that ivill appear in Popular

Government. The second article will be on search

and seizure, and the third toill cover evidence. Each
article is a chapter in a forthcoming booklet intend-

ed to serve as a basic refresher for local laic enforce-

ment officers.

Allan Ashman, the author of this article, is a

member of the Institute staff. His fields of respon-

sibility include criminal and correctional law.]

Foreword

"Most important of all is the right to personal

freedom. It is a fundamental principle of the com-
mon law that a citizen may not lawfully be impris-

oned by a policeman, or any other official merely

because the official thinks such action to be for the

public good. A policeman, for instance, must be able

to point to a specific statute or a specific rule of the

common law which authorizes him to arrest and de-

tain a citizen under the circumstances of the particu-

lar case. Otherwise the policeman, is, in the eyes of

a court, acting merely in the capacity of a private

citizen himself, and is considered subject to all the

penalties which would be imposed upon a drug-

store clerk who undertook to lock up his next-door

neighbor. . .

."

[Chafee, Pollak, and Stern,

The Third Degree. Report No. 11 to the

National Commission on Law Observance

and Enforcement, 32-33 ( 1931)]

INTRODUCTION

It has been said by the Eighth Circuit Court of

Appeals that "the law cannot expect a patrolman,

unschooled in the technicalities of criminal and con-

stitutional law. following the heat of a chase, to

always be able to immediately state with particularity

the exact ground on \\'hich he is exercising his author-

ity." Wliile this statement certainly reflects a sym-

pathetic attitude toward one aspect of law enforce-

ment, do not forget that as a law enforcement officer

you are entrusted by the community with authority

to make arrests. Therefore, it is necessarv that you

know when, and under what conditions, you may

Ashman

lawfully arrest, and what your responsibilities are

toward the individual arrested. Every time you make
an arrest and every time you question a suspect, you
hrash up against constitutional safeguards designed
to protect the individual. Depriving a suspect of his

rights by making an illegal arrest not only can pre-

vent you from establishing your case but also will

probably affect your personal liability. For his pro-

tection and yours, you \vi\] find a familiarity with
the laws of arrest to be an essential tool.

I. JURISDICTION

Your authority, or jurisdiction, as a law enforce-

ment officer is subject to two important limitations.

One is territorial and the other is subject matter.

Where you may arrest and what crimes you may ar-

rest for depend upon whether you are a local or a

state law enforcement officer. For example, if you
are a state highway patrolman you may arrest for

any crime committed on the highways or committed
in your presence, for motor vehicle violations, and
for highway robbery, bank robbery, murder or other

crimes of violence, ani/wlwre in the state. However,
if you are a municipal police officer, you may arrest

for violations of federal, state, and municipal law only

\\ithin your city's territorial limits, except where a

local law extends your territorial jurisdiction—for ex-

ample, to one-half mile beyond the citv limits or to

all citv-owned property outside city limits. It would
be advisable, then, to familiarize yourself with the

relevant state and local laws pertaining not only to
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your particular territorial jurisdiction but to those

designated offenses for which vou are authorized to

arrest.

II. WHAT IS AN ARREST

It is 3:00 a.m. and you are patrolling a section of

town that has been plagued bv auto thefts. You no-

tice a man crouched in the front seat of a parked car.

You request that he produce his drivers license and

automobile registration and vou ask for an explana-

tion of what he is doing in this part of town at such

an hour. Up to this point vou probablv have not

made an arrest but are exercising vour authoritv to

stop a person who is acting suspicioush' and question

him as to his identitv and actions in order to find a

reasonable basis upon which vou can make a lawful

arrest if necessary.

[It is unlikely that the brief questioning of an in-

dividual, with nothing more, could constitute an ar-

rest. However, the accosting of an individual bv a

law enforcement officer is coming under increased

scrutinv bv the United States Supreme Court, and
law enforcement officers should be vers-' careful not

to do anything that would in anv way impede the

suspect's freedom of movement.]

However, if the suspect cannot produce his dri\-

er's license and proof of ownership of the automobile,

and if he cannot offer a satisfactory explanation for

his presence in the neighborhood, you would, in all

likelihood, be justified in feeling that you have rea-

sonable grounds to believe that a felony has been
committed that authorizes vou to make a lawful

arrest without a warrant. Note that at this point vou

probabh' still have not made an arrest because (a)

you have not informed the suspect of your intentions

to take him into custody to answer a specific charge,

and ( b ) there has been no submission bv the suspect

to vour authoritv.

The basic elements of an arrest are an intent on

the part of the arresting officer to make an arrest

and actual phvsical submission by the person arrested

to the arresting officer. Depending upon whether the

intended arrestee resists or submits to your authority

u'ithout a struggle, actual phvsical restraint mav or

may not be recjuired to accomplish the arrest. You
need not touch or have anv physical contact with the

accused to make an arrest if he submits voluntarilv

to your direction. The arrest can consist of your clear

indication to him in some other manner of your in-

tention to take him into custody. Just remember that

an arrest consists of exercising control over the per-

son you seek to arrest, and in order to exercise such

control you must be close enough to the accused to

restrain him physically if he should try to resist ar-

rest. Keep in mind, also, that even though you fully

intend to make an arrest, if vou abandon your inten-

tion—that is, interrupt what you are doing and go

off on another assignment or attend to some personal

affairs—the arrest is considered incomplete. In such a

situation there is no la\\ful arrest because the intend-

ed arrestee was ne\'er taken into custodv.

III. ACTS NOT CONSTITUTING AN ARREST

A. Stopping Suspicious Persons

Stopping a person who is acting suspiciously to

obtain a satisfactoPv- explanation of his conduct is one
tvpe of act whereby vou, as a law enforcement offi-

cer, can legallv and temporarilv detain a suspect

without making an arrest. Accosting a person uho
acts suspicioush/ is not an arrest, and the authority

to stop and question a person who acts suspiciously

does not give you the authoritv to detain him for

anv length of time on mere suspicion or investigation.

[See bracketed section in the column to the left.]

If a person does not give a satisfactory explana-

tion of his conduct and no ground to arrest exists,

vou mav not take the suspect to headquarters

against his will. If vou do detain a person for an un-

reasonable length of time or take him to headquar-
ters against his wishes when no ground to arrest ex-

ists, such action would probablv constitute an unlaw-

ful arrest and provide the basis for a civil suit

against \ou for false arrest and false imprisonment.

The lesson here is never to use anv force or coercion

\\hen questioning a suspect and to avoid giving the

impression that the suspect must go with you to

headquarters to "explain his story."

B. Stopping Motor Vehicles

If vou are a law enforcement officer of the state,

or of any county, city or municipality, under G.S.

20-183 you are empowered lO stop motor vehicles to

determine whether they are being operated in viola-

tion of the motor \ehicle laws of North Carolina. If,

after you have halted a vehicle, it appears that the

motor vehicle laws have been violated in vour pres-

ence, then you may make an arrest for such a viola-

tion. However, an arrest does not occur automatically

when vou stop the car because at the time vou do so

\-ou may not ha\e the intention to arrest.

Y'our authoritv to stop motor vehicles does not

entitle vou to "go fishing"—that is, to pry into what
a vehicle is carrying. This does not mean, however,

that when you act in good faith and stop a car for

a driver's license check or registration check, you

must ignore visual evidence that a violation is being

committed in your presence—for example, that the

\i'hicle is carrying illicit liquor.

C. Issuing a Citalion

Issuing the accused a citation rather than swear-

ing out a warrant for his arrest is often a convenient

procedure for getting him before the court to answer
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charges of a minor nature. Instead of embarrassing a

suspect by arresting him on the spot, you can give

him a citation ordering him to appear before a war-

rant-issuing official at a certain time and place to

answer the charge. If the accused fails to obey the

citation, then a warrant mav be sworn out for his

arrest. A citation mav also be issued when you have

no authoritv to arrest; it is, in fact, used when no

arrest is made. You must, however, be sure that the

warrant on which the accused eventuallv is to be
tried is sworn out before the case comes up in

court.

Note that the citation is usually issued to the

accused to answer charges of a minor nature, as in

the majorit\' of mo\ing and non-moving traffic viola-

tions. Issuing a citation is not an arrest, and failure to

accept it or to complv with it is not a crime. (How-
ever, failure to obev a citation will usually result in

the immediate issuance of an arrest warrant.

)

IV. ARREST WITH WARRANT

A. What is a Warrant

An arrest is made either under the authority of

a warrant issued by a judicial official or, when cir-

cumstances permit, without a warrant. In essence,

an arrest warrant is a written judicial command for

vou to arrest an indi\'idual named or described in

the warrant and for you to bring that indi\idual

before the judicial officer who issued the warrant or

some other judicial officer.

A "warrant" must be a valid warrant, and it is

your responsibility to make sure that the warrant

appears valid. Once the warrant is issued and deliv-

ered into your hands, it will protect you in your

efforts to serve it provided that the warrant is valid

or fair on its face. ( See page 18 for a discussion of

what makes a warrant valid on its face.) When a

vaHd warrant is issued, vou have no alternative but

to serve it on the named individual regardless of

vour personal feelings about his guilt or innocence.

Thus, if time permits, it would always be wise for

vou to get a warrant even ichen i/au ivould be act-

ing laufidh/ icithout a warrant.

B. Factors That Are Involved in Making a

Lawful Arrest With Warrant

1. Who Ls.sues a Warrant

a. Under our present court •Hjstcm, arrest warrants

may be issued by the justices of the Supreme Court

of North Carolina, superior court judges, judges of

criminal courts, presiding officers of inferior courts,

justices of the peace, mayors of cities, and other chief

officers of incorporated towns. Also, judges and

clerks of domestic relations courts, municipal re-

corders' courts, and countv recorders' courts and the

clerks of superior court acting in their capacity as

clerks of a lower countv court have authoritv to is-

sue arrest warrants. No law enforcement officer, as

such, has authority to issue an arrest warrant. Unless

vou are a "desk officer" who has special-act authority,

vou mav not issue an arrest warrant. However, the

legalitv of allowing even "desk officers" to issue arrest

warrants has been questioned for many years. Re-

centlv a superior court judge held the practice uncon-

stitutional. This ruling has been appealed to the North

Carolina Supreme Court, which has not yet rendered

its decision on the matter.

Warrants issued bv a justice of the Supreme
Court of North Carolina, bv a judge of the superior

court, or by a judge of a criminal court can be ex-

ecuted anywhere in the state. However, warrants

issued by judges of municipal recorders' courts, jus-

tices of the peace, and mavors of cities and other

chief officers of incorporated towns may be execut-

ed onlv within their respective counties unless the

warrants are endorsed or certified. (Endorsement
means that the warrant is given effect in the county
where the accused is suspected of hiding by having

a local judicial officer attest to the validit}' of the

handwriting of the person who issued the warrant.

Certification means that the warrant is given state-

wide effect hv having the clerk of the superior court

in the county where the warrant uas issued certify

that the issuing magistrate lawfully holds the office

the \\'arrant represents him to hold and that the war-
rant bears the issuing magistrates genuine signa-

ture.
)

b. Under the new district court svstem, which will

go into effect in twent\'-two counties in North Caro-

lina in 1966 and in all counties bv 1970, arrest war-

rants will continue to be issued by Supreme Court
justices and superior court judges as well as by
clerks of the superior court (including assistant and
depuU' clerks of court). They will have effect

throughout the state without the need of endorse-

ment or certification. [The twenty-two counties com-
ing under the jurisdiction of the General Court of

Justice on or after the first Monday in December,
1966, are Camden, Chowan, Currituck, Dare, Gates,

Pasquotank, Perquimans, Cumberland, Hoke, Dur-
ham, Scotland, Robeson, Burke, Caldwell, Catawba,
Cherokee, Clav, Graham, Jackson, Macon, Swain,

and Haywood.] Elected district court judges and
appointed magistrates who will also have authority

to issue \\arrants having statewide effect will re-

place the justice of the peace courts, recorders'

courts, and mayors' courts, all of which will be
abolished by 1970.

2. When Mai/ a Warrant Be Issued

Before a judicial officer mav issue a warrant, the

person \\ ho swears out the warrant must be examined
under oath. His testimonv must contain facts from
uhich the issuing judicial officer can find probable

cause of the defendant's guilt—that is, e\'idence that
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the accused person is probably guilty of the offense

charged in the warrant. Probable cause could also be

described as the amount of evidence sufficient to

create a strong suspicion of guilt. When you present

facts to a magistrate from which he must decide

whether there is probable cause for the issuance of

an arrest warrant, it is advisable that you record

these facts on an affidavit or complaint made at the

time the arrest warrant is issued.

[North Carolina does not require that the facts

from which a warrant-issuing official must decide

whether there is probable cause for the issuance of

an arrest warrant appear on an affidavit or com-

plaint made at the time the arrest warrant is issued,

or that the affidavit be attached to the warrant.

However, recent decisions of the Supreme Court of

the United States involving federal arrest warrants

and search warrants indicate that it will not be too

long before the Supreme Court imposes this addition-

al requirement on the states.]

3. When Is a Warrant Valid on Its Face

If a warrant is valid on its face—that is, if all the

"formal" requirements relating to the form and ap-

pearance of a warrant are satisfied—you are protected

in serving it even though it mav later be ]5roved

that the warrant is invalid because, for example, the

warrant-issuing official did not have sufficient basis

for issuing the warrant or you were not properly

sworn before giving your testimony. However, you

are presimied to have a certain legal background,

and you cannot accept any form of warrant that

mav be given to vou, proceed to carry out its order,

and then escape liability if the warrant is clearly

invalid on its face.

A warrant is "fair" or "valid on its face" if it satis-

fies certain requirements of form. The warrant must:

( 1 ) Be in writing and signed by the issuing

official;

(2) Be issued in the name of the state;

( 3 ) Be directed to a specific officer or class of

officers authorized to execute it;

( 4 ) Either name or accurately describe the per-

son to be arrested; and

(5) Charge a particular offense with sufficient

clarity to inform the accused of the crime

charged.

A "John Doe" warrant—one without a name—is usual-

ly invalid, and if you make an arrest under such a

warrant you may be liable in a civil action for false

arrest. Likewise, when a warrant describes an indi-

vidual but does not name him, you must use due

diligence to determine whether vou are arresting the

correct person. If the accused person denies that he

is the one described in the warrant and it would be

a simple matter to check out his story, you may find

yourself in trouble if you simply serve the warrant

and disregard his protestation.

4. Wlicu Mai/ a Warrant Be Executed

Generally, a \\arrant mav be executed at any
time and at any place, subject to whatever territorial

limitations are upon it. While a warrant should be
executed as soon as possible after it is issued, it re-

mains in effect until it has been served or returned

to the official who has issued it. As a practical matter,

long-outstanding warrants will usually not be served

even though they are still valid and can be served,

because the older the unserved warrant is, the less

likely that the named defendant will ever be con-

victed of the offense charged.

Although you are given broad authority as to

where and when you may execute a warrant, you
must exercise sound judgment in carrying out your
official responsibilities. For example, a warrant gives

you the right forcibly to enter any house to make an
arrest so long as you reasonably believe that the per-

son named or so described in the warrant is inside

the dwelling. However, it is highly improbable that

you would seek to implement this authority' by mak-
ing an arrest for a violation of a local ordinance in

a church during services, in a hospital, or even at a

private residence at 3:00 a.m. You must constantly

use your own good judgment in such situations by
conducting your business in a manner that will enlist

respect and support for your work and your agency.

It should be remembered that when you are re-

lying upon a valid arrest warrant as your authority

to make an arrest, vou must have that warrant in

your possession at the time of arrest. In a felony

case, to have a warrant in your possession at the time

of arrest is not mandator)' since it is not your only

authority to arrest; vou may lawfully arrest for a

felony without warrant upon reasonable grounds to

believe the arrestee has committed a felony. How-
ever, your only authority to arrest for a misdemeanor
not committed in your presence is a valid warrant,

and it must be either on your person or in the hands
of a fellow law enforcement officer assisting you in

making the arrest. Do not leave the warrant in yovir

desk back at headquarters or any place where you
cannot immediately produce it if so requested by the

arrestee, because you must inform the arrestee of the

warrant and show it to him or read it to him if he

makes a good-faith request and if he does not already

know of the warrant.

V. ARREST WITHOUT WARRANT

A. In General

You may often be called upon to make a snap

decision as to whether you have the right to make
an immediate arrest of a suspect or whether you
should first apply for a warrant. Even if you think it

might be legal to arrest without a warrant, whenever
the situation permits yon to obtain a uarrant, you

should do so. While securing a warrant is not always
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possible or practical, you must nevertheless be aware

of the differences bctvveen felonies and misdemean-

ors and between misdemeanors that are breaches of

the peace and those which are not in order to make
intelligent decisions.

Generally, vou may make an arrest without a

warrant for both felonies and misdemeanors if they

are committed in your presence. You may also arrest

without a warrant if you have reasonable grounds

to believe that a felony has been committed and that

the arrestee will evade arrest if not immediately taken

into custody.

B. Arresting For a Felony Without a Warrant

You may arrest for a felony without a warrant

when the felony has been committed in your pres-

ence. When the felonv has not been committed in

your presence, you may arrest without warrant when
you have reasonable grounds to believe that the ar-

restee has committed a felony and will evade arrest

if not immediately taken into custody. Note that it is

not necessary that the felony actuallv have been

committed.

The question that you must ask yourself is wheth-

er you have before you facts or information sufficient

to form a reasonable belief that the arrestee has com-

mitted a felony. It is not enough that another per-

son, perhaps a fellow officer, has reasonable ground

to believe that someone has committed a felony and

ought therefore to be subject to arrest without a

warrant. The test is whether you, the arresting offi-

cer, have a reasonable basis for believing in the ar-

restee's guilt. What you have been told or perceive

is the important factor. Yoti must be in the posses-

sion of concrete facts or information linking the de-

fendant to the specific offense for which vou intend

to make an arrest. Mere suspicion, standing alone,

will not justify an arrest because suspicion does not

constitute "reasonable grounds to believe."

1. Facts Indicating "Reasonable Grounds to Believe"

What, then, are the facts that, as they appear to

you, might indicate "reasonable grounds to believe"

that a felony has been committed? Assume that you

are patrolling at 4; 00 a.m. in a residential area where

there have been many house-breakings. You come
across two men who appear to be prj'ing open a

garage window. You call to the men but thev nm.
Would such action on their part provide reasonable

grounds for you to believe that these men had par-

ticipated in the break-ins? Yes, because (a) the

suspicious conduct of these men could be considered

a type of conduct inconsistent with innocence; or

(b) the men flee from you under suspicious circum-

stances; or (c) you are observing conduct at an hour

when honest people are usually not out on the street

doing what these two men are doing.

Another ti/pe of fact that might indicate to you

reasonable grounds to believe that a felony has been

committed appears (d) when you answer to a spe-

cific complaint about a felony. For example, vou re-

ceive a call from a householder that someone is

breaking into his home, and when vou arrive at the

home, two men nm from the residence and fail to

heed your warning to halt.

2. Information Obtained From Others That Would
Indicate "Reasonable Grounds To Believe"

Information obtained from others that would in-

dicate to you "reasonable grounds to believe" that the

suspect has committed a felony would be:

( 1 ) Reliable information that an indictment has

been returned against him for a felony;

(2) Infonnation that a felony warrant has been

issued for him; or

(3) Information from fellow officers who are

conducting the investigation; or

(4) Infonnation from the suspect's victim; or

(5) Information obtained from wanted posters

or circulars in which the suspect resembles

a felon described on the poster.

If, then, vou have no personal knowledge of an

outstanding felonv warrant but you learn of its ex-

istence from a reliable source, vou have sufficient

authorization to make an arrest without a warrant.

Such a source could be a superior officer, a prosecutor,

a judge, a clerk of court, or even another law enforce-

ment agency. Would an informer be a reliable source?

It would seem that for an informer to be recognized

in a court of law as a reliable source, he must be
known to vou either by name or voice and have
given you reliable information in the past.

Remember, also, that while vou can anest for a

felon\' without a warrant when vou have reasonable

grounds to believe that the person icill evade arrest

if not immcdiatch/ taken into custody, if the ar-

restee is unable to go anywhere because of his physi-

cal condition or is unaware that you suspect him, vou
would be \\'ise to obtain a warrant before making
the arrest.

C. Arresting For a Misdemeanor Without a

Warrant

You may arrest without warrant for a misde-

meanor committed in your presence or when you
ha\e "reasonable grounds to lielie\e" that a misde-

meanor has been committed in vour presence. You
may not arrest without warrant for a misdemeanor
committed out of vour presence.

If the offense must be committed in your pres-

ence to constitute justification for you to make an

immediate arrest without a warrant, how do you
define "committed in \our presence"? How is an act

"committed in your presence" to be perceived? Ordi-

narily it %\ould be one that you ha\e seen with your

own eves. But what if your vision is obscured by
darkness or bv an obstruction?
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Generally, the requirement that the offense be
committed in vour presence is a requirement that

you, yourself, witness the violation through one or

more of your five senses—touch, smell, sight, taste, or

hear. (Probably vou would never perceive an offense

through the sense of taste or touch because of the

danger of committing an unlawful search. ) Note
that before you make an arrest, you must not only

"perceive" the offense but vou must also have rea-

sonable grounds to believe, at the time vou perceive,

that an offense is being committed. Mere suspicion,

luck, or good guessing on your part will not justify

an arrest even though you mav turn up a cache of

liquor, concealed weapons, or narcotics as a result of

the arrest.

Thus, if you hear screams from inside a house and
rush in to find Mr. X sitting peaceably reading a

newspaper but Mr. Y sprawled on a couch sporting

a black eye and a variety of facial bniises, yoti mav
lawfully arrest Mr. X. If, at night, you hear pistol shots

two blocks away followed immediately by footsteps

and you catch sight of a person numing toward vou,

the offense has occurred in vour presence so as to

authorize you to make an immediate arrest without

a warrant.

What if you catch a thief in flight in possession

of stolen goods but vou did not actually see or hear

him take possession of the goods? Has the theft oc-

curred in your presence so that you may arrest

without a warrant? For arrest purposes the courts

regard the "taking" of the goods as a continuing of-

fense that occurred in your presence even though
the thief is in the act of fleeing from the scene of

the crime when you come upon him.

But what if you have received an anonymous tip

that a suspect, who has a long record of violations,

is in the numbers racket? You observe the suspect

writing on a "bill" and approach him. He runs away,
but you overtake, stop, and search him. You find a

concealed weapon and then arrest him. Would this

be a legal arrest? No, because you did not have rea-

sonable grounds to believe, at the time you "per-

ceived," that an offense was being committed. You
must have reasonable grounds to believe that an of-

fense has been, or is being, committed before you
make the arrest.

It may often be difficult or impossible for you to

determine accurately or certainly whether an offense

is occurring in your presence, even though you phys-

ically perceive something that makes that person

suspicious in your eyes. For this reason, in 1955

the Legislature amended G.S. 15-41 by adding the

words "when the officer has reasonable grounds to

believe" a felony or misdemeanor has been commit-
ted in his presence. This language serves to protect

you when you make a good-faith mistake on the

basis of your physical perception, or when you make
a reasonable mistake of fact, or when the defendant

is later acquitted by a jury.

knowledge, adding why you felt the arrestee was
probably guilty when vou made the arrest, or you
have received from a reliable source information that

according to vour best judgment indicates probable

guilt.

D. Arresting Without a Warrant to Prevent a

Felony or a Misdemeanor Amounting to a

Breach of the Peace

You receive a radio report from headquarters that

two men are hiding in a building. You go to the base-

ment of the building and find two men seated on
their suitcases reading the latest issue of True. One
man has a pinch bar sticking out of his pocket. You
mav therefore arrest these men without a warrant

because vou are authorized to make an arrest with-

out a warrant in order to prevent the commission of

a felony. But since they have made no attempt to

commit an iiulictahh' crime, and therefore no warrant

can be issued for their arrest, what do vou do with

these men? In order to protect yourself, yovi should

take them before a warrant-issuing official to estab-

lish the legality of your arrest even though the men
are subsequently released.

You may also arrest to prevent a misdemeanor
amotintinfj. to a breach of the peace. The North Caro-

lina Supreme Court has defined 'Tjreach of the

peace" as "conduct which would disturb the public

order, or create jTublic tumult, or incite others to

break the public peace, or conduct which would
amount to a crime of violence." The following are a

few of the wide variety of acts that the courts have
regarded as breaches of the peace:

( 1 ) The use of loud and profane language in a

public place to an extent so as to disturb

others;

(2) A gathering of disorderly persons at a farm

to prexent a lawful foreclosure sale of the

farmer's machinery and equipment; and

(3) A formation of a parade through the public

streets, the participants carrviiig signs and
banners that insult a particular group or

religion.

In each of these illustrations, the basic element,

apart from the question of violence, was a disturb-

ance of the public order.

E. Informing the Arrestee

When arresting with a warrant, you should inform

the accused of the fact that vou are an officer, that

vou have a warrant for his arrest for a particular

crime (naming it), and that you intend to make the

arrest. However, when arresting tcithout a warrant,

unless the arrest is made under circumstances in

which the arrestee mav be presumed to know who is

arresting him and for what crime or crimes he is

being arrested, yon must give notice:
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( 1 ) That vou are a law enforcement officer;

(2) That von are placing him under arrest; and

(3) Of the crime for which he is being arrested.

In arresting without warrant for an offense com-

mitted in vour presence, vou must make the arrest

at the time the misdemeanor is committed or imme-
diately thereafter. A short delay is permitted if it is

connected with the arrest—such as summoning aid or

fresh pursuit of the suspect—but an unconnected de-

lav might verv well make the arrest improper if vou

do not have a warrant. The thing for you to remem-
ber here is that if vou feel that there is no urgency

to make an immediate arrest for a misdemeanor

when it is committed and time permits, get a warrant

before making the arrest later.

If you have made a valid arrest without a war-

rant and have brought the arrestee before a warrant-

issuing official, you should make it clear to that offi-

ical that either the facts are within vour personal

If you are an officer in uniform and display a

badge, you need not worry about informing the ar-

restee of the fact that vou are an officer. You need

only state, "You're under arrest for larcenv of an

automobile," or "I have a warrant for vour arrest for

larceny of an automobile. You must come with me."

There are several reasons whv you, as a peace

officer, must inform a suspect of who you are, of

vour intention to arrest him, and whv vou intend to

arrest him. When you so inform the suspect, it de-

creases in great measure the chance of his resisting

a lawful arrest. Also, unless an intention to arrest is

expressed, the suspect mav think that you are act-

ing unlawfully rather than exercising the state's au-

thority. Finally, and perhaps most important of all,

the suspect as a person is entitled to know why he

is being arrested.

VI. USE OF FORCE

A. In General

Every arrest that you make involves either a

threatened or an active use of force. Force and Wo-

lence are a part of your profession, and you must

kno\\', for your own safetv and for the protection of

the public, under what circumstances vou can use

force and the degree allowed. Essentially, you alone

are the judge of how much force is necessary under

the circumstances to bring the arrestee within your

custody and control. However, in making a lawful

arrest, you are entitled to use only that amount of

force necessary to secure the prisoner, overcome re-

sistance, prevent escape, recapture the prisoner, or

protect yourself from bodily injury. You are never

permitted to use unnecessary or unreasonable force,

or dangerous tactics, when peaceful and harmless

means would be sufficient to accomplish your pur-

pose.

The amount of force that vou may use depends,

in part, upon whether the offense involved is a fel-

onv dangerous to life or a misdemeanor. Generallv-

the more serious the offense, the more latitude vou
have in using forcible means, including deadlv force,

to make the arrest. Remember, all that the law re-

(juires of vou is that vou make a reasonable decision

under the circumstances. That is to sav, from the

appearance of everv'thing involved—the tvpe of of-

fense, the accused's reputation, his \\ords or actions,

whether he is armed, etc.—the amount of force vou
use must be reasonable and not clearly excessive.

Remember, also, that no force maij he used in

am/ situation if the arrest is unlawful.

B. If The Arrestee Resists Lawful Arrest

If you make an invalid arrest because the war-

rant is not valid on its face, or if you arrest without

warrant when the misdemeanor has not been com-
mitted in your presence, then the arrestee mav
lawfullv resist vou and use whatever force may be
reasonably necessarv to free himself. For an arrestee's

resistance to be unlawful, vour original arrest must
ha\e been lawful.

If the arrestee resists lawful arrest, you are al-

lowed to use onlv that amount of force reasonablv

necessarv to overcome resistance and no more, unless

the arrestee is charged with a felonv dangerous to

life. When the arrestee is charged with such a felonv,

you are pennitted to use deadlv force, if necessarv,

to make the arrest. Felonies dangerous to life include

murder, manslaughter, first-degree burglarv, rape,

arson, armed robberv', kidnapping, and felonious as-

sault with intent to kill or rape.

When vou seek to arrest for a misdemeanor or a

felonv not dangerous to life and the arrestee resists,

vou should not use deadlv force even though vou
cannot make the arrest without it. This is not to sav

that you mav not use deadlv force to defend vour-

self when vou reasonablv believe that the accused

is about to assault vou and vour life is in peril.

\\Tiether the offense involved is a felonv or a misde-

meanor, when you are attacked and vou believe

your life is in peril, you are not required to retreat

but are entitled to use whatever force is necessar)',

even deadlv force, to defend vourself.

C. If The Arrestee Flees Lawful Arrest

You have just arrested a man for the illegal sale

and possession of lotter\' tickets. As vou prepare to

take him to headq\iarters, he breaks awav from vou.

You shout to him to stop and fire a warning shot over

his head. Would such use of vour gun constitute an

illegal use of force? Yes, because the amount of force

that vou mav use to stop a fleeing arrestee depends

upon the nature of his offense. In the case of a misde-

meanor ( as set out above ) or a minor felonv, vou
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mav not emplov deadly force (shooting over an es-

capee's head) to halt the arrestee when he flees.

Till' only time that vou may emplov deadly force to

stop a fleeing arrestee is when he is charged with the

commission of a felonv dangerous to life. Tlius, you

mav not fire at the legs of a fleeing misdemeanant

or fire at the tires of an automobile used by a fleeing

misdemeanant. Shooting anywhere in the general di-

rection of a fleeing misdemeanant may be construed

as the use of deadly force.

Note that the rules relating to the use of force

to prevent escape and to rearrest a prisoner who has

escaped are practically the same as those rules relat-

ing to the use of force when making the original

arrest. You must know the offense charged or what
the prisoner has been convicted of.

D. Forcible Entry of Dwellings

1. With Warrant

If you have stated your authority and purpose,

demanded entrance, and been refused, vou mav for-

cibly enter a dwelling in order to arrest icith a icar-

rant for either a felonv or a misdemeanor. However,

in order to enter a dwelling you must have a reason-

able belief that the person vou seek to arrest is in-

side. If the dwelling entered is the arrestee's own
home, you will proliably be protected unless you

have some reason to believe the arrestee is not there.

If you enter some other person's home, you must

have reasonable grounds to believe that the person

you seek is in the house.

2. Without Warrant

When you are acting without a warrant vour

authority to enter a dwelling forcibly is far more
limited. If you have stated your authoritv and pur-

pose, demanded entry, and been refused, vou may
forcibly enter a dwelling icithotit a warrant:

( 1 ) To arrest for a felonv that has bei'u, or is

then being committed, by a person inside;

( 2 ) To arrest for a misdemeanor amounting to

a breach of the peace committed in your

presence; and

(3) To prevent a felonv about to be committed.

The law is not clear as to whether you may forci-

bly enter a dwelling of a defendant who has com-

mited only a misdemeanor in your presence. It

would be wise to obtain an arrest warrant luider

these circumstances. Also, in cases involving neigh-

borhood or domestic quarrels, it is advisable to have

the complaining partv swear out a warrant unless

life, limb, or property are in danger.

VII. RIGHTS AND DUTIES AFTER ARREST

A. Securing the Arrestee

You have arrested a suspect with or without a

warrant, as the case may be, and you have him in

custody. The accused mav be peaceful or violent,

drunk or sober. Whatever his state or condition, he
is your prisoner as the result of your arrest and the
law recjuires that your actions toward him be lawful.

What, then, do you do with the prisoner?

First, you may take all measures reasonable to the
situation to secure him against escape regardless of

whether force was necessary in making the arrest.

If you have just arrested a man accused of rape
and murder, you would not be forbidden to hand-
cuff him simply because he submitted peaccfullv to

your authority. If a prisoner resists being secured,

whatever steps you take to secure him must be rea-

sonable and in proportion to his resistance.

B. Search Incident to an Arrest

Incident to, or in connection with, a lawful arrest

—with or without a warrant—you may search the per-

son of the accused and also, to a limited extent, the

surrounding premises.

[Another article on search and seizAire will appear
in a forthcoming issue of Poj)iilar Government.^

C. Questioning the Accused

To maintain order and preserve the peace, the
law gives you the authority to detain a suspect for a
short time to make an investigation of the crime and,

if necessary, to arrest him for the offense. However,
to protect the liberty of the individual, the federal

and state constitutions impose certain limitations

upon you in your attempts to obtain a conviction.

The courts are constantly struggling to balance so-

ciety's interest in maintaining peace and order against

the individual's constitutionally guaranteed private

rights. With this end in mind, the United States

Supreme Court has recently established new guide-

lines for (juestioning the accused. Although these

guidelines may at times appear to be designed to

hinder rather than to assist you in carrying out your
duties (which of course they are not), you must
nevertheless know them and work within their

framework and intent.

When you make an arrest, you can be held crim-

inally liable, under the general law of North Caro-

lina, if you fail immediately to inform the arrestee

of the charge against him or promptly to permit the

arrestee to communicate with his attorney and
friends. These requirements are probably no longer

totally adequate in light of recent pronouncements
by the Supreme Court of the United States, but

they are still law in North Carolina, and it would
seem that you are still subject to criminal liability in

this state if you do not comply with these minimum
standards.

In a 1964 case, the United States Supreme Court
reversed a murder conviction because it was ob-

tained from a confession made after the accused had
been denied permission to speak to his attorney. The
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Court ruled that every individual who is placed un-

der arrest is entitled to consult with his attornev as

soon as a police in\estigation points to him as a

prime suspect. Anv incriminating information given

by an accused to the police when deprived of his

right to counsel would not be admissible into evi-

dence. [A section on evidence will appi'ar in a forth-

coming issue of Popular Government .']

In another case decided June 13, 1966, the Su-

preme Court reversed the convictions of four men
because their confessions had been improperly ob-

tained. In so doing, it extended its 1964 ruling by
declaring that no statement of a suspect mav be used

to convict him unless his Fifth Amendment privilc<j,e

against self-incrimination has been carefullv protect-

ed. The Court offered some guidelines that vou, as

a law enforcement officer, must follow in order to

have statements residting from "in-custodv interroga-

tion" admitted into evidence. It would appear that

"in-custody" interrogation is broader than station-

house detention and applies whenever you "deprive

a suspect of his freedom of action in anv way." Put

another way, "in-custody interrogation" seems to

cover those situations when you have isolated a

suspect and are questioning him in such a manner
as to create the impression that he is not free to end

the questioning or to leave.

In any case, before any incriminating information

obtained during an "in-custody interrogation" can be

used against a suspect in court, you must advise the

accused of his rights. There are four minimum pro-

cedural safeguards required by the Court. They

are:

( 1 ) An advisement that the suspect has a right

to remain silent;

(2) A warning that any statement made may
be used as evidence against him;

(3) Advisement that the accused is entitled to

have a lawyer present during the interroga-

tion; and

(4) Advisement that if he cannot afford to hire

a lawyer, the state will provide him one.

[There mav be some confusion in North

Carolina in implementing this particular

procedural safeguard. G.S. 15-4.1 states that

a judge "in his discretion" may "appoint

counsel for an indigent defendant charged

with a misdemeanor" if he feels that such

an appointment is justified. The North Caro-

lina Supreme Court, in a recent interpreta-

tion of this statutory provision, has stated

that a defendant charged with a misde-

meanor, petty or otherwise, does not have
an absolute right to have court-appointed

and paid coimsel.]

If, after you ha\i' interrogated a suspect for a

short period, he suddenly refuses to answer any
more questions or states that he wants a lawyer, you
must discontinue your (juestioning immediately. If

the suspect wants and gets a lawyer, you may re-

sume (juestioning him, but only in the presence of

the lawyer. If you have fully warned a suspect of

his constitutional rights and the interrogation con-

tinues without the presence of an attorney, and the

suspect makes an incriminating statement, in the

words of the Court, "a heavy burden rests upon the

Go\eniment [the state] to demonstrate that the de-

fendant know ingly and intelligently waived his priv-

ilege against self-incrimination and his right to re-

tained or appointed counsel."

[Eseobedo v. Illinois, 378 U.S. 478 (1964), is es-

sentially a "right to counsel" case. It held that the

confession of the defendant had to be excluded from
evidence because it had been obtained after he had
asked for and been denied his constitutional right to

counsel. Miranda v. Arizona, 384 U.S. 436 (1966),
generally is belie\ed to expand upon Eseobedo by
opening yet a new area for the exclusion of evidence.

Miranda held that statements that are acquired

throvigh in-custody interrogation of a suspect in viola-

tion of his Fifth Amendment pri\ileges against self-

incrimination must be excluded from evidence.]

D. Bringing the Accused Before a Magistrate or

Other Judicial Officer

If you make an arrest without a warrant, you
must take the accused before a magistrate or other

judicial officer at once so that he may issue a war-

rant and set the appropriate amount of bail. If such

an officer is not available, then vou may place the

accused in jail until vou can find one, but you can-

not keep an individual in custody for longer than

twelve hours if you do not have a warrant for his

arrest. If \ou fail to complv with this requirement,

you may be held liable for assault and battery and
false imprisonment in a subsequent civil suit brought

against vou by the arrestee. If it should become neces-

sar\', then, for you to release a prisoner because no
warrant-issuing official can be found, vou should

swear out a warrant as soon as possible and rearrest

the accused. For vour own protection, you should not

delay in seeking to rearrest the accused. Once the

suspect is brought before a warrant-issuing official,

he is considered to be in court and under the control

of the court, and your job is done—except perhaps

to appear in court and testify at the trial.
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North Carolina's New District Court Judges

FIRST CHIEF DISTRICT JUDGES MEET

The cover picture of Popular

Government this month concerns

iinother landmark in North Caro-

lina court reform. On November
14-15, the first six chief district

judges met at the Institute of Go\-

ernment after their formal desig-

nation on the tenth bv the Chief

Justice of the Supreme Court, This

original group includes Judge
Lawson Moore, Durham Count\

(14th Judicial District); Judge
Robert F. Flovd, Robeson Countv
(16th Judicial District); Judge
Felix Allev, Havwood County

( 30th Judicial District ) ; Judge Coy
Brewer, Cumberland Countv ( 12th

Judicial District); Judge Fentress

Homer. Pasquotank Countv ( Lst

Judicial District l ; and Judge Man.-

Gaither Whitener. Catawba Coun-

t\' (25th Judicial District), who
was chosen temporar\' chairman

of the conference.

The occasion for this historic

gathering was the requirement of

the Judicial Department Act of

1965 (G.S. § 7A-14S) that the chief

district judges meet annually at the

call of the Chief Justice. The
judges' commission, among other

assignments, was to "prepare and

adopt a uniform schedule of traf-

fic offenses for which magistrates

and clerks of court mav accept

written appearances, waivers of

trial and pleas of guiltw and estab-

lish a schedule of fines therefot

Judge }. Frank Huskins, Director of the Adininistratitc Office of the

Courts, talks uith two nominees for district court judge at a meeting for

candidates in September. ^"^^

...."" This schedule will bi' pro-

mulgated on December 5 in the

twent%-two counties of the State

that adopt the new district court

system.

Judge B\ron Haworth of the

High Point Municipal Court spoke

to the group about the traffic of-

fense waiver schedule in effect in

his court, and also about an experi-

mental pretrial release program
that reduces the number of de-

fendants required to post bond as

a condition of pretrial release.

Judge
J.

Frank Huskins. Director

of the Administrati\e Office of the

Courts, sat with the conference,

and C. E. Hinsdale and Taylor

McMillan of the Institute staff

ser\'ed as consultants.
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DISTRICT COURT JUDGE CANDIDATES IN

HISTORIC BRIEFING

A c,ioup of candidates for district court judge

Another first in North Carolina's

progress toward total reorganiza-

tion of its system of lower courts

took place at the Institute on Sep-

tember 15-16. The occasion was
the first gathering of court offi-

cials-to-be under the new Judicial

Article of the Constitution and the

Judicial Department Act of 1965.

Present for the two-day seminar,

co-sponsored by the Institute of

Government and the Administra-

tive Office of the Courts, were
nineteen of the twenty candidates

for the office of District Court

Judge.

In four of the six judicial dis-

tricts to be activated in December,

the candidates are unopposed, and
hence certain of election. These
candidates are as follows: in the

1st district, Fentress Horner
(Elizabeth City) and W. S. Privott

(Edenton); in the 14th district

Thomas H. Lee, S. O. Riley, and
Lawson Moore, all of Durham; in

the 16th district, R. F. Floyd

(Fairmont),
J.

S. Gardner (Lum-
berton), and S. E. Britt (Lumber-
ton); and in the 30th district, F. E.

Alley, Jr. ( Waynesville ) and R.
J.

Leatherwood, III (Brv'son Citv).

Four of the 12th district candi-

dates attended: D. S. Carter, D. B.

Herring, Jr., J.
E. Dupree, and Gov

E. Brewer (Dupree is from Rae-

ford, the others from Fayetteville )

.

From the 25th district, five candi-

dates, contesting for three judge-

ships, were jiresent: H.
J.

Hatcher

(Morganton), Mary Gaither Whit-

ener (Hickory), Fate
J.

Beal (Le-

noir),
J.

H. Evans (Hickory), and
K. S. Snyder (Lenoir).

The agenda for the seminar
which was conducted by Judge

J.

Frank Huskins, Administrative Of-

ficer of the Courts, and Ed Hins-

dale and Taylor McMillan, judicial

administration specialists on the

Institute staff, included a thorough
review of the Judicial Department
Act of 1965, particularly the judi-

cial and administrative duties of

the chief district judge and the

associate judges; the relationship

of the judges to the Administra-

tive Officer, the Clerk of Superior

Court, and the Magistrate; the

problems of courtroom and office

space for the new system; budget-

ing and costs of court; and special

problems associated with the tran-

sition from the present system to

the district court system. A profit-

able question-and-answer session

highlighted the concluding day of

the seminar. The judicial candi-

dates unofficially but overwhelm-
ingly \oted to adopt the custom
of the superior court and wear
black robes while presiding in

court.

The cover picture and the article

on page 24 present the new chief

district judges who were selected

from this group by the Chief Jus-

tice of the North Carolina Supreme
Court.
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Clerks of Court Plan Neiv Records System

For the past year the Uniform

Courts Committee, a team of sev-

en clerks of superior court, has

met regularly at the Institute of

Government to work out a plan for

updating record-keeping and busi-

ness methods for the offices of

clerks of superior court in all 100

counties.

The committee was elected in

July, 1965, by the North Carolina

Association of Superior Court

Clerks. It consists of D. Marsh Mc-
Lelland (Alamance), chairman;

Alton
J.

Knight (Durham), vice

syth); Ben H. Neville (Nash);

chairman; W. E. Church (For-

Russell Nipper (\\'ake); Frances

F. Ruft}' (Rowan); and Joseph P.

Shore (Guilford). Robert M.
Blackburn, of the Administrative

Office of the Courts, and Taylor

McMillan, from the Institute of

Government, have sat with the

group as consultants.

Judge J.
Frank Huskins, whose

duties as Director of the Adminis-

trative Office of the Courts include

supervising the operation of the

offices of clerks of superior court,

requested the committee to make
recommendations to him regarding

the record-keeping and financial

procedures in these offices.

Basicallv the recommendations

will call for the replacement of the

traditional bound-volume system

\\ith a new file record system sup-

plemented bv microfilm. The pa-

pers for each case would be kept

in a flat file folder, and the per-

sons consulting the record would
consult this "hard copy." Microfilm

records will not generally be for

public use; rather they will guard

against loss or destruction of the

Some of the members of the Uiuform Courts Committee of the North
Carolina Association of Superior Court Clerks look over the committee's

recommendations for revised record-keepin" techniques. Seated, left to

right: Alton Knight. D. Marsh McLelland, Russell Nipper, and Ben H.
Neville. Standing, left to right: Max Blackburn of the Administrative

Office of the Courts. C. E. Hinsdale, and Taylor McMillan, both of the

Institute staff.

original papers and provide a per-

manent record for historical pur-

po.ses.

TIk^ committee's report com-
ments on the virtues of microfilm-

ing: "At least 1,000 pages, legal

size, the equivalent of two boimd
record books, can be photographed
on one 100-foot roll of film, and
the developed roll, including the

bo.x in which it is stored, occupies

a space four inches square by one
inch deep.

"Thirty-si.x rolls take no more
space than a single book, vet they

contain the record information that

\\ould fill 72 such books. The sav-

ing is just as fantastic in cost as the

saving in space."

In addition to microfilm record

techniques, the committee will rec-

ommend standardization of the

forms used in offices of clerks of

superior court, so that the multi-

plicity that now exists, each county

with its own forms, will be greatly

reduced.

The introduction of standard ac-

counting procedures in all clerks'

offices is another committee rec-

ommendation to update and im-

prove present bookkeeping meth-

ods.

If these recommendations are

The full Uniform Courts Committee sits uith its tuo Institute consult-

ants. From left to right: W. E. Church, Alton Knight, C. E. Hinsdale,

Russell Nipper, D. Marsh McLelland, Frances Ruftij, Joseph P. Shore,

Taylor McMillan, and Ben H. Neville.



adopted by the Director of the Ad-

ministrative Office of the Courts,

the new record-keeping and book-

keeping procedures will go into

effect this year in those twenty-

two counties in which court-reform

measures go into effect on De-

cember 5. These counties are Cam-
den, Chowan, Currituck, Dare,

Gates, Pasquotank, Perquimans,

Cumberland, Hoke, Durham, Scot-

land, Robeson, Burke, Caldwell,

Cherokee, Clay, Graham, Jackson,

Macon, Swain, and Haywood.
Most other counties will be affect-

ed in 1968. n

fc>s>*-- '^~

D. Marsh McLelland is chairman

of the Uniform Courts Committee

of the North Carolina Association

of Superior Court Clerks.

Two City

Managers Honored
Two North Carolinians were

among six who recently received

plaques indicating 25 years of

service at the 52nd Annual Con-
ference of the International City

Managers' Association. William H.

Carper, manager at Raleigh since

1950, previously held the post at

Culpeper, Clifton Forge, and Har-

risonburg, Va., and at Burlington.

A. B. Sansbury, who has been man-
ager at Lumberton since 1949,

formerlv served at Goldsboro.

CVV5

For History's Sake. The Preser-
vatio.n and pubi.icatiox ok nortii
Carolina History, 1663-1903. B\-

H. G. Jones. The University' of

North Carolina Press, 1966. 319

pp. $7.50.

Dr. H. G. Jones, State Archivist

since 1956, has given us an excel-

lent account of the public records

of the Colony and State of North
Carolina during its first 240 vears.

He deals with the records them-
selves and their making and des-

truction, dispersal and collection,

preservation and publication; with
the nineteenth-centurs- public men
for whom the preservation and
publication of the written records

of the State was a major cause;

and with efforts to organize state

historical societies up to 1900. Any-
one with at least a moderate inter-

est in North CaroHna historv will

find this book suq^risingly lively

and worth reading.—J. L.S.

Joe Daniels: Sm.\ll-d Democrat.
By Joseph L. Morrison. Chapel
Hill: The University of North
Carohna Press, 1966. 316 pages.

This biography of Josephus Dan-
iels will find welcome place in li-

braries everywhere. It has the ad-

vantages of scholarship and
warmth, of historical perspective

and human understanding. Obvi-

ously, the author, a professor in

the School of Journalism at the Uni-

versity of North Carolina, found it

a labor of love.

The result is a work of rare in-

sights, taking the Tar Heel editor

and public servant from the time

of his birth in Washington, North
Carolina, through his service as

Secretary of the Navy in the Cabi-

net of President Woodrow Wilson,

his less-heralded activities in the

1920's, and his Ambassadorship to

Mexico in the .\dministration of his

former assistant Secretarv of the

Navy. President Franklin D.
Roosevelt, to his vigorous resump-
tion of the editorship of the Ra-

leigh NeiLS and Observer at 80.

Professor Morrison has per-

formed especiallv \aluable serv-

ices in filling gaps left by Mr. Dan-
iels in his autobiography and in

capturing on paper the character,

iiumanity, and achievements of a

distinguished North Carolinian

and his impact upon the life of his

State and Nation. -E.R.O.

Political Parties and PoLrriCAL

Behavior. William
J.

Grotty, Don-
ald M. Freeman, and Douglas S.

Gatlin (eds.). Boston: Allyn and
Bacon, 1966.

The editors of this book have
sought to bring together under one
cover a variety' of writings that

provide insight on the roles played

by political parties in the workings

of government. Thev have com-
bined materials which are more or

less traditional in their approach to

the analvsis of parties with others

which are more empiricallv orient-

ed and methodologicallv rigorous.

The individual selections, as a rule,

are excellent, and the editors' or-

ganization of the topic is equally

good. The book is not a good in-

troduction or basic work in either

political parties or political be-

ha\ior. It is essentially a supple-

mentarv reader, since it does not

intjuire into anv of its chosen

areas of concern with sufficient

depth to be entirely satisfying to

the serious nonacademic reader.

This comment is not really a criti-

cism, since the authors make no
claim at ha\'ing tried to produce
auN'thing other than this type of

work. Measured in terms of its

chosen objectives, the book is a suc-

cess, and the authors are entitled to

state: "The final product has been
a book of readings different from
an\- currenth- a\ailable."—S.K.H.Q
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COUNTY WELFARE BOARD

Conflict of Interest

3 August 1966

A.G. to Wallace H, McCown

Question: Would a registered

pharmacist be prohibited from

serving on a county welfare board

by reason of the fact that he

owned one of a small number of

drugstores in the county which fill

prescriptions?

Answer: No. However, the

coimty welfare board would be

prohibited from entering into any

contract for the filling of welfare

prescriptions with the store owned

by the board member, as such a

contract would be against public

policy and in violation of G.S. §

14-234.

Residence in Retirement Homes

23 September 1966

A.G. to Isabel Pelton

Question: Several years ago, an

elderly person moved from County

S to County D in order to reside

in a retirement home. Where is the

legal residence of this person for

purposes of payments under the

Medical Assistance to the Aged

program?

Answer: In D County. G.S. §

153-159(1) is controlling. When a

person moves into a home under

circumstances indicating an intent

to remain there permanently, he

acquires legal settlement in the

county where the home is located

after he has been there for three

months.

MUNICIPALITIES

Municipal Officers

22 September 1966

A.G. to Dan R. Simpson

Question: Are members of a

town council personally liable for

the expenditure of public funds to

construct a road to a recreational

facility privately owned by a char-

itable organization and thought to

be within the town limits when, in

fact, all or part of the facility is

later discovered to be outside the

town limits?

Answer: In the absence of anv

evidence of intentional wrong-

doing by the council there is no
personal liability on the part of the

council members individually.

Public Housing

1 September 1966

A.G. to Irving E. Carlyle

Question: Is it correct to inter-

pret G.S. 157-29(4) to mean that

in arriving at the income eligibility

of a tenant in a public housing

project, all income earned periodi-

cally by persons occupying the

dwelling shall be counted as in-

come of the tenant?

Amice)-; Yes. G.S. 157-29(4) is

explicit and not susceptible of anv

other interpretation.

PUBLIC OFFICER

Double Office Holding

26 September 1966

A.G. to John B. Lewis

Question: Must a town police-

man be a resident of the town in

which he serves?

Ansiver: Yes. The Constitution is

the source of this requirement.

Question: Mav one person serve

simultaneously as town policeman

and town constable?

Ansiver: No. The Supreme
Court has held that a constable

and a town policeman are public

officers, and as one person may
not hold two public offices at the

same time, one person may not

serve simultaneously as town
policeman and constable.

PUBLIC WELFARE

Old-Age Assistance Lien

29 September 1966

A.G. to Brent P. Yount

Question: May county commis-

sioners release an old-age assist-

ance lien on real property and
take instead a lien on real prop-

erty purchased out of the proceeds

of the sale of the released prop-

erty?

Answer: Yes. A review of G.S.

§ 108-30.1 through G.S. § 108-30.3,

which relate to old-age assistance

liens, indicates that county com-

missioners have authority to take

such actions as are necessary and

warranted with respect to old-age

assistance liens as long as they do

not injure the county by doing so.

In allowing such a substitution, the

commissioners should require that

the property be of equal or great-

er value than the property re-

leased and that the title to the

property be in the same owner.

Tenancy by the entireties should

be avoided in the new real prop-

erty estate, as previous opinions

have indicated that old-age assist-

ance liens do not apply to tenan-

cies by the entireties.
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AVAILABLE NOW!

FREE Back Issues of Popular Government

The Institute of Go\'ernment is making .u'aihibli: to its readers a limited number of certain

back issues of Pojuilciv Goicrinnciit without chart;e. This i)pportunity is designed to help institu-

tions and individuals to complete back files or simply to pick up some desired article or specific

magazine. Copies of the following issues are currently axailablc on a limited basis and ma\- be

obtained by writing the Institute of Government, P. O. Box 990, Chapel Hill, N. C.

1948 November

1949 Januar)', February-March

19 50 September, December-January

1951 April, June, September

19 5 2 March, December

1953 January

19 54 March, April, November

195 5 February, March, April, May

19 56 October, November

1957 May, June, September, October, November

195 8 March, April, May, September, November

19 59 March, October, November

1960 November-December

1961 February, March, April, May, June, September-October, November, December

1962 March-April, June-July, October

1963 Nov^ember-December

A Publications Service by . . .

YOUR Institute of Government

Credits: Photographs by Charles Nakamura.



Everybody talks about

saving our historic landmarks,

Look what the people of

Winston-Salem, N.C.,

are doing about it.

Old Salem's Moravian Single Brothers house was built in

1769. Alter almost 200 \ears. neglect had taken its toll.

and the half-timbered facade you see abo\'e — one ol

.\mericas most outstanding examples — w as hidden be-

hind shabby \\ooden siding.

Then a handlul of civic-minded citizens began a cam-

paign to restore Old Salem's historic buildings. The\' got

e\erybod\- into the act. Contributions, from pennies to

dollars, came from local industry, businessmen, civic

leaders, clubs. liouse\vi\-es — e\'en schoolchildren.

\ow, in Salem's iZOOth anni\ersar\ year, 23 historic

buildings ha\e been authenticalh' restored. .\nd the good

work still goes on.

It just shows what can happen when enough people

care enough.

The people who do things make a community go.

(rj^ R. J. REYNOLDS TOBACCO COMPANY
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