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Municipal Incorporation in North Carolina:

Approaches and Considerations

by Warrcii Jake Wicker and Lee Quaintance

Quaintancc and Wicker

[Editor's Note: The authors,

both assistant directors of the Insti-

tute of Government, have con-

sulted icith community groups in-

terested in incorporation and

helped prepare municipal charters,

most recently for Erwin.}

If the present North Carolina

General Assembly follows the prac-

tice of its predecessors of the past

twenty years, it will incorporate

between one and eight towns in

its 1967 session. Forty-four special

acts incorporating municipalities

were enacted in the ten biennial

sessions between 1945 and 1965,

and four more towns were incor-

porated bv special administrative

procedure in the same period.

Why are new tou'ns incorpo-

rated? Ideally, incorporation is a

response to the felt need of people

living close together. They estab-

lish a town because it is a form of

governmental authority designed

first, to regulate personal conduct

and the use of property in behalf

of the health, safety, and welfare

of the whole community; and, sec-

ond, to provide essential public

services that people need because

thev live close together. However,
fulfilling these two functions need
not confine the town's goals just to

providing that measure of police

protection or other indispensable

public services that will make life

merelv secure. Ultimatelv, equally

important is the town's role in pro-

viding those elements such as

parks, plavgrounds, and over-all

planning that will not only help

make the life of its inhabitants se-

cure but enrich that life as well.

Unfortunatelv, to\\'ns are some-

times created in response to a lesser

order of needs and with different

goals from those described above.

Some towns have been incorporated

merelv as a defense against annex-

ation by another town, and in a

few cases incorporation has been
used as a device by real estate

developers to gain tax benefits.

Sometimes, regardless of what
needs or goals prompted a com-
munity to incorporate, towns are

created that have too little popula-

tion and too small an economic
base to be efficient governmental

units. Such units not only fail to

provide basic services to their resi-

dents, but may stand as roadblocks

in the path of orderly development

of other communities.

METHODS OF
INCORPORATION

Incorporation by legislative act

is bv far the most frequent means
of legally constituting new town
go\ernments in North Carolina,

but the alternative of incorporation

by an administrative procedure

also exists.

The General Statutes^ provide

for administrative incorporation on

a petition, signed by a majority of

the electors and freeholders resi-

dent in the proposed town, to the

Municipal Board of Control, com-
posed of the Secretar^' of State,

the Attorney General, and the

Chairman of the Utilities Commis-
sion. This board has, under the

present statute, no discretion in

granting incoqioration, but merely

determines that the petition satis-

fies certain minimal statutory re-

quirements. ^ This method of in-

corporation has not been used often

1. G.S. 160-192. -198.

2. Chiefly, these statutory requirements
are that the area proposed for incorpora-
tion contain at least 50 persons of whom at
least 25 must be freeholders and 25 must
be qualified voters. The assessed value of
taxable property in the proposed town
must be at least S25.000. and no part of the
town may be within an already incorpo-
rated town or within three miles thereof.
The petition to the Board of Control must
be signed by a majority of the qualified
voters residing within the proposed town
boundaries. Detailed provisions are set
down for the contents of this petition and
a public hearing upon it is provided.



Table 1

Municipal Incorporations in North Carolina by the Municipal Board
of Control, 1917-196G

I960
Pop.

686

1,099

N.A.

N.A.

510

2,941

N.A.

1,388

302

4,082

574

199

1,047

N.A.

322

280

558

274

278

590

303

4,481

731

N.A.

3,382

4,565
78"

Source: Information supplied by the Office of the Secretary of State.
*—Indicates 1960 population as estimated under G.S. 160-4.1 for purposes of deter-

mining distribution of state-shared taxes for towns not included in the 1960 U. S.

Census of Population.

N.A.—Indicates population figure not available.

Year of Name
Incorpo-
ration

1917 Franklimille

1919 Columbia
1920 Conncllv Springs

1920 Myer.s Park

1920 Ronda
1920 \'aldese

1921 Fairfield

1922 Biirns\i]le

1923 Simpson

1923 Spindale

1923 Washington Park

1924 Smithtown

1924

1926

Sparta

East Flat Rock
1927 Hannon\'

1927 Wilson Alills

1928 Ansonville

1928

1928

.\rapahoe

Lansing

1930 .\rlington

1939 Bertie

1941 Bonnie Doone
1941 Holly Ridge

1949 CarolinaA'irginia Coastal High\\a\'

1949 Draper

1951 Sprav

1963 Love Valley

in recent years. As Table 1 indi-

cates, b,\'enty-seven towns have

been incorporated bv the Munici-

pal Board of Control since its crea-

tion in 1917; onlv four of these

have been incorporated from 1945

to the present.

Incorporation acts passed bv the

General Assemblv are commonlv
called town "charters." These

charter acts vary considerably in

their content. They usually grant

the town all of the comprehensive

municipal powers pro\'ided in

Chapter 160 of the General Sta-

tutes of North Carolina, but they

may contain terms that modify or

e.xpand these powers to accommo-
date particular problems or objec-

tives of the town. Each act will

define the corporate boundaries of

the town and stipulate whether or

not the incorporation is to be sub-

ject to a vote of the qualified voters

who are residents of the town. Of
the forty-four incorporation acts

passed by the General Assembly
in the past t^^•ent^' years, twelve

ha\e provided for incorporation

subject to a local election, and
thirt\-two ha^•e created the new
towns directly bv the legislative

act. \ listing of legislative incor-

poration acts is shown in Table 2.

The General Statutes prescribe

no standards that an area must
meet before it can be incorporated

b\' special act of the legislature.

\o threshold requirements arc set

as to the size of the area, its popu-

lation, its tax base, or its proximity

to other incorporated municipali-

ties. ^ Nor are these issues likely to

he raised in the legislative process

of considering an incorporation act.

Incorporation acts are local bills

and thcrefori' are normally passed

expeditioush' through the legisla-

tive process as a matter of courtesy

to the legislator who introduced

the bill. In practice, legislators in-

troduce incorporation bills onlv for

communities located within their

count\' or district. The only time

an incorporation bill is likely to be
challenged, once it has entered the

legislati\e process, is when a con-

flict of opinion arises over its pro-

priety among legislators from the

same district or when the act creat-

ing the town contains some special

provision that affects statewide in-

terests. Consequently, the policy

decision on whether a town should

be incorporated is largely depen-

dent on the exercise of discretion

and foresight bv the people of the

communit\' seeking incorporation

and their legislators before legisla-

tion for that puqiose is introduced.

If the act incorporating a town is

enacted subiect to a local election,

a final act of discretion is \'ested in

the \oters. However, this discretion

is very limited; it is confined to

saving "yes" or "no" to a complete

nroiect rather than participating in

th"^ design stage of a plan of gov-

ernment.

How ought the discretion of leg-

islators, local leaders interested in

municipal incorporation, and resi-

dents of the area proposed for in-

corporation to be exercised? This

3. Incorporation standards have been
adootea by statute in some states. For ex-
ample, one of the Ulinris standards for in-
corporation is that a village must have a
Tiinimum population of 400 and a city 2.500.
In Wisconsin the smallest municipal gov-
ernment that can be formed is a metro-
politan village, which must have an area
of two square miles and a population of
2.500, with a density of 500 per square
mile: if it is within a stated mileage of
another citv, it must meet other require-
ments. In Oregon, if a town that wishes
to incorporate Is within three air miles
of a citv of 5,000 or less, it must secure
the consent of that city; if it is within six
air miles of a city of 5,000 or more, it

must secure the consent of that city.
See: The Advisory Commission on Inter-
governmental Relations, 1967 State Legis-
lative Proarams (Washington: Govern-
ment Printing Office, 1966), pp. 450-57. In
at least three states (Minnesota, Wiscon-
sin, and California), admmistrative agen-
cies have been empowered to review and
anprove proposed incorporations. See:
Clarence J. Hein and Thomas F. Hady,
"Administrative Control of Municipal In-
corporation," Western Political Quarterly,
XIX (19661, 697-704.
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is a policy matter to be determinccl

by these individuals on the basis

of many judgments that arises from

their particular eircimistances and

that of the community in question.

It is a question for those directly

involved to answer. The concerned

parties may, however, find certain

tools useful in securing the back-

ground and information that will

aid an informed exercise of their

discretion.

The outline given below repre-

sents by no means a mandatory

course of action; it is illustrative of

steps that have been followed in

some commimities and are designed

to make an organized, informed,

and democratic approach to incor-

poration.

STUDYING INCORPORATION

The following steps presume the

existence of a group or committee

that has decided to examine the

possibility of incorporating the

community. This committee might

be an association of businessmen,

a service club, or an ad hoc group

of residents, to name a few pos-

sibilities. The steps outlined for

this group are discussed with refer-

ence to incorporation by legisla-

tive act, but such a study process

could also be used in preparation

for administrative incorporation by
the Municipal Board of Control.

Preliminary Inquiry

The first task of such a group
is a preliminary inquiry to see

whether the incorporation idea

should be pursued further or

dropped at this point. The commit-

tee:

1. Seeks to learn, probably by in-

formal conversations, the initial

views on the question of in-

corporation of representative in-

dividuals and interested groups

within the community.

2. Explores whether there are

needs for service or for regula-

tions now inadequately met in

the community that show
promise of being dealt with bet-

ter by an incorporated town.

Table 2

Municipal Incorporations in North Carolina by Legislative Act,
1945-1965

1960
Pop.

3,.382

466

1,247

293

222

183

1,214

1,124

264"

195

4,110

130

2,433

268

102

102

471

89

175

14

98

1,362

199

21

52
580

2,433

10,992

5
517
0'

N.A.

N.A.

728*

N.A.

2,067"

N.A.

N.A.
39«

77*

97*

N.A.

N.A.

N.A.

Symbols:
(E) ^Indicates incorporation subject to a referendum election.
*—Indicates 1960 population as estimated under G.S. 160-4.1 for purposes of deter-

mining distribution of state-shared taxes for towns not included in the 1960 U. S. Census
of Population.

N.A.—Indicates population figures not avai]*ible.

1. Actually a revival, although termed an "incorporation." Jamestown was originally
incorporated in 1816.

2. Actually a revival, although termed an "incorporation." Deep Run was originally
incorporated in 1925.

3. Incorporated as a city for law enforcement purposes only.

4. Subject to an election (that failed) on the consolidation of Leaksville and Spray.
The act was in effect an attempt at merger although termed an "incorporation."

Session of Name
Incorpo-
ration

1945 Draper (E)
1947 Broadway
1947 Jamestown'
1947 Kure Beach
1947 Morrisville

1949 Deep Run (E)2
1949 Gaston
1949 Pinehurst-'

1949 Surf City

1951 Askewville

1951 Spring Lake
1951 White Lake
1953 Havelock (E)
1953 Kill Devil Hill

1953 Long Beach (E)
1955 Long Beach

1955 Stanfield (E)
1955 Yaupon Beach
1957 Danbury
1957 Emerald Isle

1957 Gold Point

1957 Ilarkcrs Island ( E

)

1959 Barnardsville

1959 Bayshore Park

1959 Cape Carteret

1959 Chocowintv ( E

)

1959 Havelock (E)
1959 Leaksville-Spray ( E

)

1959 Ocean Isle IBeach

1959 Trent Woods
1961 Boiling Springs Lake
1961 Bunnlevel (E)
1961 Chadwick Acres

1961 Nags Head
1961 Red Oak
1963 Ranlo (E)
1963 Southern Shores

1963 Spencer Mountain
1963 Sunset Beach
1963 Tar Heel

1963 Topsail

1965 Alliance

1965 Centerville

1965 King (E)

MARCH, 1967



3. Discusses growth prospects and
development patterns in the area

with the county planning com-

mission, if there is one, or with

other people knowledgeable on

these matters, such as officials

of the county and nearby cities.

These three actions are probably

undertaken as a unit. From con-

sideration of the responses to these

three inquiries, the committee de-

cides whether to pursue the ques-

tion further.^ If its decision is in

the affirmative, the remaining steps

of this outline might be in order.

In reaching this decision, the com-
mittee might choose to broaden its

inquiry into the needs and expec-

tations of the community by con-

ducting a comprehensive opinion

poll of its residents. The Junior

Chamber of Commerce of Er-

win conducted such a commu-
nity survey (with a questionnaire

to every household) before the in-

corporation studv there. Tlie survey

form used in Erwin was developed

by the United States Junior Cham-
ber of Commerce and contained

60 questions designed to permit the

people of a community to evaluate

all the services and facilities of the

community, both public and pri-

vate. More limited surveys, of

course, could be designed.

Preliminary Determination of

Town Boundaries

The second task of the com-
mittee is to make a preliminary

determination of the town bound-
aries on which to base its analvsis

of the consequences of incorpora-

tion. Hopefully, the boundaries

selected by the committee reflect

its findings in the preliminary in-

vestigation with a particular eye

to the probable gro\^'th pattern of

the community. These preliminary'

boundaries may be modified a

number of times before any final

town limits are selected for inclu-

4. Variations of this first step in studying
incorporation have occurred in recent
months in the unincorporated communi-
ties of Cullowhee in Jacl^son County and
Buies Creek in Harnett County. In each
of these communities a public meeting
was held at the outset of inquiry into
incorporation. At this meeting the ques-
tion whether to continue study into the
prospects for incorporation was consid-
ered. In Cullowhee the decision was for
further study: Buies Creek voted not to
continue.

sion in a bill to incorporate the

town. Nonetheless, they serve as

a necessary frame of reference

for study of the incorporation pro-

posal.

Examination of the Prospects
of Incorporation

The third task of the committee
is research into the basic tax and
service prospects of a town com-
prised of the area proposed for

incorporation. This research would
involve collection of data that per-

mit estimates of the following:

1. The assessed value of property

subject to taxation within the

proposed town boundaries.

2. The level of expenditures re-

quired to provide the basic town
services that are considered de-

sirable.

.3. The revenues that will be avail-

able to the proposed town, or

that must be raised by it to meet
the anticipated level of expendi-

tures.

Rough estimates in all three cases

can probably be developed by most
committees. An assessed value

figure for the proposed town, in

rough form, can probably be se-

cured from the county tax super-

visor. Approximate levels of serv-

ices and rough cost estimates can
often be secured from officials in

nearby municipalities, especially

if the neighboring municipalities

are of similar size. From the same
source, members of the committee
could probablv obtain a rough
estimate of the amount of revenue

that would likely be available from
state-shared taxes and from minor
miscellaneous sources. The differ-

ence between this amount and the

projected cost of service would
be the amount to be raised from
local taxation. With estimates of

the assessed valuation subject to

local taxation and the amount of

funds needed, the necessary local

tax rate can also be estimated.

WTien these steps are completed,

both individuals and the commu-
nity have a general picture of the

service and financial consequences

of incorporation.

Table 3 sets forth per capita

amounts of various revenues and
expenditures that are fairly typical

of North Carolina towns with pop-

ulations of about 1,000. While the

information set forth in the table

is typical, it does not indicate the

wide range that is actually found.

Often, some of the services shown
are simply not provided at all, and
in other cases, they are provided

at a much higher level than indi-

cated. For example, expenditures

for police protection in a small

beach community are likely to be
several times higher than would
be found in a small town that

serves primarily as a retail center.

The figures shown here might be
used by a committee studying in-

corporation as an initial estimate,

htit they should be used with great

caution and adjusted to reflect con-

ditions of the community.

Considerable latitude for error

in the committee's assessments ex-

ists when judgments are based on
rough approximations. Professional

assistance does not guarantee error-

less estimates, but it may produce

a fuller and more nearly accurate

development of the facts. A num-
ber of sources can be suggested

for professional assistance in study-

ing incorporation. The North Caro-

lina League of Municipalities has

staff field workers who may be
alile to assist and advise the com-
mittee in drafting a report on in-

corporation. Some private consult-

ing agencies work on projects of

this sort. The Institute of Govern-

ment has done a number of incor-

poration studies for citizen groups.^

While it does not always have staff

time available for detailed studies,

tlic Institute is prepared at any

time to offer assistance and guid-

ance of a less formal type. This

would include consultation serv-

ices and provisions of Institute

joublications that the committee

might find useful in its work.

5. Formal Institute studies of this type
include the following: Wicker. Incorpora-
tion or Annexation? A Report to the
People of Harbor Island (1957): Wicker.
Havelock, N. C: A Report 077 Incorpora-
tion (1959): Warren. Parkwood Association—Procedures and Considerations Involved
for a Ho}neowners' Association to Become
an Incorporated Mitnicipality in North
Carolirio (1965): Quaintance and Wicker.
Erwin, North Carolina—A Special Report
on Incorporation (1966).

POPULAR GOVERNMENT



Table 3

Sample Per Capita Revenues and Expenditures for

Small Municipality in Norlli Carolina'

A. General Fund
Amount

nevenues
Property tax

Poll tax

$29.00

.20

Auto tags .40

Licenses and permits

Other miscellaneous revenues

1.20

1.10

State aid and shared taxes

Intangibles

Franchise

1.30

.70

Beer and wine ( if their sale is permitted in county

)

1.10

Powell Bill (street aid) 5.00

Total $40.00

Expenditures

Police $8.00

Fire (volunteer department) 2.00

Streets 8.00

Recreation 1.00

Street lights 1.00

Garbage collection and disposal

Administrative (covers expenses of gover•ning board.

6.00

attorney, clerk and tax collector, town hall and other

buildings, office expenses, ins

Debt service (perhaps for streets

pections, etc.)

, fire trucks, and town hall

)

9.00

5.00

B. Utilitij Fund

Revenues
Water and sewer rates

Connection fees and charges

Total

Expenditures

Water and sewer operations

Debt ser\'ice on water and sewers

Total

$40.00

Amount

$15.00

1.00

$16.00

$ 9.00

7.00

$16.00

1. As noted in the text, these figures represent a sample of levels found in commu-
nities of about 1,000 population. Some communities will probably not provide some
of the services at all. and new communities, of course, will not have any debt-service
requirements for the first year or so of operation.

The revenue figures shown here can probably be used for very rough estimates of
state aid and shared taxes. Auto and poll taxes can easily be estimated by the com-
mittee. The differences between the amount of revenue raised from these sources and
projected total expenditures is the amount to be raised by local property tax.

In some small tov,Tis. water and sewer facilities are supported in part from taxes.
There is a trend, however, toward making these functions completely self-supporting
through customer fees; for this reason they are shown separately and as self-support-
ing in the table.

FURTHER STEPS IN
INCORPORATION

When the incorporation study

has been completed, a fourth task

is in order for the committee—the
presentation of the committee's

basic findings to the community.

The most democratic way to do

this is, perhaps, by a public meet-

ing called to discuss the results of

the committee's work. If a formal

report has been prepared by or for

the committee, it might well be re-

produced and distributed through-

out the community before the pub-

lic meeting.

Presentation of Findings to the
Community

E\'eryone in the community
should be invited to attend the

meeting, and a special invitation

should go to the legislators from
the county or district in which the

proposed town is located. This

gives the legislators an opportunity

to observe firsthand the reactions

of the people of the community.
At the meeting someone reports

on the background to the commit-

tee's formation, outlines the steps

necessary for incorporation, de-

scribes the proposed bovmdaries,

and presents the findings of the

committee's incorporation study.

The point should be stressed that

the budget and level of taxation

fonnulated in the study are not

recommendations but merely esti-

mate what might be expected if

the level of services described are

undertaken by the governing board
of the town. After a full discussion

on these matters, a vote on the

question of securing legislation

necessary to incorporate might be
taken. If the vote clearly is against

incorporation, then all efforts pre-

sumably cease, at least until growth

or other changes in the community
suggest that the question should be
raised again. If the vote is favor-

able, then election of a new steer-

ing committee to develop a specific

draft of a bill to incorporate the

town might be appropriate, or ap-

proval might be given for the orig-

inal study committee to continue in

this ne-.\' capacity'.

Preparation of Incorporation
Legislation

The major decisions for the

steering committee to make, with

or without further public meetings

as it may determine, include the

following:

1. Final town boundaries;

2. Mayor-council or council-man-

ager form of government;

3. Number of councilmen;

4. T\\'o- or four-year terms of oflBce

for the mayor and members of

the council;

5. Partisan or nonpartisan town
elections, and whether they are

to be conducted at large or by
wards;

6. The need for special charter

pro\'isions to deal with particu-

lar governmental problems or

MARCH, 1967



objectives of the community;

7. Wliether incorporation of the

town is to be subject to a local

referendum and its time, if one

is to be held;

8. The time for the election of the

initial town officers.

When these decisions have been

made, the steering committee then

is in a position to draft the neces-

sary legislation to incorporate the

town. The assistance of a local

attorney is most useful in this work.

In addition, assistance mav be ob-

tained from the office of the Attor-

ney Genera], the League of Mu-
nicipalities, and the Institute of

Goyernment.

Enactment of the Incorporation
Legislation

The steering committee then pre-

sents the completed incorporation

act to the legislators from the

county or district in which the

proposed town is located and seeks

their agreement to introduce and
secure passage of this legislation.

If incorporation is to be subject

to a local referendum election, the

steering committee might, follow-

ing passage by the legislature of

the incorporation act, undertake

such public information and edu-

cational efforts designed to in-

form the people of the community
about the issue as it deems ap-

propriate.

After the election the steering

committee ends its services, either

because the incorporation is killed

or because a governing board has

been created that will carry on
thereafter.

CONCLUSION

The procedure outlined here is

b\' no means a mandatory one
for incorporation. It is one method
that has been used advantageously

in several variations bv a number
of North Carolina communities.

Any incorporation studv modeled
after this outline might well vary

the steps to accord with local needs

and the resources available, in

terms of time and money, to under-

take such a study.

.\ot all of the communities that

ha\i' followed this general format

ha\e decided to incorporate. Com-
plex factors are reflected in these

decisions against incorporation,

but insofar as they result from the

negative findings of the incorpora-

tion studv, they reveal the strength

of the procedure.

These steps are designed not to

promote incorporation but to in-

\ol\e the interested parties in a

process that will prepare them for

an informed exercise of judgment
in determining whether incorpora-

tion is desirable for a community.
Ideally, this procedure calls for

more from a legislator in determin-

ing whether to introduce legisla-

tion to incorporate a town than in-

(iuir\' solely into whether there is

organized opposition to incorpora-

tion. It calls for more from those

who favor or oppose incorporation

than an emotional attachment to

their j^ositions. It calls for more
from the inhabitants of the com-
munity generally than inquiry sole-

\\ into whether incorporation will

result in a raising or lowering of

their property taxes. All of these

jH-ople are invited to participate

in a broader inquiry into the gen-

eral prospects of town government
and offered opi^ortunities to exer-

cise discretion in approving or dis-

anproving an incorporation pro-

posal. [3]

PLANNING CONFERENCE ARRANGED
Go\ernor Dan K. Moore heads a list of dis-

tinguished speakers who will address a joint con-

ference of city and county managers, planners, and
planning board members at the Institute of Goy-
ernment on April 6-8. The three-dav program,

jointly sponsored by the North Carolina City and
County Managers' Association, the North Carolina

Planning Association, the North Carolina Section

of the American Institute of Planners, and the

Institute of Government, will examine the future

of urban de\elopment in North Carolina.

Governor Moore will deliver the ke\'note

address on Thursday morning, April 6. The after-

noon session on that dav will feature economist

Phillip Hammer of Washington, D. C, on "A
Strategy for Economic Development." William

Slayton, executive vice-president of Urban America,

will address the conference on Thursday e\ening.

His topic will be "The Future of I'rban America."

Friday's sessions will examine changing social

values, the influence of science and technology on

the fomi of urban development, and the changing

roles and organization of American Government.

Speakers will be Mark F. Ethridge, former pub-

lisher of the LoiiisviUc Courier-Journal and now
Lectiuer in Journalism at the University of North

Carolina at Chapel Hill, John P. Eberhard of the

\J. S. Bureau of Standards, and Dr. Gilbert Y.

Steiner of the Brookings Institution.

The concluding address of the conference will

be given on Saturday morning, April 8, by R.

Mayne Albright, Raleigh attorney, who will draw
on the pre\ious three days of discussion to suggest

the general nature and direction of state and local

governments for the remainder of this century.

The conference format calls for the use of small

discussion groups following each of the major

addresses. In these sessions those attending the

conference \\'ill focus directly on current issues and
problems facing North Carolina. Members of the

sponsoring organirations will serve as moderators

and discussion leaders for these meetings.

Managers, planners, and planning board mem-
bers have received invitations by mail. Other offi-

cials who wish to attend should write to the Insti-

tute for further infonnation and reser\ations.
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MODERNIZATION OF JUROR SELECTION
PROCEDURES

A Courts Commission Recommendation

by C. E. Hinsdale

[Editor's Note: The Courts Commission, a 15-

memher IcfiisJative commission appointed in 1963 to

draft, hij December, 1970, all the Jc^islation neces-

sary to implement the new Judicial Article of the

State Constitution, secured the adoption, as its first

major task, of the Judicial Department Act of 1965.

Phase 11 of its proposals consists of four major legis-

lative recommendations to the 1967 General Assem-

hli/. One of these recommendations is reform of our

present laws (primarily Chapter 9, Jurors, of the

General Statutes) with respect to preparation of

jury lists, selection of jury panels, exemption of cer-

tain persons from jury service, excusing prospective

jurors, etc. The following has been extracted, sub-

stantially verbatim, from the Commissions Report to

the 1967 General Assembly.

C. E. Hinsdale, Assi^stant Director of the Insti-

tute, serves the Courts Commission as staff director,

and assisted in the preparation of its recommenda-

tions and report. Other Commission recommenda-
tions will be covered in future issues of Popular

Government.]

Inadequacy of Present System

Many of our present laws concerning prepara-

tion of lists of prospective jurors, selection of jury

panels, and exemptions from jury service were en-

acted a century or more ago. Over the decades there

have been patchwork amendments, many of ^^'hich

served merely to complicate and burden the law

rather than to modernize it. The result is a jun,- selec-

tion system which, through one defect or another,

operates under serious handicaps. The new Judicial

Article and the implementing Judicial Department

Act of 1965, with their requirements for statewide

uniformity and State responsibility for the operating

expenses of the judicial system, make it clear that

these handicaps can no longer be tolerated.

One of the shortcomings of our present jury sys-

tem is the procedure for preparation of jury lists. In

nearly all of the counties of the State, lists of pros-

pective jurors are, by statute, prepared by the coun-

ty commissioners. In many counties the commission-

ers no longer have the time for proper performance

of this tedious, non-pohcy-making function. Public

confidence in the administration of justice calls for

removal of the preparation of lists of prospective

jurors from the county commissioners, and vesting

Hinsdale

this dutv in a continuing body which can give it the

detailed attention it deserves, unfettered by political

considerations.

A second major shortcoming of our present jury

selection procedure is the large number of exemp-
tions (not to be confused with disqualifications or

personal excuses ) from jury service. Nearly three

dozen categories of exemptions, totaling manv thous-

ands of othen,\ise eligible citizens, currentlv exist in

our General Statutes. ^ Some of these exemptions

were placed in the law scores of years ago. What-
ever may have been the justification for the particu-

lar exemption when adopted, it has in nearlv all

cases ceased to exist. Few, if any, of the current

exemptions bear anv measurable relation to the pub-

lic health or safety. Their variety and volume is so

great, moreover, as to raise a doubt in some minds

as to \\^hether the constitutional right to a trial by a

jurv- of one's peers is infringed. Such an issue has in

fact been raised in this State, and has recently been

litigated. Xotwithstanding the result of that case, it

must be conceded that existing exemption statutes

deprive criminal defendants, as well as ci\1l litigants,

of access in the jury box to a large cross section of

the community. Such wholesale exemptions are like-

ly to be viewed with increasing concern by the

courts.

1. The majority of exemptions is contained in G.S. 9-19. but
G.S. 90-45 exempts dentists. G.S. 90-150 exempts chiropractors,
and G.S. 127-84 exempts "contributing members of the national
guard.''
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Ha\'ing concluded that the procedures for prep-

aration of the jurv list should be modernized, and

that exemptions from iur\' sersice should be drasti-

cally curtailed, if not altogether eliminated, the Com-
mission examined General Statutes Chapter 9, Jur-

ors, with a \iew to making the necessars' changes

therein. On close inspection. Chapter 9 was seen to

be in need of a complete overhaul. Manv sections

contain outdated language; other sections are out-

dated in substance; and a large number of local act

modifications to general law sections have destroyed

uniformity of application. Accordingly, in the interest

of clarity, simplicity, uniformity, and economy, the

Commission deemed it ad\isable to rewrite Chapter

9 in its entirety'. Such a course has resulted in a num-
ber of changes in substance and procedure other

than the tvvo major changes already noted, but these

additional changes for the most part merely conform

the o\er-al] subject matter to the major changes, and

are not considered of sufficient substance to merit

independent treatment in this report.

Essential Principles of a Fair and Efficient

Jury Selection System

Before embarking on the revision of Chapter

9, the Commission deemed it advisable to formulate

a set of principles for its guidance in designing a

fair and efficient system for the selection of jurors.

These principles are:

1. Jury service is an obligation of ciHzenship in a

democracy.

2 The burden of service should fall eqtialhj on all

qualified citizens.

3. The selection procedure should be well publicized

and above suspicion.

4. Consistent with the requirement that it be de-

monstrably honest and impartial, the selection

process should be simple and inexpensive.

5. Persons selected for jurv service should be given

adequate notice in order that they may have

sufficient time in which to arrange their affairs

in anticipation of service.

6. Excuses from service should be granted only for

compelling personal hardship, or when requiring

service would be clearly inimical to the public

health or safetv. This determination should be

made bv a judicial official.

7. Applications for excuses from service should be

heard, as a matter of convenience and adminis-

trative efficiency, in advance of the convening

of the court.

8. To promote economy of manpower, pooling of

jurors, when practicable, should be authorized.

Procedure for Selection of Jury Lists

and Jury Panels

In relieving the board of countv' commissioners

of the function of preparing a list of prospective jur-

ors, the Courts Commission felt that this purely min-

isterial task should be given to a new and independ-

ent body, to be designated a jury commission. To
insure its responsibility to the electorate, however,

the members of the commission should be appointed

by elected officials, and thev should serve for short

terms. To facilitate continuity, they .should be eligi-

ble for successive appointments if thev have served

satisfactorily. The Commission accordingly recom-

inends a jury commission of three persons—one mem-
ber appointed bv the board of countv commissioners,

one by the clerk of superior court, and one bv the

senior regular resident siiperior court judge. Thev
should serve for two year terms. Their compensa-

tion would be fixed bv the board of countv com-
missioners, in its discretion, but probably on a per

diem basis rather than a salary, since in most coun-

ties their duties should not take more than a few

days or weeks each biennium. Clerical assistance,

as needed, should be furnished to the commission

by the clerk of superior court.

The jury commission should prepare a list of

prospective jurors biennially. To prepare the list

more often would be unnecessarily expensive; to pre-

pare it less frequently, in this time of increasingly

transient populations, would result over a period of

years in a list with a large percentage of names of

persons who coiild not be located, or who have died,

or who for various other reasons are not available for

service.

To give the counties time to prepare for the new
procedure, it should be made effective January 1,

1968, The first jury commissioners .should be appoint-

ed not later than October 1, 1967, and their work

should be completed not later than 30 days before

the beginning of the biennium on Januarv' 1, in or-

der to provide ample time for the summoning and

excusing procedure (outlined in a later section of this

report) to work effectively before the first jurv' ses-

sions of court in January, 1968.

Tlie sources of names available to the jurv' com-

mission should include the tax lists of the county

(the commonest source of names at present) and

the voter-registration lists, and in addition any other

source deemed bv the commissioners to be reliable.

Both tax and voter-registration lists should be used,

since the use of the former only would result in

the omission of the names of married women, for

example, as well perhaps as other blocks of eligi-

ble citizens. Some duplication of names will occur,

but this can be minimized by alphabetizing the

names after their selection. Not all names from any

one source need be used, provided a uniform sys-

tematic selection method (e.g., everv- third name) is

used. The list when completed should contain at

least three times as manv names as were drawn for
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jun- diit\' ill all courts ol a paitiiiilar cmints in tlic

lirc'C'cdinc; l^ienniiim. A larger number of names

would be a waste of labor; a smaller number miglit

undulv limit the element of eliance, an essential fea-

ture of an impartial selection process.

Consistent with its belief that thi' burden of

jurv service should lie shared bv the largest possible

number of citizens, the Commission recommends dis-

qualification for service for the following r(^asons.

and none other: non-citizenship of the State, non-

residence in the count\', under the age of 21, phvsi-

cal and mental incom)ietence, conviction of a feloin-

or having entered a plea of nolo contendere to an

indictment charging a felonv, adjudged non compos

mentis, and service within the preceding two vcars.

The last disqualification is inserted to minimize hard-

ship on anv indi\idual, and to eliminate "profes-

sional" jurors. These are, broadly speaking, the dis-

qualifications of current statutes and ease law and,

in the opinion of the Commission, cannot reasonably

be decreased. Unqualified persons are subject to

challenge for cause in the event they are inadver-

tently included in the original list by the jury com-

mission.

The present etjuipment and ritual for drawing a

jury i^anel—involving hundreds (sometimes thou-

sands) of name-bearing scrolls, a child under the age

of ten, a two-comiiartmcnt, two-lock, two-key jury

box—is over-elaborate, expensive, and inefficient.

After studying methods for drawing juries in other

jurisdictions, the Commission concluded that a sim-

pler, less expensive, and more nearly tamper-proof

system could easilv be devised. It recommends the

following: names from pre-existing, reliable sources

(the tax and voter-registration rolls primarily) are

copied on 3 X 5 cards, alphabetized, numbered

consecutively, and deposited with the register of

deeds; small discs or markers, similar in size, weight,

and appearance, each bearing a number correspond-

ing to a number on the jury list, are kept by the

clerk of superior court in a locked box; when a panel

of jurors is required, the clerk publicly withdraws

from the box a tpiantity of discs or markers equal

to the number of jurors desired; the numbers on the

discs so withdra\\'n are given to the register of deeds,

who matches the number received with the numbers

on the cards, thereby creating a list of names of

prospective jurors, to be summoned by the .sheriff.

To assure impartiality in the selection of names

placed on the jury list (the 3 x 5 cards), the list

would be open to public inspection, and the jury

commission would be required to file with the list

a statement of the sources used and the procedures

followed in preparing the list.

The number of jurors to be drawn for a par-

ticular session of court would not be inflexibly speci-

fied by statute, but would be left up to the discre-

(iDii ol (Ik- senior rcgulai' icsident superior court

judge lor sn|ierioi court si'ssions, and the chief dis-

trict court judge lor district court jun' sessions. Pool-

ing of jurors, in the interest of convenience and
cconomw would be authorized (but not required)

between and among \arious jurv sessions of court.

Excusing Prospective Jurors from
Jury Service; Procedure

No single facet of the present procedures for

jurv sck'ction ga\e the Commission as much diffi-

cultN' as the lengthv list of statutory exemptions

from service. The Commission examined each occu-

pational grouping on this list, and consistent with its

basic premise that jiu^v service is a solemn obliga-

tion of all f(ualified citizens, concluded that no sin-

gle occuijation merited a blanket exemption. The
Commission recognized that members of a few occu-

pations, closelv allied to the public health or safety,

might merit relief from jurv service on occasion on an
individual Jjasis. To exempt in advance all members
of auN' occupation, however, would be unfair to other

occupations, to litigants, to the general public, and
to individual members of the exempted occupation

who might desire to assiune their legitimate portion

of one of the burdens of citizenship. The Commis-
sion aceordinglv recommends that the number of stat-

utory exemptions from jurv serxace be reduced to

zero, thus restoring the tradition of trial bv a jury of

one's peers to its fullest scope.

To take care of thosi' relativelv infrequent oc-

casions when relief from jurv service is warranted,

the Commission recommends a procedure bv which

individuals, of whatever occupation, may be excused

upon a showing of ( 1 ) compelling personal hard-

ship, or (2) that requiring their service would be

contrary to the public health or safety. To facilitate

the convenience of those who desire to apply for

an excuse from service under these standards, pro-

vision is made for a superior or district court judge

(depending on the j^iarticular district) to hear appli-

cants for excuses prior to the date of the session of

court for which the applicant has been summoned.

The summons, which must be issued at least 15 days

prior to such date, must inform the prospective jur-

or of the time, place, and procedure for applying

for an excuse. Persons excused for any particular ses-

sion of court may, in the judge's discretion, be re-

c|uired to serve at a subse((uent session of court.

The pre-trial excuse procedure described above

is in addition to the traditional power of a presiding

judge to excuse prospective jurors at the beginning

of a session of court.

Grand. Jurors

The Commission recommends no major changes

in current law with respect to the drawing of jur-
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ors for the grand jur\-. (i.S. 9-25, which authorizes in

many counties the selection of nine new grand jur-

ors each six months, and thus facilitates continuitx'

and experience, is recommended for extension to

all counties. On those occa,sions when new grand jur-

ors are to be chosen, nine numbers will be added

to the numbers ordinarily drawn from the jury box.

Tlie grand jury's authority to inspect jails, work-

houses, and coimty homes is specifically conti7iued.

Miscellaneous Changes

In modernizing the language and procedures of

Chapter 9, various other relatiyely minor changes

have been recommended. A few illustrations \\ ill suf-

fice to indicate the general nature and extent of

these: the term "talesmen," together with its "free-

holding" requirement, has been abolished, but the

concept continued in the term "supplemental jur-

ors"; challenges for cause for failure to pav taxes

have been eliminated; peremptors' challenges in

criminal cases have been transferred from Chapter 15

(Criminal Procedure), in the interest of organiza-

tional integrity of subject matter; and the three oaths

currently prescribed for petit jurors have been com-
bined into one. Sections dealing with various other

matters such as special venires, challenges for cause,

and alternate jurors were brought forward substan-

tiall\- unchanged in substance.

Plannmg and Zoniftg by Robert E. Stipe

Better Public Hearings

Sometimes I get the distinct iiupression—both

from attending meetings of planning commissions

and zoning boards of adjustment and from read-

ing newspaper accounts of such meetings—that

a lot of time is being wasted, and that the boards

themselves, property owners, and the public at

large are all being short-changed. It has always

been a mystery to me \\'hy otherwise \vell-organized

businessmen, plant managers, professional people,

and others who serve on such boards go complete-

ly to pot from an organizational standpoint when
they come together as an official body to transact

public business.

Let me hasten to add that I don't think this

colossal wasting of time is the result of malice,

laziness, ignorance, or any such thing. Much of it

results simply from a lack of organization in gen-

eral and from mere inattention to the distrcssingh"

bad i^hvsical conditions under which many such

boards and commissions—especially those in the

smaller towns—attempt to conduct their business.

Ha\'e vou e\er tried to conduct a public hear-

ing on a zoning amendment in a room in which

the acoustics were so bad that most of the audience

couldn't hear what was going on? Have you ever

attended a zoning hearing in a room so small that

a few well-organized opponents took up all of the

available space prior to the meeting and thus ef-

fectiveh' excluded the opposition? Have you ever

heard a fellow board member vote "yea " or "nav"

on a zoning proposition and been absolutely con-

\'inced at the time that he wasn't even sure of the

location of the property in\olved?

.\nd how often ha\e you seen the cit\' planner,

\\hether an outside consultant or a member of the

resident staff, tack up a sketch or map of prop-

erty in question that couldn't be seen or read from

f5\e feet away?
While I said earlier that these practices are not

insidious, invidious, or anything like it, they are

sufficienth' widespread that thev deser^•e some
thoughtful attention from planners and board

members alike. None of the problems presented

are impossible or even expensi\e to solve.

On the matter of hearing. I would hazard a

guess that at least 50 per cent of the heated argu-

ment encountered at public hearings stems from

the misimderstanding of assertions made at the

front table that were not heard correctly by people

more than ten feet distant. In this situation, there

is not much justification for the failure of e\en a

small city or town to provide a public address

system, with microphones appropriately jilaced

lioth in the audience and at the board table. Public

address (or "PA") systems have a number of ad-

\'antages. For one, they tend to solve the acousti-

cal problem in the overly large council room de-

signed many vears ago to double as both an audi-

torium and a meeting room. For another, the\- tend

to cut down on the unnecessary gabbling that takes

place both in the audience and at the board table.

.\nother major ad\"antage, often overlooked, is

the order and reason that microphones tend to build

into the oroceedrngs, whether a meeting of the

council the planning board, zoning board of ad-

justment, or some other group—especially when
the microphone is ostensibh" hooked up to a tape

recorder. I have seen any number of blou-hards
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intent on making long, obfuscatory, and repetitive

speeehes transformed instantly into creatures of

bre\itv and sweet reasonableness when confronted

with such a set-up. In fact, I have heard of one

public agency accused of not even connecting the

microphone, but using it only for such a strategic

purpose.

The tape recorder or "tape deck," which can

very easily and inexpensively be added to the

public address system, provides another benefit

as well, in that it makes available a complete

record of the proceedings from which either min-

utes or a complete transcription can be prepared

following the meeting. This approach has a special

advantage to zoning boards of adjustment, on \shich

falls perhaps the heaviest legal responsibility for

complete and accurate minutes of its proceedings.

Boards that follow this procedure need not build

up a large inventory of expensive tape. They mere-

ly reuse old tapes after the minutes have been

prepared and the time for taking an appeal from

the board's decision has expired.

As to the board member who sits through the

proceedings with only a dim understanding of

where the property under discussion is located

and the conditions in that area, the answer again

is a relatively simple one. It is to post on the walls

of the meeting room a number of pertinent maps
and other materials that the board as a whole

should have available for ready reference. A mini-

mum list of such maps %\'ould include a property

line or tax map of the city ( reduced to an appropri-

ate size for wall mounting), a current land-use

map, a copv of the zoning district map, and a color-

ed print of the city's comprehensive plan. The

land-use plan is perhaps the critical one, since in

spite of the very practical requirement that zoning

amendments be in accordance with such a plan,

most amendments to come before the planning

board and council are not checked for compliance

with it. There would be a no more useful strategem

than to have a copy of the plan sitting on the

wall staring the planning board, the council, and

the board of adjustment in the face at every turn.

This is equally true of the major thoroughfare plan

and other plans for public facilities. When mate-

rials of this nature are mounted for reference pur-

poses, they should probably be covered with clear

acetate or some other transparent material to mini-

mize the damage from the incidental (and inevi-

table) scribbling that takes place.

A special word should be said about the de-

sirablilitv of posting an aerial photograph of the

entire city for convenient reference. This will nor-

mally be a mosaic (i.e., a composite of many small

sectional or individual photographs) showing the

entire area of planning and zoning jurisdiction.

Ideally, planning board, l)oard of adjustment, and
council members should \isit individual properties

under consick'ration before taking action with re-

spect to them, but in practice this is rarely possible.

Thus, the availability of an aerial photograph to

provide a picture of the property and conditions in

the general neighborhood is a useful alternative

to on-site visits or inspections by the board mem-
bers themselves. Photographs used for aerial mosa-
ics may be acquired at relatively little cost from

the U. S. Department of Agriculture through the

local county agent and from many other sources.

Improving the visibility of maps and other mate-

rials presented by the planner is partly a matter

of more sensible draftsmanship. But it is also a

matter of using modern materials and techniques

to acUantage. For example, there are a few zoning

boards of adjustment in North Carolina that rou-

tinely make photographs of all individual proper-

ties subject to an appeal before the board. It is

only a short step forward from this to have the

secretary or building inspector provide black-and-

white slides suitable for viewing by the entire

board at the public hearing. In fact, the Land
Corporation now markets a film for inexpensive

Polaroid cameras that can produce a 2% x 2/4 inch

slide at a cost of about 350 with a minimum of fuss

and immediate, on-the-spot processing. Photo-

graphs and slides made by the board secretary or

enforcement official, in addition to orienting the

board member who has not viewed the property

personally, are often a useful foil to the sometimes

misleading picture presented by the applicant

himself.

I don't suggest that the above measures, in and

of themselves, will produce an alert, well-informed

board, ready to conduct its business in a more ex-

peditious manner. One board with which I am
familiar and probably many others nimiber among
their membership the citizen who, in spite of long

tenure on the board, in almost everv case to come
before it will ask questions like "What zone is this

propertv in? What's the setback requirement in

this district';^" that suggest that he is totally un-

famihar with the ordinance. In this situation the

city might usefully provide each member of the

board with a notebook and prepared partitions in

which to keep a current copy of the ordinance,

minutes of prior meetings, rules of procedure, and

other useful information. Such a gimmick would

not only tend to minimize embarrassing situations

like the one above and strengthen the public

"image" of the board, but would also bring to the

attention of individual board members each change

in the ordinance at the time it is enacted. Changes

in zoning district boundaries should immediately

be entered on the wall map referred to earlier.
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A NEW EXPERIMENTAL HOUSING
PROGRAM FOR NORTH CAROLINA:

A Part of the State's Total Development

by E. L. Rank III. /j

[Editor's Note: The author is Director of Admin-
istration of the State of North Carolina. This article

is based on his remarks at a conference on the Fed-

eral Housing Administrations Below Market Interest

Rate Program at the Sir Walter Hotel in Raleigh.l

These are unusual times we are li\'ing in, and

we often cannot meet the demand of these times in

the usual wav. With the con\-ening of this confer-

ence in collaboration with The North Carolina Fund
and L^rban America, our State Government for the

first time in its histon,' acknowledges its intention

to work toward the goal of good housing for all

North Carolinians. In taking on this task, our chief

interest, of course, is in a decent and healthful living

environment for our people.

At the same time, we are concerned with the

economic development of the State—in particular

here, with the local housing industrv, home builders,

building materials suppliers, mortgage lenders, ar-

chitects, and all the others whose work is to pro-

duce and market homes for the residents of this

State.

What is the background of this ne\\' State Gov-

ernment activitv, and what is it that we hope to do?

Several years ago, the Institute of Government

issued a report on housing in North Carolina which

concluded that our State faces a housing problem of

major proportions. Finding that four of e\ery ten

North Carolinians are poorly housed according to

20th Centurv standards, the report pointed up the

fact that our total housing resource is markedly poor-

er in qualitv. quantitv and \arietv than that of the

Nation as a whole and the South Atlantic Region of

which we are a part. The report further found

that, for whatever reasons. North Carohnians are

not making full use of the many and various Federal

housing aids, designed to stimulate the production

of housing for low and lower-middle income families

and for the needs of such special groups as the elder-

ly-

Federal Incentives to Improving Housing

Confronted w ith these facts, this Administration

made application to the Federal Go\'ernment for a

grant to assist State Government in getting the word
around about a\ailable Federal aids and incentive

programs and in proxiding statewide advice and as-

sistance to individuals and groups, public and pri-

vate, who are willing to undertake the construction

of new housing ( or the reno\ation of existing hous-

ing ) for families and indixdduals of limited means.

Recognizing the need for such action. The North

Carolina Fund joined with the State in putting up
the required local share to match the Federal grant

awarded to us.

As a con\-enient means of quickh- building the

needed awareness and understanding of existing

Federal incenti\'es and to make economical use of

the best talent to explain these programs, we have
decided on a series of statewide and regional con-

ferences devoted to special programs designed to

accomplish a particular housing goal.

This is the first conference of the series, and,

as vou know, we will be devoting our attention today

to the Federal Housing Administration's below mar-

ket interest rate program (in Fcderalese, the 221-d-.3

program ) . Since you will be hearing about this from

the experts for the rest of the day, I will only point

out that this program will not compete with the nor-

mal housing market. Future conferences will cover

special housing programs for the elderly, housing

aids for people who live in rural areas, and new
approaches to public housing. The public housing

conference will also explore the intricacies of the

new rent-supplement program.

The State's Activity in Housing

While this conference marks the ceremonial be-

ginning of vour State Government's ne\\' and experi-

mental housing program, we have actually been at

work on this for a number of months, as many of

\()u know. In Februar\' of last year we appointed

Mr. Luther C. Hodges (the nephew of our esteemed
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former Governor) as the State's housing specialist.

With other members of the staff of the Department
of Administration's State Planning Task Force. Mr.
Hodges has been tra\eling about the State talking

with public officials and other concerned people
about the housing problems in our localities. I know
that many of you here today have met with him
when he visited your communities. Mr. Hodges is

responsible for the arrangement of these conferences

and for the continuing advisory service the State

hopes to provide to those who decide to take up
the challenge of building and rehabilitating to meet
the housing needs of our citizens of limited means.

Following Mr. Hodges' appointment, the Gov-
ernor in April named a 39-man advisorv commit-
tee on low-income housing, with Ed Holmes of Pitts-

boro as its chairman. This committee consists of build-

ers, realtors, mortgage lenders, and others with a

record of interest and concern with housing, and is

well represented here todav.

The job that we have set ourselves has four ma-
jor segments:

(1) To educate all of the State as to what housing

aids are available;

(2) To communicate to the housing industry' the

need of this large, moderately profitable, im-

served market among low and lower-middle in-

come families and special-need groups;

(3) To communicate with and encourage ci\ic and
community leaders, and to stimulate action as

well as talk; and

(4) To advise and assist those who take up our
challenge.

You may be interested to learn that we are the

first State in the Nation to launch a program of this

type.

I shotild point out, however, that North Carolina
is not alone in its concern for housing. Fourteen other

States and Puerto Rico provide direct financial aid in

the form of loans or mortgage insurance for sale or

rental housing. In years to come. North Carolina mav
decidi' to undertake similar programs or to chart

some new course that may be appropriate at the
time. For the present, however, we see a more lim-

ited role—that of doing our best to insure that what
is presenth' a\ailable is used as fullv and effectivelv

as possible, and to use the traditional methods of

housing construction known to us all in some new
ways.

In tackling North Carolina's housing problem, the

State is being joined by The North Carolina Fund
and, to a limited extent, bv Urban .America, which
with the Fund, is joining in the sponsorship of to-

dav's meeting.

In the near future, we hope to engage the serv-

ices of an expert in the field of housing for the elder-

ly. I would also like to call to \'Our attention the fact

that our next meetings will focus on housing for the

elderly. We expect to join with the Governor's Co-
ordinating Council on Aging in conducting these ses-

sions in the near future.

Utility Management School Meets

The 1967 Utility Management School was held at

the Institute from Januarv- 23-26. Open to all super-

visory personnel of public utilit\- operations in North

Carolina, the school is offered from time to time

under the joint sponsorship of the North Carolina

section of the American Water Works Association, the

North Carolina Pollution Control Association, the

North Carolina Water Works Operators Association,

the Department of Environmental Sciences and Engi-

neering at the Universiy of North Carolina at Chapel

These utilities

officials are ob-

viousltj hearing

an important

Hill, and the Institute of Government.

The sessions covered the broad areas of manage-

ment, personnel, utilit)' law, government in North

Carolina, utility extension policies, and public rela-

tions. At the first dinner meeting, W. E. Knight of

the Department of Water Resources spoke on "Acci-

dental Spills," and at the second dinner meeting Dr.

Charles Weiss of the UNC Department of En\'iron-

mental Science and Engineering spoke on ""Current

Research at Chapel Hill."

point.
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County Officials at the Institute

The third week of January was county week at

the Institute. The 1967 School for County Commis-
sioners was held on January 16- IS with more than

100 officials in attendance for part or all of the ses-

sions. And on January 18-20 the annual school for

County Accountants was conducted, 58 officials repre-

senting 41 counties attending.

The School for County Commissioners is held

every two years and is designed primarily for new
commissioners. During the three-day period the com-
missioners reviewed the organization of county gov-

ernment, county powers to tax and spend money,
budgeting, personnel administration, planning, and
purchasing. There were special sessions on county

functions: schools, health, welfare, law enforcement,

fire protection, courts, antipoverty programs, and
economic development. A major feature of the School

was an address on the evening of the 17th by Fred D.

Hauser, President of the North Carolina Association

of County Commissioners and Chairman of the For-

syth County Board of Commissioners. Mr. Hauser
discussed the role of the county commissioners and
the opportunities and problems of public service.

The program for the Accountants' School focused

on accounting, administration, and law. Accounting

problems and procedures in the areas of \\'elfare, com-
munitv colleges, courts, and various federally aided

programs were considered. A panel consisting of H. R.

Gray, Pitt County Accountant; Carl Johnson, Guilford

County Manager, Harry Walker, Forsyth County
Accountant; and Donald Hayman, Assistant Director

of the Institute of Government, discussed the various

. . . Quick reference to a big book on county gov-

ernment.

These commissioners are listening to

a discussion of county finance.

14

Dorothy Kiester of the Institute staff, icho discussed

public icclfare programs before the commissioners, con-

tinues the discussion after class with an interested official.
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administrative roles of the aeeountant.

John Morrisey, General Counsel of the

North Carolina Association of County

Commissioners, led discussions of pro-

posed changes in local taxing authority

and constitutional and statutory pro-

visions relating to finance.

Abocc, the county conuni.'isiuncr.s give close attention to

their .speaker. On the u])per left, Ed Hin.ydale, icJio discussed the

recent clianges in the 'North Carolina courts si/.stcni, talks with a

commissioner. On the lower left. Institute staff member Jake

Wicker continues his di.'icussion of purchasinii, in an after-class

session.

At the bottom of the page, the county account-

ants hear a .'speaker. Ju.st below, ]ohn Morrisey,

General Counsel of the \'orth Carolina Association

of Countij Commissioners, leads a di.scus.sion with

county accountants on finance law.



THE NORTH CAROLINA SUPREME COURT

LffiRARY: A Brief History

by Kd\ni()iid M. Taylor

[Editor'.'i Note: The author is Marshal-hihrarian of

the Supreme Court of North Carolina. An attornci/. he

formerhj praetieecl law in Wilson and served as ad-

junct professor of business law at Atlantic Christian

CoUeac]

If government is to be "of laws and not of men,"i

its la\\-s must be recorded and preserved in an order-

1\- manner that will make them accessible to all who
are concerned with government.

It could have been such a realization in 1S12

that caused the General Assembly of North Carolina

then to adopt the law that resulted in the estab-

lishment of what today is the 63,000-volume North

Carolina Supreme Court Library.

The law was ratified on Christmas Dav of that

year, and the law library that it established became
and has remained especially important since it is

North Carolina's only official repository of the printed

legislative acts, codes, and court decisions of the fed-

eral go\ernment and the governments of each of the

individual states of the United States.

Although relati\ely few people other than law-

yers and State officials ever have heard of the Su-

preme Court Library, the results of its users' work
have great influence upon the lives of all citizens of

North Carolina.

Foremost among tlie users of the Librar\' are

the Chief Justice and the six Associate Justices of the

Supreme Court of North Carolina. Thev also are

the trustees of the Library,^ and their chambers and
courtroom, like the Library, are in the Justice Build-

ing facing Capitol Square in Raleigh.

Other official users include the Governor and

his staff, members of the General Assembly and their

staffs, the Attorney General and his staff, and repre-

sentatives of many other areas of State Government.

Although full utilization of the Library's facili-

ties is difficult for persons not trained in the use of

law books, the Library frequently is used by students,

1. Ad.ims. Mass. Const., Decl.\e..ition of Rights art. 30 11780).
30 (1780).

2. N.C. Gen. St.^t. § 7-31 (1953). They are Chief Justice R.
Hunt Parker and Associate Justices William H. Bobbitt, Carlisle
W. Higgins. Susie Sharp, I. Beverly Lake, J. Will Pless. Jr..

and Josepl-i Branch. Justice Sharp is "Library Chairman" by
appointment of the Chief Justice.

Tat/lor

newsmen, and la\inen who are interested in various

aspects of the law.

It is remarkable that the Librar}' has survived

through the 154 years of its histor\-, because it has

been moved many times, had its custody passed

around among a variety of officials, had no formally

trained librarian on its staff until 17 months ago. and
had no more than a minimum budget and staff at

an\" time.

The Founding

Both the present Supreme Court Library and the

present North Carolina State Library had their be-

ginning with the 1812 law that placed upon the Sec-

retar\' of State the dutv to collect books and docu-

ments received from the executive and the Congress

of tlie United States and the executives and legisla-

tures of the se\eral states, and to bind, catalogue, and

keep those documents "for the use of the members
of the General Assembly, heads of departments and

judges of the supreme courts onlv."-^

Responsibihty for the library collection from 1812

to 1871 shifted back and forth between the Secre-

3.2 Rev. Laws of N.C.. ch. 838 (Potter 1821).
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tar\' of State and a Lilirarian."' Diirinu at least the

latter \'ears of that iieriod the law books were

separated from the non-law materials, and the State

Librarian, then O. II. Peir\'. nrejiared a Catalogue

of the Noiih Cawlina Law Librarii, Sti))rcmc Court

Room that was iinblished in 1866. ^ Approximately

2,000 books are listed in that catalogne.

Febrnar\- 15, 1S71, marks the formal separation

of the law books from the non-law materials, the law-

collection beint;; called the "law librar\- of the siijireme

court" and the remainder of the collection being

called the "state library."^

The State's total ]ibrar\' collection had been

known h\ se\eral names. The 1812 la\y gave it no

name at all: by 1817 it was referred to as the "Li-

brars' of the State'V it sometimes was referred to as

the "Public Librar^'";^ and it also \vas called the

"State Librar\'."3

Perry's 1866 Cata]o>j.uc refers to the law collec-

tion as the "North Carolina Law Librarw" the 1871

law calls it the "law library' of the supreme court,"!"

and an 1872 law calls it the "supreme court librars--."'!

That 1872 law directed that libran,- funds be di-

\ided between the two libraries, appointed "the goy-

emor and judges of the supreme court" trustees of

the "supreme court library," and appointed "the gov-

ernor, superintendent of public instruction and the

secretary of state" trustees of the "public library."

The Supreme Court Library then was located in

the Capitol, where the Court had been assigned

quarters upon that building's completion in 1840.^2

Also housed in that building were the State govern-

ment's executive branch, which now has exclusive oc-

cupancy of the Capitol, and the legislative branch,

which remained in the Capitol until the completion

of the State Legislative Building in 1963.

The Building

On March 5, 1888. the Supreme Court got its

own building.13 jf ^y^s the present Labor Building

on the northeast corner of Edenton Street and Salis-

bur^' Street in Raleigh. Known as the "Supreme

Court Building,"" that structure housed the Supreme

Court, the Supreme Court Library, and the non-law

collection that by then was called the State Libran'. ^^

The Supreme Court Library' had a substantial

collection to mo^•e to that new building. Tlie volume

count was approximately 4,000 in 18831^ and "near-

4 See Br.adlev, Catalogue of the Supreme Court Library 3

(1914): 2 Rev. Laws of N.C., ch. 838 (Potter 1821); Res.. N,C.
Laws 1817. p. 75: Res.. N.C. Laws 1831-32 p. 141; N.C. Laws 1840-

41. ch. 46: N.C. Pub. Laws 1870-71, cli, 70.

5. The Catalogue was printed in Raleigh by "Nichols. Gorman
& Neatherv. Book and Job Printers."

6. See N.C. Pub. Laws 1870-71. ch. 70.

7- Res.. N.C. Laws 1817. p. 75.

8. Res., N.C. Laws 1825, p. 90; N.C. Laws 1840-41. ch. 46.

9. Res.. N.C. Laws 1840-41. p. 110; N.C. Laws 1844-45. ch. 62.

10. N.C. Pub. Laws 1870-71, ch. 70. § 3.

11. N.C. Pub. Laws 1871-72, ch. 169. § 1.

12. Pato-n. Description oj the Capitol, N.C. Manual 19. 19

(1965).
13. Bradley, supra note 4, at 5.

14 Jones. For History's Sake 115. (1966).

15. Jbid.
16. Bradley, supra note 4, at 4.

.

Iv" 10.000 in 1892.1" ^^ jcjon the count exceeded
13.000,18 and hv 1914 the Supreme Court Libran.'

had more than 20,000 volumes, i"

In 1911 the Libr:ir\- mox'cd again, this time to

the iiresent State Librarx' Building, then called the

Administration Building. That structure is on the

south side of Morgan Street, bi'tween Salisburv' Street

and Favetteville Street, facing the Cajiitol, and its

dedication ceremonies were held February 1, 1914.^

FinalK', in ]\\]v. 1940, -i the Supreme Court

moxed into its present home, the six-storv Justice

RuildiuK on tlie south side of Morgan Street, be-

tween Fayetteville Street and \'\'ilniington Street,

facing the Cajiitol. The Supreme Court Libran,- then

consisted of approximately 39,000 volumes,^ and
most of them were shelved on the justice Building's

fifth floor, where the Library offices were and are

located.

In its {ustiee Building home the Libran' has

grown b\- an average of almost 1,000 volumes per

year,23 ;^,^c] t]^(, c-ount as of Januan- 1, 1967, was
63.346,

The Library oceuiiies approximately two miles of

shelving spread oxer the entire fifth floor and locat-

ed also in more than 20 rooms on the other five

floors of the Justice Building. These rooms include

the justices' chambers, offices of the Courts officers,

the courtroom and conference room of the Supreme
Court, and the ground floor area that w-as assigned

to the Library in 1966.

The Collection

The collection is especially \aluable not only

because of the near completeness of its holdings of

original state and federal session laws, codes, and

reported cases, but also because of the unique nature

of many of its books.

The oldest is a book w-ritten in Law- French and

"Imprinted at London in Fleteftrete. within Temple
Barre at the figne of the hande and ftarre bv Rich-

arde Tottvl the xxii of October .Anno, Domini 1576."

almost four centuries ago. Its title page is missing.

Another \'olume, this one written in Law- Latin,

was printed in 1614, six years before the Pilgrims

landed at Phmouth Rock, It is A Bookc of Entries

containing a preface bv Sir Edward Coke, who had

just become the first Lord Chief Justice of England

and who as Attorney General in 1603 had prose-

cuted Sir \A'alter Raleigh. ^^

A \-olume popular with school children is one

printed in 1586, a year before \'irginia Dare was

17. Bradley, Catalogue of the Supreme Court Libr.ary III

118921.
18. Bradley. Catalogue of thf Supreme Court Libr.ary- 5 (1900).

19 Bradley. C.at.ilogue of the Supreme Court Library 5 (1914).

20. Ibid.
21 See Explanations (Code of 1943). ch 7. § 1427(a).
22 See [Feb. 1940-Feb. 19411 N.C. Sup. Cr. Librarian Rep. 1.

23- See [1964] N.C. Sup. Ct. Marshal-Libr.arian Ann, Rep, 6,

24- See 6 Encyclopedia Britannica 34 (1965).
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The Supreme Court Lihranj oecupics tlic entire toj)

floor and has books on eaeh of the other fiie floors of

the Justiee Building in Ralcis.h. The huildinr; uas

eomplcted in 1940 and houses the Supreme Court and

its staff and Lihran/. the Attorneij General and a

portion of his staff. State Bureau of Investii^ation

headquarters, the Administratiic Offiee of the Courts,

and ofpees of the Xorth Carolina State Bar. (Traiel
and Information Division Photo. Department of Con-
servation and Development.)

bom to a fainih- of Raleigh's colonv on Roanoke Is-

land. \^ritten in Law French, it is La Graunde

Abridgement. CoUeete & efcrie. per le Judge

trefreuerend Sir Robert Brooke Chiualer. nadgairs

chicfe Justice del eommon Banke.

Although the first three books printed in North

Carolina were the Journals of the house of Burgesses

for 1749. 1750, and 1751, no copies of these books

are kno\\n to be in Xorth Carolina today, and the

first book to be printed in North Carolina and still to

be found in the state is A CoUeetion of All the Publie

Acts of Asscmbh/. of The Province of North Caro-

lina: Now in Force and U.se. It was printed in New
Bern h\ James Davis, who also printed the early

Journals.-^

The Supreme Court Library- does not have a

cop\- of the first edition of the Collection that was

published in 1751. but it has b.vo copies bearing the

date 1752 and containing the laws included in the

1751 edition plus laws passed "At a General ASSEM-
BLY, held at Bath-Town, the Thirtv Firft Day of

March, in the Year of our Lord One Thoufand Seven

Hundred and Fiftv Two."

25. Powell. Introduction. Journ.^l of the House of Burgesses
11749) vii, x-xi il949). This Coliection is known as "Swann's
Revisal." and Powell states: Qnly one copy—in the Public Rec-
ord Office. London—is known of each of the Journals which
preceded the Revisal." Id. at xi.

.\ot onh' does the Supreme Court Library have
hundreds of books more than a centur\- old. but also

new books arri\e dailv. The Library receives the

latest cases and laws from the state and national

capitals and from prixate publishers as soon as they

are printed.

In addition, the Librar\- maintains a collection of

the codes of ordinances of almost 50 North Carolina

municipalities, complete sets of more than 100 legal

periodicals such as The North Carolina Law Review
and the International Socictij of Barristers Quarterly,

and several thousand treatises, textbooks, encyclope-

dias, dictionaries, and digests pertaining to the law

generalh' or to special phases of it such as torts,

trusts, criminal law, agency, constitutional law, med-

ical jurisprudence, and negligence.

The Librarians

Since 1S71 when the "law library" and the

"state library-" fonnalK- were separated, the Supreme

Court Library- has been in the charge of an officer

of the Supreme Court.

The 1871 la\\- made it "the duty of the clerk of

the supreme court to take charge of the law library

of the supreme court, under such rules and regula-
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tions as the justices of said court mav prescribe."^^

Thus, Wilham Henrv Baglev, who then was Clerk

of the Supreme Court, became responsible for the li-

brary. He was a former newspaper editor. State Sena-

tor, and Confederate officer who served as Supreme
Court Clerk from 1S69 to 1886.27

Bagley, at the Court's direction, employed a

deputy to act as Librarian,^^ and he was relieved of

his librarv responsibilities completelv in 1883 when
Robert Henrv Bradlev, who had lieen Supreme
Court Marshal since 1879, became Librarian.^s Brad-

ley's election to the Librarian's position was by au-

thority of an 1883 law that made the Justices alone

the trustees of the Librarv and had the effect of

removing the Governor as a trustee.^^ Bradley was
the first person to hold the formal title of Supreme
Court Librarian as well as the first to be both Mar-

shal and Librarian.^'

Bradlev twice moved the Supreme Court Li-

brary, first from the Capitol to the present Labor

Building, and from there to the present State Library

Building. While in his charge the Library grew from

what he called "a mere skeleton of a library, with

about four thousand volumes,"-'^ to a collection that

by 1914 contained "more than twenty thousand vol-

umes. "^^ In 1885, early in Bradley's period of service,

the Court adopted the rule that still exists relative

to the borrowing of books from the Supreme Court

Library.^''

Bradley's service terminated with his death in

1918. His successor as Marshal and Librarian was

Marshall DeLancey Haywood, whose early career

had included service as Assistant State Librarian and

Assistant Supreme Court Librarian.''^

Haywood is remembered particularly for his his-

torical writings, which include Governor William Try-

on, and His Administration in the Province of North

CaroUna 1765-1771 (1903), Lives of the Bishops of

North Carolina (1910), and Ballads of Couras.eous

Carolinians (1914). He served as Marshal and Li-

brarian until his retirement in 1930.

26. N.C. Pub. Laws 1870-71. ch. 70, § 3.

27. See Haywood. The Officers of the Court, 1S19-1919. 176 N.C.
800, 806-809 11919).

28. Bradley, supra note 19, at 4.

29. See Haywood, supra note 27, at 819-820.

30. N.C. Laws 1883. ch. 100. See also N.C. Pub. Laws 1871-72,

ch. 169, § 1.

31. Haywood, supra note 27, at 819.

32. Bradley, supra note 19, at 4.

33. Id. at 5.

34. Id. at 4. The rule now is Supreme Court Rule 41(2). as

follows: "No book belonging to the Supreme Court Library shall

be taken therefrom, except in the Supreme Court chamber, un-
less by the Justices of the Court, the Governor, the Attorney
General, or the head of some department of the executive
branch of the State Government, without the special permission
of the Marshal of the Court, and then only upon the application
in wTiting of a judge of a Superior Court holding court or

hearing some matter in the city of Raleigh, the President of

the Senate, the Speaker of the House of Representatives, or the
chairman of the several committees of the General Assembly;
and in such cases the Marshal shall enter in a book kept for

the purpose the name of the officer requiring the same, the
name and number of the volume taken, when taken, and when
returned." N.C. Sup. Ct. R. 41(2).

35. See 17 Who's Who in America 1084 (1932),

A fonuer newspaperman, John Alexander Living-

stone, became Librarian in 19.30.36 He had been an
editor of newspapers in Castonia and Wilmington
and had worked as state news editor, legislative re-

porter, editorial writer, and Washington correspond-

ent for The News and Observer prior to beginning
liis service with the Court.^''

Li\ingstone was associate editor of the Com-
mercial Laic Jotirnal during part of his tenure as Su-

preme Court Librarian. His service as Librarian ended
with his death in 1937.38

Unlike his predecessors and successors, Living-

stone was Librarian only; he did not hold the office

of Marshal. Edward Murray, who had been Assistant

Librarian under Haywood, was elected Marshal when
Livingstone was elected Librarian.^^ Murray contin-

ued to perform the Marshal's duties, but did not use

the title, even after he became Clerk of the Supreme
Court.40

The 31-year-old scholar-lawyer who succeeded

Livingstone was Dillard Scott Gardner, who had prac-

ticed law for three years and served four years as

Assistant Director of the Institute of Government im-

mediately before his election as Marshal and Librari-

an of the Supreme Court. *^

Gardner, who served in the dual positions until

his death on Anril 15, 1964, had the unenviable task

of ino\ang the Library from the present State Library

Building to the Justice Building in 1940, and the ar-

rangement of shelving and books still is substantially

as he planned it.

During his tenure the collection grew from ap-

proximately 35,530 volumes''^ to more than 60,000

volumes,''^ and he became recognized as a writer

and authority in several areas of law including evi-

dence, jurisprudence, and the North Carolina Con-

stitution.

Gardner's eminence as a law librarian is indicat-

ed by his service in 1956-57 as President of the

American Association of Law Libraries.^"*

36. [Fall 1930] N.C. Sup. Ct. Minute Docket 56. Livingstone's
election was effective November 15, 1930. Ibid.

37. See 17 Who's Who in America 1432 (1932).

38. See 1 Who Was Who in America 737 (1943); 212 N.C. iii

( 1937 )

.

39. (Fall 1930] N.C. Sup. Ct. Minute Docket 56. Murray's elec-
tion as Marshal was effective November 15, 1930, "with additional
duties as Assistant Librarian to be assigned by the Court . . .

."

Ibid.

40. This information was given to the writer by three present
Supreme Court emplo.vees who also were employed by the Court
during the time that Livingstone was Librarian. The North
Carolina Reports do not list a Marshal for those vears. See 203
N.C lii (19331 : 204 N,C. iii (19331; 205 N.C. iii (1934); 206 N.C
iii (1934); 207 N.C. iii (1935); 208 N.C iii (1936); 209 N.C. iii

11936); 210 N.C. iii (1937); 211 N.C iii (1937); 212 N.C iii (1938).
Murray was designated Acting Clerk effective July 13, 1932.

[Spring 1933-Fall 19341 N.C. Sup. Ct. Minute Docket 5. He was
appointed Clerk effective June 28, 1933. Id. at 120.

41. See 32 Who's Who in America 1105 (1962).
42 See [Feb. 1937-Feb. 19381 N.C Sup. Ct. Librarian Rep. 3.

43. [Feb. 1963-Feb. 1964) N.C Sup. Ct. Librarian Rep. 3.

4J. See generally Brandis, Memorial to Dillard Scott Gardner,
11 N C. Bar 43 (1964); and Oliver, In Memory of Dillard S.
Gardner, 57 L. Lib. J. 242 (1964)
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Recent Developments

On June 3, 1964, the writer of this article was
elected Marshal-Librarian effective Julv 1 of that

vear.^s Several subsequent developments in the Su-

preme Court Libran,''s historv have been as follows:

1. Increased Appro/jrMf/on—Although the Li-

brary's appropriation for books and binding for the

1964-1965 fiscal year was only $9,000, a $14,165 allot-

ment from the Contingency and Emergency Fund
in November, 1964, made a total of $23,165 available

for books and binding in that fiscal year.''^ The
appropriation for 1965-1966 was increased to $15,458

and for 1966-1967 was set at $15,073.« Thus, the

Library has been able to make far greater progress

than before had been possible, the average annual

appropriation for the preceding 14 vears, 1950-1964,

having been only $6,342.48

2. Code Collection—By virtue of the 1964 allot-

ment from the State's Contingency and Emergency
Fund the best available annotated code of each

state of the United States has been acquired, some
of the new codes replacing small unannotated ones.

Also, municipal codes have been given to the Li-

brary by almost 50 North Carolina municipalities.

3. Textbooks—The Library's treatise and textbook

section has been up-dated by the purchase of later edi-

tions and the latest supplements of books already in

thf collection and by the addition of new volumes in

important areas of the law.

4. Tax Service—The Library's first complete loose-

leaf tax service was acquired in 1965.

5. Rare Book Root?!—Work is being completed on
a room for the storage of rare books. Special equip-

ment will keep the room's temperature and humidity

at a constant level at all times.

6. Ground Floor Addition-On December 12, 1966,

the first books were moved into the Library's new
ground floor addition, in which extensive remodeling

and the installation of new .shelving in quarters for-

merly occupied bv the Board of Paroles have provided

space for the storage of approximately 10,000 books.

7. Professional Librarian—On October 1, 1965, Miss

Alice Cameron Reaves began work as Assistant Li-

brarian. She received her M.S. in Libran.' Science

from the University of North Carolina at Chapel Hill

and has the distinction of being the first formally

trained librarian to be a member of the Supreme Court
Library staff. Her first major project is the setting up
of a satisfactory records system for the Library.

8. Staff Addition—A Contingency and Emergency
Fund allotment in September, 1964, and a legislative

appropriation in 1965 made possible the employment
of a Secretar\' to the Marshal-Librarian. Miss Diane
June fackson held that position from September 11,

1964, to February 10, 1967, and has the distinction of

the first addition to the Library staff in perhaps half

a century. 49 She was succeeded by Mrs. Gayle H.

Pshyk,

9. Copijinii Service—A copying service was put

into operation in September, 1965, as a result of an
appropriation for that purpose by the 1965 General

Assembly. This service enables persons throughout

the state to obtain copies of Library material easily

and quickly. During the first full vear of the service's

operation 2,127 copies were made pursuant to 203

requests from persons in 32 different cities. Most
copies are mailed or delivered within one hour after

the request for them is received. Because the Library

has no reference or research service, however, it can

fill copy rquests only when they include full, exact,

and complete citations of the material of which copies

are desired. The copy charge is twenty cents per page,

but members of the General Assembly may obtain

coiiies without charge when such material is for their

official use as legislators.

In addition to the Marshal-Librarian, the Assistant

Librarian, the Secretary, and the Janitor-Messenger,

William Lee Person, the Library sometimes is staffed

by the seven Research Assistants to the Justices of the

Supreme Court.5" The Research Assistants, who are

recent law school graduates serving one-year clerk-

ships with the Court, rotate with the regular Library

employees in keeping the Library open on Saturday

mornings from 9:00 a.m. until 12:00 noon. Library

hours on Monday through Friday are from 9:00 a.m.

imtil 5:00 p.m. Night use is by special permit as pro-

vided by law. 5' n

45. [Spring 1964-Fall 1965] N.C. Sup, Ct. Minute Docket 2-3.

46. [1964] N.C. Sup. Ct. Marshal-Librarian Ann. Rep. 23.

47. [1965] N.C. Sup. Ct. Marshal-Librarian Ann. Rep. 16-18.
48. See [1964] N.C. Sup. Ct. Marshal-Librarian Ann. Rep. 23.

49 The Library Cafaiogue issued in 1914 states that it was
'Prepared and Arranged by R. H. Bradley, Librarian. Assisted
by Hubert L. Shaw." Bradley, .supra note 19. at 1. That indicates
that the Library staff in 1914. as on July 1, 1964, when this
writer took office, consisted of a Librarian and Assistant Li-
brarian.

50. The Research Assistants for 1966-1967 are as follows:
Walter W. Baker. Jr.. Frederick Eugene Hafer. Joseph W. Moss,
Thomas J. Bolch, Steve Glass, T. Alfred Gardner, and Edward
T. Cook.

51. See N.C. Gen. Stat. § 7-32 (1953).
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FOREST RANGERS
January 23-27 were

the dates of the most
recent Forest Rangers'

School that icas held at

the Institute. The course

is under the direction of

Assistant Director L.

Poindexter Watts, whose
STpecial fields include
wildlife law.

County Attorneys Meet

Twentv-six of North Carolina's county attor-

neys attended a two-day conference at the Insti-

tute of Government on February 24-25. The pro-

gram featured a legislative report by John T.

Morrisey, Sr., General Counsel of the North Caro-

hna Countv Commissioners and Secretary-Treas-

urer of the North Carolina Association of County
Attorneys. In addition, several Institute staff mem-
bers spoke: C. E. Hinsdale on "The District Court

Svsteni—a Progress Report"; Joseph S. Ferrell on
"Impact of the 1966 Amendments to the Fair L,abor

Standards Act on School and Hospital Employees";

Henry W. Lewis on "Some Property Tax Exemption

Problems '; and Da\id G. Warren on "Legislation

Affecting Ambulance Service." A panel consisting

of Heman Clark, Cumberland Countv Attorney;

Robert D. Holleman, Durham Countv Attorney;

and K. R. Hovle, Lee Countv Attorney, with

Joseph S. Ferrell of the Institute as moderator, dis-

cussed "Financing an Industrial Development Pro-

gram: Limitations on County Expenditures."

A business meeting of the North Carolina

Association of County Attorneys concluded the

session.
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Legislative Study Commission Reports:

I. REPORT OF THE COMMISSION TO STUDY
AND RECOMMEND LEGISLATION ON
CERTAIN CRIMINAL LAWS RELATING TO
PUBLIC MORALITY

[Editor's Note: The Commission
to Study and Recommend Legisla-

tion on Certain Criminal Laics Re-

lating to Public Morality was
created by Joint Resolution 75 of
the 1965 General Assembly. Its

membership included Dr. James
Taylor Vernon of Morganton and
Dr. Hans Loicenbach of Durham,
both physicians; Mr. Cliarlcs B.

Young of Raleigh, Mr. Jack Moody
of Silcr City, Mr. Doran J. Bern/

of Fayctteville, Mr. James T. Hed-
rick of Durham, and Senator J.

Ruffin Bailey of Raleigh, all attor-

neys; Mr. V. L. Bounds, Director

of Prisons, and Dr. Eugene A. Har-
grove, Commissioner of Mental
Health, both ex officio. Mr. Bounds
teas chairman.

The duties of the Commission,
as prescribed by the resolution,

were "to study the laws and pro-

cedures in other states relating to

the matters currenth/ covered bij

G.S. 14-177 and G.S. 14-202.1

[crimes against nature; taking in-

decent liberties ivith chiJdrcnl" and
to

a. Consider and recommend to the
1967 General Assembly the
adoption of adequate laws deal-

ing with said offenses and of-

fenders;

h. Consider and recommend pre-

con\iction and post-conviction

psychiatric examination of those

charged or con\icted of violating

any said laws;

c. Consider and recommend legis-

lation looking to the early de-

tection of potential dangerous
offenders and their necessary de-

tention, care, and treatment;

d. Consider and recommend legis-

lation concerning the detention,

treatment, and rehabilitation of

those committed to any prison

or institution on account of said

offense.

The Commis.sion's report to the

Governor follows.

Laws Dealing with Offenses and
Offenders

Section 14-177 of the General

Statutes of North Carolina pro-

\icles: "If any person shall commit
the crime against nature, with man-
kind or beast, he shall be guilty of

a felony, and he shall be fined or

imprisoned in the discretion of the

court." This law has antecedents

in old English statutes. Modifica-

tions made from time to time in

North Carolina have not complete-

h clarified the scope of this sec-

tion, but se.xual acts with animals,

acts between humans per anum,

and acts between man and man
per OS are clearly covered. Dictum
in one North Carolina case suggests

that this statute encompasses all

acts of "a bestial character" related

to sodomy and buggery "whereby

degraded and perverted se.xual de-

sires are sought to be gratified."

The punishment for its violation

was reduced in 1965 from impris-

onment for not less than five or

more than sixty years to fine or im-

prisonment in the discretion of the

court (which results in a maximum
imprisonment of ten years).

Section 14-202.1 of our General

Statutes, which was enacted in

1955, pro\ides: "Any person over

16 years of age who, with intent

to commit an unnatural sexual act,

shall take, or attempt to take, any

immoral, improper, or indecent

liberties with any child of either

sex, under the age of 16 years, or

who shall, with such intent, commit,

or attempt to commit, any lewd or

T/j/s iiioutb Popular Government coufiimes its publication of legis-

lative study commission reports. The February issue carried reports of
the Study of the Revenue Structure of the State of North Carolina, the

Election Laivs Revision Commission, the Board of Water Resources on
the Progress of the Water Law Study, and the Commission on Aviation.

The December issue contained the Report of tlje Commission to Study
the Board of Trustees of the University of North Carolina.
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lascivious act upon or with the

body, or any part or member there-

of, of such child, shall, for the first

offense, be guilty of a misdemeanor

and for a second or subsequent of-

fense shall be guilty of a felony, and

shall be fined or imprisoned in the

discretion of the court." This statute

has been construed as complemen-

tary and supplementary to G.S. 14-

177, condemning those acts of an

unnatural sexual nature against

children under 16 years of age by

persons older than 16, which acts

cannot be reached and punished

under the provisions of G.S. 14-177.

A survey of the laws in other

jurisdictions revealed that only two

states, Illinois and New York, had

enacted laws relating to unnatural

sexual acts and child molesting

that were substantially different

from the analogous statutes of

North Carohna. ( Punishments

ranged quite widely, however,

even in the states with substantive

provisions similar to North Caro-

lina's.) In addition, the American

Law Institute's Model Penal Code
and its Tentarive Draft of the

Model Penal Code served as ex-

amples of legislative variations from

the more common pattern found

throughout the United States.

These four examples of legisla-

tion raised two major possibilities:

( 1 ) that the criminal sanction

against deviate behaviour between

consenting adults be removed; and,

(2) regardless of the presence or

absence of a prohibition against

such behaviour betsveen consenting

adults, that the offenses included

within the present crime-against-

nature statute be graded into de-

grees, each carrying different pen-

alties.

Neither the Illinois criminal code

nor the final version of the Model
Penal Code included deviate be-

haviour between consenting adults

among criminal acts. The New York

legislation and the tentative draft

of the Model Penal Code both

treated such behaviour as low-

grade crimes. All four of these leg-

islative examples, however, to some
extent graded into various offenses

some differing types of behaviour

that are now included within other

states' crime-against-nature laws.

After consideration of both of

these major possibilities, the Com-
mission concluded that both of

them should be rejected and recom-

mends that the existing laws now
I)e retained. The Commission also

recommends, however, that con-

tinued study be directed toward
the problems reflected by these pos-

sibilities and the part the criminal

law should play in resolving the

difficulties. The reasons, briefly

stated, for these recommendations
follow below vmder the pertinent

headings.

Removal of criminal sanction

against deviate behaviour between
consenting adults. The Commission
took note of the argument that even

though it may be a legitimate con-

cern of the state to control such

deviate behaviour, other factors

militate against a state's use of the

criminal law as a means of trying

to effect this control. In short, this

argument says that such a criminal

law does no good in reducing the

amount of such behaviour that oc-

curs, and on the other hand, the

law causes damage that could oth-

erwise be avoided. No good comes
of the law, the argument goes, be-

cause the kinds of people who do

such acts are not deterrable by the

fear of punishment and, even if

they were, the threat of apprehen-

sion is so slight that no such fear

is created. The harm done bv such

a law is said to include these ef-

fects: the threat of revelation to

the police is a tool in the hands

of blackmailers wishing to victim-

ize such deviates; efforts by the

police to enforce such laws are

difficult and divert their efforts

from preventing other crimes that

are more directlv harmful; and the

criminalitv of such behaviour makes
it more appealing to some of its

practitioners. The Commission be-

lieves that these considerations do

not comi^el a change in the statutes

under study.

In the first place, the facts upon
which such considerations are

based do not appear to have been

clearly established. It is not clear

that the law fails to discourage de-

\iate behaviour; even if there is

no deterrent effect on present prac-

titioners, it seems possible that the

moral disapproval of society evi-

denced by such a statute might dis-

courage the spread of de\'iate prac-

tices. The Commission is unwilling

to assume that negative impacts

of the law occur in North Carolina

in the absence of dependable evi-

dence.

Secondly, the Commission ac-

knowledged a further consideration

for maintaining the present law:

the possibility that removal of an

existing criminal sanction may
create the appearance that the

State now positivelv condones that

behaviour which was previously

prohibited.

Grading of Various Acts Now
Included Within "Crime Against

Nature" and "Child Molesting."

The movement to\\ards more re-

fined grading of various kinds of

deviate behaviour is evidenced by
all of the recent legislative efforts

mentioned earlier. (New York's

new law, for example, includes

sodomv in the first, second, and
third degrees. ) North Carolina's

law certainlv lacks anv advantages

that such grading might have; a

lirief inquiry into the offenses for

which prisoners had been com-
mitted to the North Carolina prison

svstem revealed that among those

who had been imprisoned for

crime against nature were those

who had committed deviate acts

with consenting adults, with ani-

mals, with unwilling adults, and
w ith unsuspecting children.

The Commission is not yet con-

vinced that at this time anv of the

legislative models studied would
promote individualized justice bet-

ter than the existing law as modi-

fied bv the 196.5 General Assemblv.

The judge now has a wide discre-

tion to impose punishment ranging

from a fine to imprisonment for ten

vears. and has the advantages of

probation and of the rehabilitative

work release programs, as well as

conventional imprisonment, open
to him as dispositional measures.
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Continued Stiuhi. A pcistiasiN r

factor in the Commission s recom-

mendations that no altt'rnati\ e now
be made in Xortli Carohna's erime-

against-natnre and taking-indeceiit-

liberties-with-children laus is tlie

lack oi knowledge that would
justif\- am- change. The Cx)mmis-

sion heliexes that enactment of

legislation recommended in this

report will result in an accumula-

tion of reliabk' information throw-

ing light into areas where the

darkness of doubt about the de-

pendability of reported research,

or the blackness of a \oid, has im-

peded pursuit of the purposes for

which this Commission \\as creat-

ed; therefore, the Commission also

recommends adoption of a joint

resolution bv the 1967 General As-

sembly proyiding for the appoint-

mc^nt of a Commission to continue

and extend the \\"ork of this Com-
mis.sion.

Psychialric Examination of

Offenders

This Commission, influenced by
the needs for treatment \yell known
to the general public, psychiatrists,

and prison officials and by legisla-

tive and judicial needs for further

information about persons charged
with or con\icted of \iolating the

laws under study, considered the

possibility of providing psychiatric

and medical examinations that

could be used in three wa\'S: by
the judge follow-ing conviction to

help determine an appropriate sen-

tence; by the correctional agencies

receiving the defendant for treat-

ment and rehabilitation; and by
researchers investigating sexually

de\aant behaviour of humans in

order to accumulate information

which would either support the

continuance of, or suggest changes

or modifications in. our present

laws dealing with such behaviour.

The Commission believes that

legislation providing for pre-con-

\'iction psvxhiatric and medical ex-

aminations is needed. Present sta-

tutor)' provisions for post-convic-

tion examinations would seem to

be adeciuate if fullv implemented.

The [jroposecl legislation would
ri'cjuire thorough ps\chiatric i\-

iuninations of all persons judicialh

charged w ith the crime against na-

tui'e or child molesting it the ck--

feridaiit consents to such an ex-

amination. If the defendant were
con\icted. the results of this ex-

amination could be used b\- the

judtie in ck'termining the disposi-

tion and b\" corrt'ctional agencies

receiving the oflentk'r for treatment

and rehabilitation. Whether the

defendant were to be convicted or

acquitted, how ever, a report of the

examination would be filed with

the State Dejiartment of Mental
Health to be axailable for research.

OuK if the report were to bi' used

b\ the judge or a correctional acjen-

cv following conviction could the

name of the defendant be linked

w ith his report.

Since psychiatric knowledge is

rapidly increasing, the Commission
also recommends that this legisla-

tion on pre-conviction examina-

tion of charged offenders be re-

view'ed periodically. The Commis-
sion recommends the adoption of

a resolution by the 1967 General

Assembly calling for review bv a

commission of psychiatrists ap-

pointed bv the Governor with the

advice of the Medical Society ot

the State of North Carolina and
of the Executive Committee of the

Xorth Carolina Xeurop.sychiatric

Association.

Early Detection of Potential
Offenders

This Commission found no basis

for recommending legislation look-

ing to the early detection of poten-

tial dangerous offenders and their

detention, care, and treatment. A
review of reports regarding efforts

made to establish methods for early

detection and treatment of poten-

tial offenders left the Commission
with the impression that research

results have not yet pointed the

way for legislative action in this

area.

Detention, Treatment, and
Rehabilitation

iiie Commission rt'cognizes that

oHenders against the criminal lav\s

umkr study present particularly

diffieult problems regarding deten-

tion, treatment, and rehabilitation.

The treatment needs of this group

ma\ be aggravated bv the labeling

eflects of conviction and bv the

consi'ijuences of incarceration in a

one-sex society where privacy is

practical K eliminated.

Reports of detention, treatment,

and rehabilitation practices of oth-

er state's w I're studied in relation

to resources available or likely to

bi'come available to the correction-

al and mental health agencies in

Xorth Carolina. This Commission
recommends support for the ap-

proach being made in Xorth Caro-

lina toward the development of

improved medical, mental health,

and other rehabilitative programs

within the State j^irison system by
cooperative eflorts of the Prison

Department, the Department of

Mental Health, and other iiublic

and ]:)rivatt' agencies, coupled with

till- plans of the Prison Department
for improving its physical facilities

and staffing patterns. This approach

recognizes that the criminal offense

tor which an inmate in incarcer-

ated is but one of a complex of

factors that should be considered

in determining appropriate deten-

tion, treatment, and rehabilitative

measures for an indiv idual offender.

The feature which distinguishes

Xorth Carolina's program is its

recognition that offenders against

the same laws may not necessarily

have the same underlying psvcho-

pathology. Accordingly, psychiatric

services provided offenders bv this

program are based upon the indi-

viduals psychiatric treatment needs

rather than on the particular crime

of which he was convicted. Fur-

thermore, these psychiatric services

are provided to prison inmates

within the structure of the prison

system. Behind this approach lies

the belief that psychiatric attention

to the problems of prison inmates
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is an integral part of a compre-

hensive correctional program.

Since both correctional and psy-

chiatric techniques are needed in

this approach, the Commission be-

lieves strengthening cooperative ef-

forts by correctional and mental

health agencies should be encour-

aged. To this end the Commission
recommends that the General Sta-

tutes specifying the powers and

duties of the State Department of

Mental Health, and pro\iding for

divisions of that Department, be

amended to as to facilitate further

development of programs con-

ducted by the State Department of

Mental Health in cooperation with

the State's correctional and penal

institutions and agencies, and so as

to provide for a Division of Correc-

tional Mental Health Services to

administer such programs.

The Commission desires to con-

clude this report by expressing its

indignation about the conditions

within the State prison system, re-

vealed by the prison officials, which
result in sexual assaults being in-

flicted by predatory inmates on

relatively defenseless inmates, as-

saults which prison personnel are

apparently unable to prevent be-

cause of the inadequacy of phvsical

facilities and staffing patterns. The
Commission recommends and urges

legislative action appropriate to

enable the Prison Department to

correct these deplorable conditions.

Joint Resolution 75 of the Gen-
eral Assembly of 1965, creating

this Commission, did not require

us to draft the bills necessary to

put our recommendations into ef-

fect. But to aid consideration of

them, we have prepared tentative

drafts of bills embodNang these

recommendations. Final drafts will

be prepared for presentation to the

1967 General Assembly.

Summary of Recommendations

The following are brief restate-

ments of recommendations made in

the body of this report.

Recommendations for Legislation

a. That the 1967 General Assembly
adopt a joint resolution provid-

ing for the appointment of a

Commission to continue and ex-

tend the work of this Commis-
sion.

b. That the 1967 General Assembly
enact legislation to provide for

pre-conviction psychiatric and
medical examinations of persons

judicially charged with viola-

tions of G.S. 14-177 or G.S. 14-

202.1 who consent to such ex-

aminations with the understand-

ing that the examination reports

will be used for research re-

gardless of the outcome of the

criminal action and that, in the

event of conviction, the reports

will be made available to the

sentencing judge and to any
correctional agency receiving

the offender for treatment.

c. That enactment of the recom-

mended legislation providing

for psychiatric and medical ex-

aminations of persons charged
with these offenses be followed

by adoption of a joint resolution

providing for the appointment

of a commission with special

competence to evaluate periodi-

cally such legislation in the light

of increasing psychiatric knowl-

edge and to recommend any
changes necessary to take ad-

vantage of advances in knowl-

edge and understanding.

d. That the 1967 General Assembly
enact legislation to facilitate

further development of programs

conducted by the State Depart-

ment of Mental Health in co-

operation with the State's cor-

rectional and penal institutions

and agencies and to provide for

a Division of Correctional Men-
tal Health Services within the

Department of Mental Health

to administer such programs.

Other Recommendations

a. That the 1967 General Assemblv
make no changes in existing

statutes on crime against nature

(G.S. 14-177) and taking inde-

cent liberties with children

(G.S. 14-202.1).

b. That no legislation be enacted

by the 1967 General Assembly
regarding the early detection of

potential offenders and their de-

tention, care, and treatment.

c. That support be given to the

development of improved medi-
cal, mental health, and other

rehabilitative programs within

the State prison system by co-

operative efforts of the Prison

Department, the Department of

.Mental Health, and other pub-
lic and private agencies.

d. That support be given to plans

of the Prison Department for

acquiring the means to correct

the deplorable conditions facili-

tating sexual assaults within the

State prison system. Q

Credits: Photos for the article

on the Supreme Court Library

are courtesy of Raymond Taylor

and the Department of Conser-

vation and Development. All

other photos are by Charles

Xakamura.
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n. THE MOTOR VEHICLE RESPONSIBILITY

AND COMPULSORY INSURANCE
COMMISSION REPORT

[Editor's Note: The Motor Ve-

hicle Responsibility and Compul-
sory Insurance Commission was
established by Resolution 90 of the

1965 General Assembly. Its charge

teas to make a detailed study of

the present statutory provisions for

motor vehicle safety and financial

responsibility, to make such recom-

mendations and appraisals as it

deemed advisable, and to report

its findings, conclusions, and rec-

ommendations to the 1967 General

Assembly. The Commission met
many times in the interim between
the sessions of the legislature, with

wide coverage by the news media,

to hear comments and to receive

communications from interested

organizations and citizens through-

out the State. Its report appears

below.

The Commission membership in-

cluded Mr. Charles D. Arthur of

Raleigh; Mr. Richard C. Erwin,

Sr., of Winston-Salem; Mr. Alan
H. Newcomb of Matthews, who
died during the course of study;

Mrs. Kester A. Sink of Mount Airy:

Mr. Walker Tat/lor, Jr., of Wilming-

ton; Rep. W. R. Rritt of Smithficld;

and Sen. J. Ruffin Bailet/ of Raleigh,

who served as chairman.}

SUMMARY OF
RECOMMENDATIONS

1. That the present plan of com-
pulsor)' insurance be retained.

2. That the minimum hmits under

our compulsory insurance plan be
increased from 5/10^5 to 10/20/5.

3. That the safe-driver insurance

plan established by the 1961 Gen-
eral Assembly and amended bv the

1963 Session of the General Assem-

bly be revised so as to more realis-

tically relate ratings for insurance

purposes to the risk involved.

4. That G.S. 20-309(e), which
provides for the 30-day suspension

of a person's driver's hcense for his

failure, after proper notice, to turn

in his motor vehicle tag or recertify

insurance coverage to the Depart-

ment of Motor Vehicles, be retained

in its present form with two minor
revisions, which ha\e been re-

quested by the Department of

Motor \'ehicles to clarif\- adniini-

trati\e procedures.

5. That a Commission be estab-

lished immediately following the

1967 General Assembly consisting

of the same number of people with

at least one from the House of

Representatives and one from the

Senate and charged with continu-

ing the study into the general area

of problems arising out of the

financial responsibility and compul-
sory insurance laws, but broadened
so as to have the added respon-

sibility of exploring all remedies

to improve the present intolerable

record of casualties to hves, limbs

and properties resulting from the

operation of motor vehicles. This

Commission should keep an open
mind to exploring innovations dis-

covered bv others or found here

to handle more adequatelv and less

burdensomelv the financial respon-

sibilitv requirements which are

felt necessary and should consider

wavs and means to de-populate our

present assigned risk plan. More
studv is needed in the issuance and
requirements for retention of driv-

er's licenses. Safety programs, driv-

er education programs and manv
other areas related to this problem

should properlv be studied bv this

Commission.

RETENTION OF
COMPULSORY INSURANCE

The scheme of responsibility' as

set out in the 1953 and 1957 Acts

is to insure everv person operating

a motor vehicle in the State of

North Carolina either has the pro-

tection of a policy of liability in-

surance or has filed other evidence

of financial responsibility which he
is allowed unde- the statutes.

The 1953 Act has been referred

to as "Responsibifity After Act."

It requires an operator of a motor
vehicle to prove financial respon-

sibility after he has been in\olved

in an accident invoking death or

injury or an accident in which the

property damage exceeds the

amount' of SIOO.OO. The Commis-
sioner of Motor Vehicles has au-

thority to detemiine the amount of

security sufficient to satisfv any
judgment of damages resulting

from an accident as mav be recov-

ered against the operator. This Act
is administered bv the Driver Li-

cense Division of the Motor 'Ve-

hicles Department. This pattern of

responsibilitv after is a necessary

ingredient of our present plan and
of the future plan as envisioned bv
this Commisssion, in that it affords

an effective tool for the removal,

from the highways of the State of

North Carolina, of those who will

operate a motor vehicle in spite of

the laws requiring compulsory in-

surance or other evidence of finan-

cial responsibifity before a driver

may register his automobile, and if

this statute is used properly in con-

nection with the 1957 Act, many
of the problem drivers presently

stalking our highways will be un-

able to continue to do so.

The 1957 Act, which has been
referred to as the "Responsibility

Before Act," requires that the own-
er of a motor vehicle, prior to the

registration thereof, certify that he
has financial responsibility. Prior to

the 1957 Act, it was estimated that

some thirty-five (35%) per cent

of the motor vehicles in North

Carolina were uninsured. During

the 1965 General Assemblv, it was
estimated that only about eight
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(87f )
per cent of the motor ve-

hicles operating with North Caro-

Hna registrations were uninsured.

It is obvious to this Commission

that the 1953 Act by itself was in-

adequate in that it allowed motor-

ists to operate motor vehicles with-

out having insurance or financial re-

sponsibility and required only after

a serious accident that they show

financial responsibility by making

a security deposit. Experience un-

der that Act also showed that in

many bad accidents in which death

or permanent injury ensued, the

victims never received any finan-

cial relief or restitution from the

persons liable. At the time of this

report, according to the best esti-

mates available today, there arc

a little over three (3*;^ )
per cent

of the drivers of North Carolina

with registered vehicles uninsured,

and under our present statutes, this

number can and will be decreased.

While the Commission has heard

from many sources some discon-

tent with the present plan of finan-

cial responsibility and compulsory

insurance, there has been no plan

offered which in the opinion of

this Commission better meets the

needs of the general public of

North Carolina than does our pres-

ent plan; and although North Caro-

lina is one of only three states hav-

ing compulsory insurance before

the registration of a motor vehicle,

it has not been shown to the satis-

faction of this Commission that the

problems in this State are any dif-

ferent from the problems in all of

the other 49 states relating to re-

sponsibility in connection with the

operation of motor vehicles.

The fact of the matter is that

every state will continue to have
problems with matters relating to

financial responsibility and liabili-

ty insurance, whether it be com-
pulsory or otherwise, so long as

the people who operate motor ve-

hicles lack the responsibility to

live up to the standards which must
be established for their own pro-

tection.

The preponderance of evidence

is that the basic problem facing

:he insurance industry and the peo-

ple tluoughout the length and

'jrcadth of this entire Nation and

particularly the people of North

Carolina is a deterioration in driv-

er attitude and a deterioration of

public indiiination over needless

highway slaughter. This is the dis-

ease. The assigned-risk situation,

higher costs of insurance and all

of o>ir other problems are really

onlv si/niptoms of the disease.

This Commission recommends

that the State of North Carolina

continue its present plan as pro-

vided under the 1953 and 1957

Acts with the revisions hereinafter

recommended.

MINIMUM LIMITS UNDER
COMPULSORY INSURANCE

PLAN INCREASED

The Commission recommends to

the 1967 General Assembly that the

minimum limits under our com-
pulsory insurance plan be increased

from 5/10/5 to 10/20/5. The evi-

dence is clear and convincing that

there is a need and a public de-

mand for this increased require-

ment of financial responsibility. In

a day of rising costs of hospital and

medical expenses, a grave social

problem exists in failing to com-
pensate injured parties adequately.

It also recognizes that with in-

creased costs of these services as

well as increased costs of attorneys

fees and cost of living generally,

a sum of money adequate several

years ago is not adequate today.

In making this recommendation,

however, the Commission is aware

of certain consequences, among
which are the following:

• ( 1 ) Increase in the cost of in-

surance appreeiabh/ for all citizens

note carnjing only minimum cov-

et age.

Figures show that an increase in

minimum limits from 5/10 to 10 ''20

would immediately bring premium
increases ranging from $4.00 to

$52.00 per year. We must be re-

minded that insurance companies

must collect premiums from those

who buv insurance protection in

order to pay for claims involving

personal injuries, property damage,

costs of handling claims and de-

fense of suits and other expenses.

The greater the awards for such

claims, the higher the insurance

premium rates will be. The public

eventually foots the bill.

• (2) Adverse effect on the over-

all loss experience which could

lead to greater rate increases in the

future.

As long as North Carolina is a

compulsory insurance state, it will

be known that an offending driver,

by complying with the law, would
have 10/20/5 limits instead of

5/10 5 limits. This could increase

demands for settlement and could

also tend to increase jury verdicts

rendered in accident cases. If this

happens, it could only have the

effect of making the cost of insur-

ance go up.

• (3) Cause insurance market to

become more restrictive and force

more insureds into the assigned-

risk plati.

The assigned-risk plan is already

Dverpopulated, and with the greater

exposure that insurance companies

will have by increased minimum
limits, it is certainly possible and
reasonable to assume that the com-
panies will be less likely to write

voluntarily as many risks for 10/20

as they are willing to write for 5/10
limits. Therefore, this may cause

and lead to a larger number of

assigned-risk insureds,

• ( 4 ) Doubling minimtim liability

limits matj iticrease noncompliance.

Many of our citizens have diffi-

culty in paying the costs of insur-

ance under the present compulsory
plan. Many drivers make down
payments on insurance premiums
in order to get a license, and when
they fail to make balance of pay-

ments as due, their insurance is
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cancelled. Unfortunately, most of

these people continue to drive with-

out insurance, and if the drivers

are doing this with the cheaper

cost of 5 / 10/5, it is reasonable to

expect that with the more expen-

sive insurance the more the ten-

dency will be for increased lapses

in coverage.

At the present time it is esti-

mated that there is approximateh'

ninety-seven (QT'/f )
per cent com-

pliance with the 5 '10/5 minimum
limits. This has increased since the

1965 Legislature from approximate-

ly ninety-two (92%) per cent

compliance, which is a very good
record. Doubtless, doubling the

minimum insurance limits will have

a tendency to again lower the per-

centage of compliance by our driv-

ers unless, of course, continued ef-

fort is made to enforce continuous

coverage.

The Commission recognizes that

our border states have financial re-

sponsibility laws as follows: Vir-

ginia-15/30; Tennessee-10/20;

South Carolina-10/20. Indeed, the

financial responsibility requirement

of a vast majority of these

states requires minimum limits of

10/20/5. This vividly points out

that if a North Carolina citizen,

with the present minimum limits,

were involved in an accident in any

of these states, his minimum limits

would not come up to the minimum
financial responsibility require-

ments in these states. Certainly

liability insurance, to serve its

original purpose of financially pro-

tecting a driver from his own neg-

ligence as well as its social purpose

of financially protecting others on
the highwavs, must be adequate in

the larger number of cases to cover

costs resulting from injuries.

Therefore, this Commission,

with full knowledge of the fore-

going, recommends that the mini-

mum limits for personal injury be
raised as follows: from $5,000 to

$10,000 for one personal injurv in

an accident; from $10,000 to $20,-

000 for all personal injuries in one

accident; and that property damage

in the amount of $5,000 in one ac-

cident remain the same.

SAFE-DRIVER INSURANCE
PLAN

The 1961 General Assembly by
House Bill 930-An Act to Reward
Safe Drivers by Amending Article

25 of Chapter 58 of the General

Statutes to Equitably Regulate

Automobile Liability Insurance

Rates and Establish a Safe Driver

Reward Plan-rewrote G.S. 58-248.8

as follows:

G.S. 58-248.8 Rates to Distin-

guish Between Safe and Non-
Safe Drivers. The Commissioner
of Insurance, in the manner pre-

scribed in Article 25 of Sub-

Chapter V of Chapter 58 of the

General Statutes, is directed to

establish a Safe-Driver Reward
Plan which adequately and fac-

tually distinguishes betsveen

classes of drivers having safe-

driving records and those hav-

ing a record of chargeable acci-

dents, convictions of major traf-

fic violations and/or a series of

minor traffic violations.

The 1963 General Assembly by
amendment effective September 1,

1963, deleted the words "and /or

a series of minor traffic violations"

at the end of the paragraph in

House Bill 930 and inserted a para-

graph which designated the points

that could be charged. The Com-
mission unanimouslv feels that in

order to afford the lieneficial as-

pects of the concept of the safe-

driver insurance plan, it is neces-

sary that the present rigid point

plan be eliminated and that the

Commissioner of Insurance be per-

mitted, within the bounds estab-

lished in the 1961 statute, to estab-

lish a safe-driver insurance plan

as will meet the needs of the times

and will more realistically relate

automobile insurance rating to the

risk involved.

Safe-driver insurance plans rep-

resent an attempt to reflect in auto-

moliile insurance rating the pro-

position that, in the aggregate,

automobile drivers who have vio-

lated the motor vehicle laws or

\\ ho have been involved in one or

more automobile accidents in the

past are more likelv to be involved

in automobile accidents in the

future. That such is the case has

been demonstrated by several

studies, one of which appears in

"A Rciiew of Point St/stcms tcith

Recommendations for Administra-

tive Procedures" by Dr. Wallace

N. Hvde, North Carolina Depart-

ment of Motor Vehicles. Dr. Hvde
studied the records of the Depart-

ment of Motor Vehicles with re-

gard to a sample of Forty Thou-
sand, Four Hundred, Sixtv-seven

(40,467) North Carolina drivers in

an attempt to determine whether

drivers convicted of one or more
motor \ehicle law violations not

arising from accidents tended, on

other occasions, to be involved in

more accidents than drivers with

fewer such violations or than driv-

ers with no such violations. His re-

sults were summarized in Table I.

Table 1

Average Accidents for North Carolina Drivers
with Various Numbers of Violations

Number of

Non-Accident
Violations

Drivers in

Total Sample

29,984

1 5,921

2 2,221

3 1,042

4 595

5 704

Total 40,467

Average
Accidents
per Driver

.167

.391

.560

.699

.857

1.001
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• Popular Appeal.—The safe-driv-

er insurance plan idea appeals to a

large number of motorists who feel

that a heavy share of total auto-

mobile insurance premiums should

be paid by those who "cause the

accidents." Undoubtedly, it was this

sentiment that gave rise to the

legislation enacted by the 1961

North Carolina General Assembly
which required establishment of a

"safe driver reward plan."

The Safe-Driver Insurance Plan

placed into effect September 1.

1961, by order of the then Com-
missioner of Insurance Charles F.

Gold, differed substantially from

the plan proposed on behalf of the

insurance carriers bv the North

Carolina Automobile Rate Admin-
istrative Office and the North Caro-

lina Fire Insurance Rating Bureau.

The 1961 Plan remained in effect

until September 1, 1963, when a

revised and much less severe Safe-

Driver Insurance Plan was ordered

into effect bv Commissioner Edwin
S. Lanier as the result of legislation

(G.S. 58-248.S) enacted 'bv the

1963 General Assembly.

• Point Vahw.-The 1961 Plan,

like the current plan adopted in

1963, translated violation and ac-

cident record into rate modification

by means of a point system shown
in Table 2.

No. ol

Poinls

1

2

3

4

5

6

8 or more

Table 3

Rale

Basic rate less lOX*^'

Basic rate increased 5%
20%
35%
50%
75%
I007o

125%
150%

(a) Basic rate without discount if principal operator has not been licensed three years.

Other than with respect to the

number of points assigned for ac-

cidents and for certain of the less

serious but much more numerous
motor \ehicle \iolations, the 1963

Safe-Dri\er Insurance Plan is al-

most e.xactlv like its predecessor.

Like the 1961 Plan, it applies in

the same wav to assigned risks and
risks insured voluntarily. Points,

or lack of points, are converted to

rates through use of a table which

adds surcharge to, or subtracts a

credit from, "manual" or "basic"

rates as shown in Table 3.

• How Manij Points and Credits.

-To what extent the 1963 Safe-

Dri\er Insurance Plan affects pre-

miums paid by North Carolina in-

sureds is illustrated by Table 4,

which shows how non-fleet pri\ate

Table 2

Manslaughter
Highway racing

Prearranged highway racing

Driving drunk

Hit and run ( bodily injury

)

Transporting liquor

Driving while license suspended or revoked

Hit and run (property damage)
Reckless driving

Passing stopped school bus

Speeding over 75 m.p.h.

Illegal passing

Speeding over 55 but not over 75

Following too closelv

Driving on wrong side of road

Any other moving traffic \iolation

Chargeable accident, B.I. or $100 P.D.

Two or more accidents P.D. less than $100

(a) One point for each two convictions of the same offense.
(b) One point for each violation in excess of one.

Poinls Poinls
1961 Plan 1963 Plan

8 8

8 6

8 8

6 6

6 6

6 6

6 6

3 3

3 3

3 3

3 3

3 1

1 (a)

1 (a)

1 (a)

(b) None
2 1

2 1

passenger automobiles, insurance

for which was written during the

fourth quarter of 1964, were di-

vided according to number of

points.

The total "Rate Factor" of .93

( Column 5 ) has been determined

bv comparing the total actual pre-

mium (Column 4) with the total

premium that all of these insureds

\\ ould have paid ( Column 6 ) if all

insureds had been charged "basic"

or "manual" rates. This shows that

the rate credits granted under the

1963 Safe-Driver Insurance Plan to

the 894 out of 1,000 insureds who
earned the credit more than offset

the rate surcharges paid under the

Plan by the 78 out of 1,000 in-

sureds who were assigned points.

The aggregate credits exceeded

the aggregate debits by seven per-

centage points: 1.00
-

'.93=7f . Un-
der the 1961 Plan, 828 out of 1,000

insureds earned the 10 per cent

"salf driver' credit, and 131 out

of 1,000 were assigned points.

Credits exceeded debits by only

four percentage points.

This effect of any insurance rat-

ing plan on total premium, where

credits and debits are not offset-

ting, is called "off-balance." Since

it obviouslv takes some number of

premium dollars to pav losses and
expenses and to provide for a rea-

sonable profit in connection with

providing and servicing private

passenger automobile liabilitv in-

surance in this State, anv off-bal-

ance must be offset bv rate-level

adjustment. Where the off-balance

is a credit, both credits and debits

in the rating plan will be applied

to a higher level of basic rates.
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Table 4

North Carolina Distribution by S.D.I.P. Points
Fourth Quarter— 1964

(1)

Points
(2)

No. of

Cars

(3)

Percentage
of Total
Cars

(4)

P.D.
Premium

(5)

Rate
Factor

(6)

Premium
Rate Factor

357,704 S9.4'( 85,406,674 .90 86.007.416

1 22.603 5.6 500,600 1.05 476,762

2 2,715 0.7 73,018 1.20 60.S4S

3 2,396 0.6 77,453 1.35 57,373

4 1,294 0.3 44,960 1.50 29,973

5 333 0.1 12.923 1.75 7,385

6 or more 1,965 0.5 77.207 2.25
( c) 34,314

0(a) 6.567 1.6 201.657 1.00 201,657

NA(b) 4.650 1,2 109.093 1.00 109,093

400,227 100.0'

,

S6.503.5S5 .93 86,984.821

(a) Principal operator not licensed three years.

(b) Safe-Driver Insurance Plan not applicable—vehicle owned by partnership or
corporation.

ici Combining those having 6. 7, and 8 points, rate factors of 2.00. 2.25. and 2.50
respectively.

• Premium Distribution. — The
abo\e distribution bv Safe-Driver

Insurance Plan point categon,' also

re\eals the following facts about

hou' the Plan works;

1. The owners of the 89.4% of the

vehicles subject to the "safe

dri\er credit" pav about S3? of

the premium. Under the 1961

Plan, the 82.8* who earned the

credit paid onlv 74* of the pre-

mium.

2. Tlie owners of the 7.8? of the

vehicles subject to rate sur-

charge because of applicable

points pay 12? of the premium.
Under the 1961 Plan the own-
ers of 13.1? of the vehicles sub-

ject to higher rates because of

point assignment paid almost

20? of the total premium.

• Rcs»/f.?.—Experience with the

Safe-Driver Insurance Plans in this

State simplv \erifv the results of

the pre\ious studies, as Table 5

shows:

Average number of claims per

100 cars insured during the period

was about t^\'ice as high among
insureds paving increased pre-

mium because of point assign-

ment under the Plan as among the

other insureds. The data for acci-

dent vears 1963 and 1964 are not

separable as to whether points were

assigned under the 1961 Plan or the

196.3 Plan. The 1961 Plan was ef-

fecti\e until September 1, 1963.

and some policies rated under the

1961 Plan were in effect in 1964.

• Premium Redistribution. — As
shown above, the 1963 Safe-Driver

Insurance Plan provides for the

assignment of fewer points espe-

cialh' in connection with the less

serious but more numerous motor
\ehicle \iolations and in connec-

tion with accident in\olvement.

The 1963 Plan brought about no
change in the rating value of points.

Four actual cases (see Table 6)

rated under the 1963 Plan shortlv

after it became effective illustrate

how the automobile liability- insur-

Table 5

North Carolina Private Passenger Automobile Liability Insurance,
Claims Per 100 Cars Insured

Year

1962

1963

1964

Points
B.I. P.D.

3.2

3.3

4.1

11.7

12.6

15.0

No.
B.I.

1.9

2.0

2.1

Points
P.D.

6.3

6.3

6.7

Una insureds were affected by the

revised Plan:

There are no\%' many insureds

who have had three, four, five or

more moving traffic \iolations dur-

ing the last three years and who
are recei\1ng the same "safe driv-

er" credit as are insureds who have
never received a traffic ticket.

Xo one pays a higher surcharge

under the 1963 Plan than was done
under the 1961 Plan. Since many
insureds pay a lower surcharge and
since more insureds now qualify

for the "safe driver" credit, the re-

sult of the 1963 Plan change is that

a larger share of the premium bur-

den is no\^' borne bv those who
ha\e clean dri\ing records.

REVOCATION OF
REGISTRATION AND

DRIVER'S LICENSE WHEN
FINANCIAL RESPONSIBILITY

NOT IN EFFECT

The 1965 General Assembly by
Senate Bill Xo. 441 amended G.S.

20-309(e) in Section 2 thereof as

follows

:

Sec. 2. Subsection (e) of G.S.

20-309. as the same appears in

the 1963 Cumulative Supple-

ment to Recompile Volume IC
of the General Statutes, is here-

bv amended bv adding at the

end thereof the following:

The Department of Motor \'ehicles

upon receiving notice of cancellation

or termination of an ouTier's financial

responsibility as required by this Arti-

cle, shall notif\' such owner of such

cancellation or tennination, and such

owner shall, to retain the rejiistration

plate for the vehicle registered or

required to be registered, within 15

da\"s from date of notice given by
the Department, certify to the De-
partment that he has financial re-

sponsibility effective on or prior to

the date of such cancellation or termi-

nation. Failure bv the owner to certi-

f\' that he has financial responsibility'

as herein required shall be prima-

facie evidence tliat no financial re-

sponsibility exists with regard to the

vehicle concerned, and, unless the

owner's registration plate has been
forwarded to the Department of Motor
\'ehicles, the Department of Motor
\'ehicles shall re\oke the owner's reg-

istration plate and suspend his op-

erator's license for .30 days. In no
case shall any vehicle, the registration
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of which has been revoked for failure

to have financial responsibility, be

reregistered in the name of the reR-

istered owner, his spouse, or any child

of tlie spouse, or any child of such

owner, within less tlian 30 days after

the date of receipt of tlie registration

plate and operator's license by the

Department. As a condition precedent

to the reregistration of the vehicle, tlic

owner shall pay die appropriate fee

for a new registration plate.

More time was taken up by the

Commission in connection with

this particular section of the Gen-
eral Statutes than any other one.

Although every case reported was
an "extreme hardship case," when
all the facts and all the evidence

given in support of the hardship

had been heard, each simply boil-

ed down to the fact that people

had procrastinated and had failed

to re-certify their insurance cover-

age within the time required or to

set in motion the machinery neces-

sary to get insurance within the

time allotted. In many cases the

insured had actually misstated the

conditions to the Motor Vehicles

Department in the first report of

the hardship.

It is the opinion of the Com-
mission that this Statute should be
kept intact insofar as possible, and
that we should be extremely cau-

tious not to throw every case open
to hearing and decision by some
administrative officer. As has been
stated before in this report, during

the 1965 Session of the General

Assembly, we were told that about

ninety-two (92%) per cent of the

people operating motor vehicles

registered in North Carolina were
complying with the financial re-

sponsibility and compulsory insur-

ance laws. As was also stated, at

the present time, from the best

evidence that can be assembled,

approximately ninety-seven (97%)

per cent of the people operating

motor vehicles registered in North

Carolina are complying with the

same laws. This Commission is

convinced that the increased com-

pliance is a direct result of the "get-

tough' policy on persons who fail

to maintain continuous coverage.

In the earlier days in the enforce-

ment of this particular section, it

seemed almost impossible to handle

the volume of cases which came
before the Motor Vehicles Com-
missioner. Today, this has dimin-

ished and we think that the "shake-

down cniise" is now an accomp-
lished fact, and that the people of

North Carolina finally realize that

we mean business when we retjuirc

the filing of evidence of financial

responsibility and maintenance of

continuous coverage.

CANCELLATIONS

Cancellation of automobile lia-

bility insurance policies in this

state has been a widespread com-
plaint and was an important sub-

ject properly brought to the atten-

tion of this Commission. While this

suliject will always be a source of

concern and may even always be

a widespread and, yes, even a

popular complaint against our pres-

1. Insiircd-G. E., Charlotte
Points Points

1961 Plan 1963 Plan

2.

3.

1

1.05 of .90 of

basic rate basic rate

Insured—}. H., Hendersonville
Points

1961 Plan
Points

1963 Plan
5-61

1 — 5-62

2 1 6-62

1 — 2-63

4 I

1.50 of 1.05 of

basic rate basic rate

Insureds. D., Charlotte

Points
1961 Plan

Points
1963 Plan

1-61

1 _ 2-61

3 3 2-61

1 — 2-63

2 1 2-63

7 4

2.25 of 1.50 of

basic rate basic rate

Insured—G. H. , Raleigh
Points

1961 Plan
Points

1963 Plan
10-60

1 — 2-61

3 1 5-61

1 11-61

1 — 2-61

2 1 6-62

8 2

2.50 of 1.20 of

basic rate basic rate

Table 6

8-61 Speeding 45 in 35 zone

10-62 Stop-light violation

Reduction of 14%

Speeding 45 in 35 zone

Speeding 55 in 45 zone

Chargeable accident (B.I. & P.D.)

Speeding 55 in 45 zone

Reduction of 30%

Speeding 35 in 20 zone

Speeding 55 in 45 zone

Reckless driving

Failure to yield

Chargeable accident (B.I. & P.D.)

Reduction of 33%

Speeding 52 in 35 zone

Speeding 45 in 35 zone

Improper passing

Speeding 48 in 35 zone

Speeding 75 in 60 zone

Chargeable accident ($175 P.D.

Reduction of 52%
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ent plan of financial responsibilit\'

and compulsory insurance, it is

felt bv the Commission that the

problem is largely exaggerated and
somewhat out of proportion to the

facts in the situation. A study by
the Honorable Edwin S. Lanier,

Commissioner of Insurance of

North Carolina, annovmced the re-

sults of a stud\' of such cancella-

tions for pri\ate passenger cars dur-

ing the months of April through

December, 1965. inclusive. He
stated:

Under Xorth Carolina law, an

insurance company can cancel

a policy of liabifity insurance

during the first si.xty ( 60 ) days

of the policy period without dis-

closing to the insured reason

for the cancellation. Thereafter,

cancellation can be made only

for certain reasons set forth in

law. The company can also re-

fuse to renew a policy. How-
ever, upon written request made
by the insured within five (5)

days after receipt of notice from
the insurer of its intention not

to renew, the insurer must, un-

der the law, state in writing its

reason or reasons for not re-

newing the insurance coverage.

In March, 1965. Commissioner
Lanier called on all insurance

companies selling automobile li-

ability insurance in North Caro-

lina to furnish the North Caro-

lina Insurance Department sta-

tistics regarding termination of

automobile liability' insurance

policies in North Carolina, ^^'ide-

spread complaints about cancel-

lation of some people's auto-

mobile liability insurance poli-

cies made members of the Gen-
eral Assembly, the public, and
the Commissioner want the facts

about the situation.

The study deals with two
groups of cancellation: (1) can-

cellations and non-renewals

made on motion of the insurance

companies: and (2") cancella-

tions and non-renewals made on

motion of the owners of private

passcnp.cr cars.

For the months of April-De-

cember, 1965, cancellations dur-

ing the initial 60-day period of

the insurance poficies totaled

23,853, and the non-rene\\al of

policies totaled 25,492. The
combined total of the "within-

first-si.xt\-da\s" cancellations

and the non-renewals is equiva-

lent to a cancellation and non-

renewal rate of 4.7? per year of

the approximately 1.400,000 pri-

\ate passenger automobile li-

ability insurance policies ( many
co\ering more than one vehicle )

.

In other words, in 1965 for every

1.000 ]nivatc passenger auto-

mobile liabiliti/ insurance poli-

cies, 47 were cancelled or not

renewed by choice and act of the

insurance companies.

Then there were cancellations

and non-renewal of automobile

liability insurance policies made
on choice by and/or act of the

insureds.

Based on the appro.ximatelv

1,400,000 pri\ ate passenger auto-

mobile liability insurance poli-

cies, there were 119,252 cancel-

lations and non-renewals for the

months of April-December, 1965,

inclusi\ e, which is equivalent to

a cancellation and non-renewal

bv insureds at a rate of 11.3%

per \ear. A large part of the

cancellations in this group were
in the Assigned Risk category,

and the cancellations were made
imder the Power of Attome\'

authority given premium finance

companies bv automobile own-
ers \\ho borrowed money from
the premium finance compan-
ies to pay their premiums, and
uho defaulted in making their

scheduled payments.

Finalh-. there were 87,306

cancellations and non-renewals

during the nine months period

bv act or no action of the own-
ers of cars for such reasons as:

car v\-as sold; car was junked;

owner moved to another state,

etc. On an annual basis, 8.3?

were in this group.

The Commission concludes that

no remedial legislation is needed
in this area except insofar as a

continuing study may aid in re-

ducing problems in the area of

premium financing cancellations.

ASSIGNED-RISK PLAN
The North Carolina Automobile

Assigned Risk Plan has as its dual

purpose to pro\ide a means where-
b)' motorists who are not exempt
from the North Carolina Financial

Responsibility Laws and who are

unable to purchase automobile fi-

abihty insurance in the regular

market may apply for and obtain

such insurance, and to provide for

equitable distribution of these ap-

phcations for insurance among the

insurance companies writing such
insurance in North Carolina. The
assigned-risk plan has been in ex-

istence for the same purposes since

1947, when the first North Carolina

Financial ResponsibiUty law was
enacted. Its operating expenses are

paid by the insurance carriers

through the North Carolina Auto-
mobile Rate Administrative Office.

The North Carolina Automobile
Assigned Risk Plan was not the

first assigned-risk plan, nor is it

unique in its conception or opera-

tion. There is an automobile as-

signed-risk plan serving the same
purposes for each of the other

states, and according to the in-

formation that can be compiled by
this Commission and all who have
assisted it, the other states are hav-

ing the same problems that this

state is having.

^^'e do believe, however, that a

realistic approach to soKdng the

problem of rating for automobile

insurance purposes to the risk in-

volved bv a courageous approach
to the safe-driver insurance plan

will relieve some of the problems

involved in the assigned-risk plan.

While it is true that in 1964 it was
determined that some 17.6% of the

non-fleet private passenger cars

registered in North Carolina were
in the assigned-risk plan and that

70% of the drivers in the plan en-

joyed the so-called "clean driving

record" and accordingly qualified

for the safe-driver credit or mini-

mum premium, a large number of

these same drivers have had from

one to several traffic violations

charged on the records of the
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Motor Vehicles Department. The
present safe-driver plan does not

adequately reflect the driving rec-

ord of these persons who, experi-

ence and studies have shown, are

more prone to accidents than those

without traffic violations. There are

cases on record where the drivers

license has been suspended by the

Motor Vehicles Department for

cumulative violations, and yet the

same person has no points under

the safe-driver plan and still en-

joys the minimum rate.

It is suggested that the Assigned-

Risk Plan is overpopulated; how-
ever, we would propose that to re-

duce the population in this plan,

we must adopt some realistic in-

centive to the driver and to tlie

insurance companies which would
entitle the driver to a favorable

consideration. We, therefore, sug-

gest that the recommended Com-
mission continue the work of try-

ing to get the insurance companies

to come up with some proposal

which will help depopulate this

assigned-risk plan and which will

be fair to the insurance carriers as

well. We also suggest that the as-

signed-risk plan actually have its

name changed so as to eliminate

for the driver who is put into

this plan any social stigma or psy-

chological stigma he may feel is

attached.

It should be pointed out in this

report that an assigned-risk policy

costs no more than the same rat-

ing classification for a policy writ-

ten in the voluntary market. To-

day, the same minimum limits

or 10/20/5 are available to the

assigned-risk applicant upon his

request. Under our proposal of in-

creasing minimum limit require-

ments, the increased cost for any
particular premium classification

would be the same in the assigned

risk as it would be in the voluntary

market.

GENERAL FINDINGS

While no recommendations have
been made by this Commission in

the field of law enforcement or in

the investigation by the Insurance

Department of irregular actions of

some insurance agents handling

automobile insurance, we feel that

serious thought should be given to

these subjects. With the increased

number of drivers and vehicles on

the State's highways today and
with the many duties handled by
the Highway Patrol, we feel that

the present force should be sub-

stantially increased and that patrol-

men be relieved, as far as is pos-

sible, of all duties other than the

enforcement of traffic laws.

Likewise, the Insurance Depart-

ment should be adequately staffed

to be able to promptly investigate

insolvent agents whose irregulari-

ties have caused numerous citizens

the loss of continuous insurance

coverage and the resulting suspen-

sion of license and mandatory sur-

render of automobile license plates.

CONTINUE THE STUDY OF
MOTOR VEHICLE FINANCIAL

RESPONSIBILITY AND
COMPULSORY INSURANCE

It is the unanimous recommenda-
tion of this Commission that the

1967 General Assembly authorize

the establishment of a Commission
which will succeed this Commis-
sion for the purposes of continuing

this study as it is felt that we do
not have the answer to all of the

problems, nor will we be able to,

in a few short years, attain the

kind of results that the public has

the right to expect without con-

tinuing this study and broadening
it into the rights and privileges in-

volved in operating motor vehicles

by the citizenry of this State.

The establishment of the District

Courts throughout the State will

be some help in uniform enforce-

ment of motor vehicle laws, but

these courts will not be fullv op-

erative until 1971.

The second ray of hope for driv-

ing improvement is seen in the

work done since 1963 by the North

Carolina Motor Vehicles Depart-

ment in cooperation with a Medical

Advisory Board. A program has

been laimched to review the driv-

ing records of persons with physi-

cal and mental defects. This studv

and this research has resulted in

the revocation of some drivers' li-

censes and the non-issuance of

some.

In the early stages of the Com-
mission's deliberations, we were

told by a very prominent citizen of

North Carolina that there is a

feeling among too many people

that they have an inalienatHe right

to operate a motor vehicle and

that this had developed an individ-

ual and public indifference to high-

way slaughter. There is actually a

feeling among some people that the

fact that they have insurance re-

leases them from further respon-

sibility for their actions in connec-

tion with the operation of a motor

vehicle. There is also evidence that

hit-and-run violations are on the

increase. We think that there is

some relation between this and
our compulsorv insurance laws.

Our recommendations as con-

tained in this report will be im-

plemented by bills for presentation

to the Legislature. However, these

bills, if adopted, will only alleviate

the problems relating to financial

responsibility and compulsory in-

surance. This Commission is keen-

ly aware that unless something

more is done by the Legislature to

bring about a change in the atti-

tude of those individuals who op-

erate motor vehicles carelessly and
recklessly, this implementation will

have gone for nought. The General

Assembly should emphasize with

action that driving a car is a privi-

lege granted by the State and not

an inahenable right conferred on

a citizen. Violations of this privi-

lege must be promptly and de-

cisively dealt with, and continued

violations must result in prolonged

suspension, or even permanent
revocation, of this privilege. Penal-

ties for violations must have greater

and more direct reflection in in-

surance rates; those responsible for

accidents or with a record of viola-

tions should pay a greater propor-

tion of the cost than those ^\^th no
violations.

Yes, the automobile insurance

financial responsibility situation is,

in the words of some who appeared
before our Commission, somewhat
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in an unticl)' mess—not because of

the insurance industry; not because

of the Motor Vehicles Department;

not because of our law enforce-

ment officers or the Courts; not

because of our Assigned-Risk Bu-

reau or the North Carolina Insur-

ance Department; but because of

the acts of manv irresponsible

motor vehicle operators, their basic

operating attitude, and the man-
ner in which thev can get by with

this attitude even when it results

in death or destruction of proper-

tv. We, of this Commission, believe

this strongly, and we further be-

lieve that if the members of the

General Assembly will also be-

lieve this strongly enough to pass

]a\\s oriented in this direction.

North Carolina will be well on its

wav toward solving this great

social problem—the disease which
has been referred to earlier in this

report.

HOUSING CONTRACTS
During the month of Februarw

contracts were awarded as follo\\'s:

W'adesboro Housing .^uthorits'

(NC-50-1) for 100 units to W. H.

Weaver Construction Company,
Greensboro, $814,000. general con-

tractor; \\'ells and West. Miuphw
8148.160, plumbing; Basic Electric

Company, Charlotte, $43,333, elec-

trical: and Aire-Flo Heating and
Air Conditioning Company.
Greensboro. $30,425, heating:
Chapel Hill Housing Authority

(NC-46-1) for 40 units to W. H.

Weaver Construction Compan\.
Greensboro. $492,900. general;
Diuham Electric Company. Dur-

ham. $22,900. electrical; and Cope-

Ian Plumbing Company. Durham.
$71,345. plumbing.

During the same period, reser-

\ations and preliminary loan con-

tracts \\ere ap]iro\ed bv the De-

]")artment of Housing and Urban
De\e]opment as follows: Graham
Housing Authority (NC-59-A), 100

units, 20 of them elderly units;

Roxboro Housing Authority ( NC-
60-A), 150 units. 50 of them eld-

erly units; and Sanford Housing
Authority (NC-35-B), 150 units,

50 of them elderh' units.

NOW AVAILABLE

THE GENERAL ASSEMBLY

OF NORTH CAROLINA

A Handbook for Legislators

by Clyde L. Ball

revised by Miltou S. Heath, Jr.

$2.50

Order from

Institute of Governmenl

P. O. Box 990

Chapel Hill, N. C. 27514
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THE SHEPPARD CASE
I. The Facts and the Law

by timer Ocff/iigcr

Dr. Samuel Sheppard was acquitted in Decem-
ber, 1966, of charges of murdering his pregnant wife,

Marilyn. Yet Sheppard, a Bay \'illage, Ohio, osteopath,

had served ten years in prison following conviction

on the same charge in 1954.

Sheppard's release and accjuittal came only at

the end of a series of reversals of earlier judgments

by Appellate Courts. In 1964 the United States District

Court held that Sheppard was not afforded a fair

trial and granted a writ of habeas corpus subject to

the state's right to try him again. ^ The Court of

Appeals for the Sixth Circuit reversed the District

Court by a divided vote.^ The United States Supreme

Court reversed the Court of Appeals on the grounds

that Sheppard "did not receive a fair trial consistent

with the Due Process Clause of the Fourteenth

Amendment. "3

In a lengthy opinion, to which there was only

one dissent (Mr. Justice Black), Mr. Justice Clark

attributed the reversal to the failure of the state trial

judge to "fulfill his duty to protect Sheppard from the

inherently prejudicial publicitv which saturated the

communitv and to control destructive influences in

the court room." The decision cast new light on the

question of prejudicial pre-trial and trial publicitv

and the responsibilities of the judiciary and the news
media to control publicitv which may be prejudicial

to the defendant and the judicial process. At the

same time, it left unanswered enough questions so

that bar and press have reacted with varying inter-

pretations of its significance. The news media have

tended to emphasize the Supreme Court's censure

of the trial judge; the bench and bar ha\e noted

its condemnation of the newspaper and Ijroadcast

media.

The facts of the case were these: Marilyn Shep-

pard was clubbed to death in her upstairs bedroom
in the earlv morning hours of July 4, 1954. Samuel
Sheppard found the body. He told officials that he
had fallen asleep on a downstairs couch after neigh-

borho(jcl friends had left the previous evening. He
remembered being half-awaked bv his wife, who told

him she was going to bed, an(5 then, much later,

waking again on hearing her crv out. He dashed up-

stairs to his wife's bedside, struggled with a form,

1. 231F Supp. 37 (D.C.S.D. Ohio 1964).
2. 346F 2d 707 (1965).
3. 32 U.S. 916 (1966).

and was knocked unconscious by a blow on the back
of his neck. .Arising, he tried his wife's pulse and
found it lifeless, made sure his son was secure in his

room, heard a noise downstairs, chased a form out the

door to the lake shore, wrestled with it on the beach,

and again was knocked out. Recovering, he called a

neighbor—the Mayor of Bay Village, Ohio, a Cleveland
suburb—who, with his wife, came over immediately.

He told them he did not know what had happened
but asked that something be done for Marilvn. The
mayor's wife went up to the wife's bodv and called

the police. The house and premises were then
searched, photographed, and taken into "protective

custody," and Sheppard and manv other persons

were interrogated.

As reported in the Supreme Court opinion, the

pre-trial and trial publicity given Sheppard and the

case by newspapers, radio, and television was sensa-

tional and often irresponsible. Newspaper headlines

stressed the doctor's supposed lack of cooperation

( although the court said he "made himself available

for frequent and extended questioning without the

presence of an attorney"), his refusal to take a lie

detector test, his family's "protective ring" around
him, his alleged extra-marital affairs, and the minute
details of his performance in and out of court. Edi-

torials urged the coroner to "quit stalling" and de-

manded Sheppard's arrest. Articles quoted police

(who never testified in court) regarding evidence

that was said to indicate Sheppard's guilt.

The mass media accused the defense of "mass
jury tampering" because it took a random public

opinion poll of Sheppard's guilt or innocence, charged
that the hiring of a well-kno\\'n criminal lawyer was
a concession of guilt, asserted that defense counsel

was "throwing road blocks in the way of the prose-

cution," and demanded to know who would speak
for Marilyn. One newscaster compared Sheppard "to

a perjuror and compared the episode to Alger Hiss's

confrontation \\ith Whittaker Chambers."'* Mean-
while officials exhorted Sheppard to confess in ad-

vance of the trial, and the trial judge declined to do
anything about the prejudicial publicitv during the

trial. A defense motion relating to a telecast critical

of Sheppard was overruled by the judge, who said:

"Well, I don't know, we can't stop people, in any

4. Ibid.
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event, listening to it. It is a matter of free speech and
the court can't control everybody . .

."

The United States Supreme Court in its opinion

criticized the trial judge for the carnival atmosphere

which he permitted at the trial. It contradicted the

trial judge's opinion that neither he nor anyone else

"could restrict prejudicial news accounts." It pointed

out that such publicity could have been avoided by
limiting the presence of the press at the judicial pro-

ceedings, insulating the \\itnesses from newspapers

and radio and television stations, and controlling "the

release of leads, information, and gossip to the press

by police officers, witnesses, and the counsel for both

sides." The opinion pointed specificallv to the judge's

refusal of the requests of defense counsel that the
jury be asked whether they had read or heard
"specific prejudicial comments about the case."

There can be little doubt that the Court assigned

primary responsibilitv to the trial court to control the

trial process, but it \\as also highlv critical of the

failure of the press to assume responsibility appropri-

ate to its purposes. The Sheppard case, therefore,

stands as a warning to all who would inhibit or

exhibit the judicial process and, bv so doing, defeat

the right of an accused to a fair trial.

11. The Effect of the Decision on Court and Press

It has been said, on the one hand, that the

United States Supreme Court decision in the case of

Dr. Samuel H. Sheppard, petitioner, w E. L. Max-

well, warden, limits the types and nature of pre-trial

and trial publicitv which the news media mav give

to a defendant in a case. On the other hand, it has

been claimed that the holding in the Sheppard case

placed the onus on the trial judge, and that the court's

criticism of the press was, therefore, secondarv and
relatively unimportant. The fact is that the Court in

the Sheppard case was extremelv critical of both the

news media and the trial judge.

Neither judiciary or press can blink the Supreme
Court's verbal castigation by pointing a finger at the

other. For example, the Court stated: "While we can-

not say that Sheppard was denied due process by the

judge's refusal to take precautions against the

influence of pre-trial publicity alone, the court's later

rulings must be considered against th'^ setting in

which the trial was held. In the light of this back-

ground, we believe that the arrangement made bv
the judge with the news media caused Sheppard to

be deprived of Judicial serenity and calm to which
[he] was entitled." In other words, the judge should

have taken precautions against the overdose of taste-

less pre-trial publicity given Sheppard in the case

but his failure to do so was not alone a sufficient

cause for reversal on the grounds that due process

had been denied. However, under the circumstances,

the judge's "arrangements " with the news media did

disrupt the essential dignity of the judicial process to

the point of prejudicing the defendant's rights.

The circumstances to which the Court refers—

the setting in which the trial was held—and to which
the Court objects, was specified and the news media
cited: "Bedlam reigned at the courthouse during the

trial," "newsmen took over practically the entire

courtroom," "newsmen hounded most of the partici-

pants in the trial, especially Sheppard," some twenty

reporters staring at Sheppard and taking notes were
penuitted to sit inside the bar (the place reserved

for counsel) and "within a few feet of the jury box
and counsel table," "the movement of reporters in

and out the courtroom caused fretjuent confusion and
disruption of the trial," "participants in the trial,

including the jnrv, were forced to run a gauntlet of

the reporters or photographers each time they entered

or left the courtroom," and a "total lack of considera-

tion for the privacy of the jurv was demonstrated by
the assignment to a broadcasting station of space next

to a jurv room on the floor above the courtroom, as

uell as the fact the jurors were allowed to make
telephone calls during their five-day deliberations."

The United States Supreme Court quoted the

lower court opinion of the Ohio Supreme Court:
".

. . murder and mystery, society, sex and suspense

were combined in this case in such a manner as to

intrigue and captivate the public's fancy to a degree

perhaps unparallel to recent annals. Throughout the

pre-indictment investigations, the subsequent legal

skirmishes and the nine-week trial, circulation-con-

scious editors catered to the insatiable interest of the

American iDublic in the bizarre. ... In this atmosphere

of a 'Roman holiday' for the news media, Sam
Sheppard stood trial for his life." The Supreme Court

went on to say: "Indeed, every coru't that has con-

sidered this case, save the court that tried it, has

deplored the manner in which the news media
inflamed and prejudiced the public."

It is not surprising, then, that respective bar and
press groups cite the Sheppard case in efforts to

charge the other with responsibility for most of the

"free press-fair trial controversy." In fact, however,

the decision cites fault in court and press and, in

effect, calls upon each to exercise appropriate re-

sponsibility to assure a fair, effective judicial process.
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Regional Workshops on the Uniform Commercial Code

A scries of five regional ivorksholn on the Uiiifonn Coiuiuercial Code as it affects the office of

Register of Deeds will be held during the latter half of March. The ivorkshops are designed for both

registers of deeds and their staffs.

The dates and places of the five meetings and the counties in each region are follous:

REGION 1

REGION 2

REGION 3

REGION 4

Tuesday, March 21

Elvira Allrcd. Pitt Countij, Hostess

Greenville

Warren, Franklin, Nash, Wilson, Grefne, Cra\ en, Carteret, Pamlieo. Beaufort, Ihde, Dare,
Tyrrell, W'ashington, Martin, Edgecombe, Halifax, Northampton, Hertford. Bertie, Gates.

Chowan, Perquimans, Pas(|notank, Camden, and Currituck

Wednesday, March 22

Euhi Whitlcii. Waipie Count i/. Hostess

Goldsboro

Wake, Johnson, Lenoir, Jones, Onslo^^, Duplin, Pender. \e\\ Hano\cr. Brunswick. Colum-
bus. Bladen. Sampson. Robeson. Scotland. Hoke. Cnmbi'rland, and Harnett

Friday, March 24

Duke Paris, Alanianec Countij, Host

Graham

Stokes. Rockingham. Caswell, Person, Granville, \'ance, Durham, Orange, Guilford, Forsyth,

Da\idson. Randolph. C'hatham, Lee. Moore. Montgomery and Richmond

Tuesday, March 28

Li/nn Ncshit. Iredell Countij, Host

Statesville

Watauga. .'\she, Alleghanv. Surr\'. Yadkin. \Mlkcs. Caldwell, Alexander. Da\-ie, Rowan.

Catawba. Lincoln. Gaston, Mecklenburg. Cabarrus. Stanlw Union, and .\nson

REGION 5 Wednesday, March 29

^Mlliani D/i;t;s and Jesse Scarles. Buncombe Countij, Hosts

Asheville

Cherokee, Graham, Clav, Macon, Swain, Jackson, Trans\l\ania. Haywood, Madison, Hend-

erson, Polk. Rutherford. Cleveland. Burke. McDowell. .-\.\erv. Mitchell, and Yancev



WATCH
for these new Institute Publications . . .

The Laws of Arrest, Search and Seizure, and Evidence

by Allan Ashman

Douglas R. Gill

and William A. Campbell

County Finance

by Robert G. Byrd

The April Calendar . . . Schools and Conferences

"Municipal Administration March 31-April 1

April 14-15

April 28-29

Building Inspection Course March 31-April 1

April 21-22

Wildlife Testing April 3-5

April 10

Probation OfiBcers April 3-5

April 19-21

10th Annual Planning Conference April 6-8

Public Welfare Workers April 10-14

Local School Boards In-Service Conference April 14-15

Highway Department Pre-Retirement April 17-18

Training Impact Project April 18-20

Delinquency Control Institute April 24-27

New Tax Collectors April 24-28

"Already in session. Enrollment closed.


