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Adopting the "Unadoptable":
Anita R. Brown-Graham

//l A Ahy would anyone adopt four children after

V V raising six?" This question has undoubtedly-

been asked many times of Rodger and Rebecca Small.

Their answer is simply "[B]ecause we're committed to

the society we live in."' The Smalls, who are African

American, were concerned about the number of black

children in extended foster care with no prospects for

permanent placements.

The same concern led to the creation of Another

Choice for Black Children (hereinafter referred to as

Another Choice) in January 1995. Located in Sanford

but operating statewide, the private nonprofit agency

has set out to break down the barriers to adopting black

children and children with other special needs. It gives

particular emphasis to children who are older than five

years, to sibling groups, and to children who have sig-

nificant physical or mental health complications. For

two years Another Choice has been beating the odds,

making adoption placements that were once consid-

ered impossible in phenomenal numbers. As of April

1997, the agency had placed 122 children. Of these,

102 were black, 10 white, and 10 biracial.- Thirty-one

represented sibling groups with as many as five mem-
bers, and about 80 percent required ongoing special

medical care.' This article describes the origins of the

agency and the operating style that makes it distinctive.

Another Choice has emerged at a time when public-

rhetoric is calling for an increased emphasis on helping

children reach their full potential, especially children

from disadvantaged backgrounds. Public policies have

begun to follow the rhetoric. These policies seek to

enhance the family as the primary unit of communities

but recognize that "family" is based on more than mere

biology. When biological parents are unable or unwill-

ing to care for their children, the public and private

sectors are encouraging others to assume the parental

role through adoption. 4 For example, in its last session,

the General Assembly amended the adoption laws to

The author is an Institute of Government faculty member who

specializes in housing, community development, and public

official liability.

make adoptions quicker and less cumbersome (see

"Agency Adoptions in North Carolina," page 4). Also,

public and private nonprofit adoption agencies are

streamlining the adoption process to make it more

manageable and therefore more attractive to potential

adoptive parents. Federal income tax laws now provide

a credit to defray the sometimes considerable costs of

adoption. Further, private companies are routinely

beginning to offer adoption subsidies and parental

leave policies for employees who adopt.

Ruth Amerson (seated at right), director of Another Choice, and

two families who have adopted children through the agency. On
the left are Joe and Edna Osborne with their five adopted chil-

dren. (The Osbornes are in the process of adopting two more

children.) On the right are Carolyn and Willie Edmonds with

their three children, two of whom were adopted.
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One Agency's Success Story

All of this is good news for most of the 40,000 chil-

dren all over this country who have been legally-

cleared for adoption (their biological parents' rights

having been severed) but remain on waiting lists. For

some of those children, however, adoption remains an

improbable option. Institutionalization in foster care

is their fate.

Who are these "unadoptable children"? They are re-

ferred to in the adoption industry as "children with

special needs." The special need may exist because

the children have significant physical or mental health

complications, are older, or are part of a sibling group

that wants to be kept together. The special need also

may exist simply because the children are black.

About 40 percent of the nation's children who are le-

gally free for adootion are black/

The Origins of Another Choice

Another Choice grew out of a statewide network of

local councils known as Friends of Black Children.

These councils, composed of social workers from pub-

lic agencies, adopted children, adoptive parents, and

other interested members of the respective local com-

munities, joined forces to respond to alarmingly low

numbers of adoptions of black children in North Caro-

lina in the early 1980s. Although 40 percent of the

state's adoptable children were black, only 16 percent

of adoption placements were of black children.6 Black

children tended to wait four to five years longer than

other children for permanent placement, and if they

were older or part of a sibling group, the likelihood of

adoption was bleak.
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Agency Adoptions in North Carolina

by Janet Mason

"Adoption" is "the creation by law of the relationship of parent

and child between two individuals." 1 In North Carolina, adop-

tion may occur only through a court proceeding and only by

complying with precise statutory requirements. 2

The purposes of the adoption statutes include protecting

children from unnecessary- separation from their original parents

and facilitating the adoption of children by persons who can give

them love, care, security, and support.'

Prospective adoptive parents begin an adoption proceeding

by filing a petition in the district court. The clerk of superior

court handles most aspects of most adoption proceedings. How-
ever, a district court judge decides contested issues.

Adoptions in North Carolina are governed by Chapter 48 of

the North Carolina General Statutes (G.S.). These laws were

completely rewritten effective July 1, 1996. 4 The revision was

the result of extensive work by the North Carolina General Stat-

utes Commission and is based substantially on the Uniform

Adoption Act, making North Carolina laws more similar to the

adoption laws of some other states.

G.S. Chapter 48 deals with both "agency placement adop-

tions," those in which county social services departments or li-

censed adoption agencies place children, and "independent" or

"direct placement adoptions," those in which parents directly

place their children. It includes special provisions for the adop-

tion of children by stepparents or former parents and for the

adoption of adults. The following questions and answers summa-
rize the provisions of G.S. Chapter 48 relating to agency place-

ment adoptions of children.

Who may adopt a child?

A single adult or a married couple may adopt a child. (For

simplicity's sake, however, this summary uses the plural.) One
spouse may petition alone if the other spouse is incompetent or

if the court waives the requirement that the spouse join in the

petition. However, two people who are not married to each

other may not adopt a child jointly.

When may a petition for adoption be filed?

A petition for adoption of a child may be filed only after an

agency has placed the child with the prospective adoptive par-

ents. Then it must be filed within thirty days. The court, how-
ever, may waive the placement requirement and extend the time

for filing the petition.

What must occur before a child is placed?

Before an agency may place a child for adoption, the prospec-

tive adoptive parents must obtain a "preplacement assessment."

This evaluation of the adoptive home and parents must include

a finding that the parents are suitable to be adoptive parents,

either for a particular child or in general. People who want to

adopt a child do not have to identify a particular child before

obtaining the assessment, but the assessment must have been
completed or updated within the eighteen months before a child

is placed with them for adoption.

How can prospective adoptive parents obtain a

preplacement assessment?

Either a licensed adoption agency or a county department of

social services may do the assessment. Agencies may charge rea-

sonable fees for assessments. However, county departments of

social services may charge fees on a sliding scale and must waive

them for people who are unable to pay.

Are there any residency requirements?

Prospective adoptive parents may file an adoption petition in

North Carolina if they meet either of the following conditions: (1)

they are domiciled in North Carolina, and the child has lived in the

state from birth or for at least six consecutive months before the

petition is filed; or (2) they have lived or been domiciled in North

Carolina for six consecutive months before filing the petition. 5

Where in North Carolina should the petition be filed?

The adoptive parents may file the petition in any county

where (1) they reside or are domiciled, (2) the child resides, or

(3) the agency that placed the child is located.

Who must consent to the adoption?

Children placed by agencies have usually been freed for adop-

tion through the parents' consent (by relinquishing the child to

the agency for adoption) or through a court proceeding to termi-

nate the parents' rights. When either of these actions is final

—

that is, when the time for revoking consent has expired or when
a court order terminating the parents' rights has not been ap-

pealed or has been affirmed on appeal—the parents' consent to

the adoption is not required. The agency placing the child should

ensure that the child is legally free for adoption or should fully in-

form the prospective adoptive parents of any legal risks or any un-

certainties about the child's legal status.

What happens after the petition is filed?

Whenever a petition for adoption of a child is filed, the court

must order an agency to prepare a "report to the court" to as-

sist the court in determining whether the proposed adoption is

in the child's best interest. The statute includes detailed require-

ments about the contents of the report and requires that the

agency file the report with the court within sixty days of receiv-

ing the order unless the court extends the time. For preparing

reports, as for conducting preplacement assessments, agencies

may charge reasonable fees, but county departments of social

services may charge fees on a sliding scale and must waive them

for people who are unable to pay.

When is the adoption completed?

If the petition is not contested, the adoption should be com-

pleted within six months of the filing of the petition and may

be completed without a court hearing. If the petition is con-

tested, the court must hold a hearing within the same six-month

period. In either event the court may extend the time. After a

final order of adoption is entered, the state will issue a new birth

certificate for the child.
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Other Relevant Provisions of the 1996 Revision

The 1996 revision of the adoption law also did the following:

• Expanded the list of expenses for which the biological

parent may legally be reimbursed to include counseling

services related to adoption, ordinary living expenses dur-

ing pregnancy and for up to six weeks after birth, legal

fees, travel, and other administrative expenses.

• Deleted provisions for an "interlocutory decree" (a provi-

sional adoption decree that has the effect of giving the

adoptive parents legal custody of the child) but specified

who has legal custody of a child between placement for

adoption and entry of the final order.

• Allowed fathers but not mothers to give consent to adop-

tion before a child is born.

• Specified different time periods during which parents' con-

sent to adoption is revocable, depending on the age of the

child: for children up to three months of age, twenty-one

days after it is given; for minors over three months old,

seven days. 6
If parents consent to a particular adoptive

placement, revoke that consent, then give a second consent

to the same placement, the second consent is irrevocable.

Caution

This summary is not a complete description of adoption pro-

cedures or adoption law in North Carolina. Readers who ha\c

an interest in adopting a child or who have specific questions

about law or procedure are encouraged to consult an authorized

adoption agency, an attorney, or both.

Notes

l.G.S. 48-1-101(2).

2. The North Carolina Supreme Court, in Lankford v, Wright,

No. 308PA96 N.C. LEXIS 594 (N.C. Sept. 5, 1997), recently rec-

ognized the doctrine of "equitable adoption." In very narrow cir-

cumstances, and for the sole purpose of determining inheritance

rights, that doctrine treats a person as if he or she had been adopted

even though statutory procedures were not followed. It does not,

however, create a legally recognized parent-child relationship.

3. G.S. 48-1 -100(b)(1).

4. 1995 N.C. Sess. Laws ch. 457.

5. A person's domicile is his or her place of legal residence.

A couple may be domiciled in North Carolina if they have

moved here with the intent to remain, even if they have not

been here for six months. A couple may be temporarily absent

from the place of legal residence but intend to return, without

interruption of a required period of domicile. For example, a

couple who reside permanently in North Carolina and intend to

remain but spend the month of April in Florida would not be

precluded from filing an adoption petition in June.

6. For adoption of an adult, consent is revocable at any time

before the final order is entered.

The author is an Institute of Government faculty member who
specializes in social services and juvenile law.

The difficulties in placing black children in

adoptive homes in North Carolina were typical

of those experienced nationally. A 1990 survey

conducted by the North American Council on

Adoptable Children attributed the difficulties to

"systemic racism within the procedures, guide-

lines and management of adoption agencies; pro-

hibitively high adoption fees; and failure to re-

cruit minority families."^

Because public agencies must devote many
resources and give priority to child protective

services, there often is little time for recruiting

adoptive parents. When Friends of Black Chil-

dren formed, there also was a prevailing wisdom

that few black families were available to adopt

the black children lingering on waiting lists

around the state. The local Friends of Black

Children councils believed that they could help

public agencies recruit adoptive black parents.

The local councils resolved to prove that black

families would adopt—and they did.

Friends of Black Children's local councils

were responsible for finding adoptive homes for

about 700 children statewide in seven years. The

local councils recruited significantly more adop-

tive parents than the number of placements,

however, and soon became concerned about the

number of black families who either withdrew

from or were selected out of the adoption pro-

cess by public agencies before a placement could

be made. The local councils later attributed the

elimination of disproportionately large numbers

of otherwise-qualified black adoptive parents to

the training and qualification processes used by

public agencies. What was needed was an

agency that would show sensitivity to and be

flexible with potential families so as not to deter

or divert them from adoption. Along with the

Youth Advocacy and Involvement Office of the

North Carolina Department of Administration,

Friends of Black Children created Another

Choice for Black Children.

A Different Way of Operating

Another Choice does all the things that con-

ventional adoption agencies do, but it does some

of them in a different way. Its recruitment strat-

egy is intense and focused, its services reflect sen-

sitivity and flexibilitv, and its working style is

marked by a spirit of cooperation with the private

and public adoption agencies.

Popular Government Fall 1997



Recruitment of Black Adoptive Families

Another Choice refused to accept the notion that

black families were not interested in adopting. This

notion can be traced to research of questionable meth-

odology in the 1960s. More recent studies dispute

such findings, instead suggesting that effective recruit-

ment strategies will yield high numbers of black fami-

lies eager to adopt. Another Choice's experience

supports this later research. At any given time, about

fifty qualified black families are on Another Choice's

waiting list for training and processing.

At the start the agency carefully selected a name to

reflect the priority that it would give to finding adoptive

families for black children. Initial publicity included in-

formation on Another Choice's purpose and sen ices

and a notice that the agency did not charge a fee.

Xow, as part of its continuing recruitment strategy.

Another Choice widely publicizes its sensitivity to the

circumstances of many black families. The agency

must follow state guidelines in selecting adoptive par-

ents. Within those guidelines, however, there is room

for discretion, and Another Choice exercises that dis-

cretion in favor of people who genuinely demonstrate

a desire and an ability to care for a child. The agency

makes a particular effort to let potential adoptive par-

ents know that there is no arbitrary, predetermined set

of criteria on which they will be judged. Adoptive par-

ents do not have to be married, be affluent, own a

home, or be members of a specific religion (or any reli-

gion) to be approved for placement by Another Choice.

The agency proudly touts to potential adoptive

parents its belief that a more conventional agency

might have turned down some of the families it has

approved. For instance, Ruth Amerson, the effusive

director of Another Choice, has said, "A husband may
have held several jobs over several years, all the while

bringing home a steady paycheck. Some may look at

that as instability. We look at it as resourcefulness."

The agency also uses the media to help publicize

the number of black children available for adoption.

Of the forty children whom it placed during its first

year, it found adoptive families for thirteen through

the statewide media adoption campaign, "Wednes-

day's" or "Sunday's Child." This program highlights

specific children in print or on television in hopes of

sparking a prospective family's interest.

In addition, the local councils of Friends of Black

Children continue the recruitment strategies thev

began before the creation of Another Choice. They
now refer their recruits to Another Choice.

But word of mouth often is the best form of pub-

licity, and successful adopters and adoptees have not

been shy about referring friends and acquaintances to

Another Choice. This informal promotion has been a

constant source of referrals over the past three years.

Services

Of course, effective publicity is never enough. To

be successful, Another Choice has had to make the

process user-friendly for potential adoptive families.

The agency guarantees that it will contact potential

adoptive parents within seven days of their initial in-

quiry. The three staff members who conduct personal

interviews hold them at times convenient to potential

parents. The staff members also hold training sessions

at convenient times. As of January 199", 172 families

had completed the eight-week adoption classes.

The agency provides adoption supervision on its

placements for one year. That is, agency personnel

make site visits and telephone calls to ensure that the

placement is going smoothly. \\ hen necessary, the

agency also provides more extensive post-adoption

services. If there is any indication that a placement

may be in jeopardy, the agency immediately imple-

ments appropriate strategies: visiting the family

weekly or even daily; assisting the family in contact-

ing schools and mental health providers; assigning

mentors to the adopted children or the adoptive par-

ents; providing respite for the adoptive parents; or

supplying transportation for the family to necessary

supportive services.

Cooperative Working Relationships with

Other Agencies

Another Choice relies heavily on its good working

relationships with public and private agencies across

the state. It does not take in adoptable children directly.

Rather it accepts referrals of available children from

agencies that need help in finding adoptive families. So

far, referrals have come from about forty public agen-

cies across the state, and Another Choice has made 122

placements in cooperation with these agencies.

Another Choice's working relationships with other

agencies depend on its competence and credibility.

The agency has established its competence in several

ways. It conducts its home studies very carefully. The

resulting record of 100 percent placement success

speaks for itself. Also, the agency's staff is well trained

and experienced. All three full-time staff members
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worked with foster care or adoptions in public agen-

cies before joining Another Choice, and two worked

with Friends of Black Children. In addition, two arc

themselves adoptive parents. There are also five part-

time staff members. Of the total staff, six have gradu-

ate degrees. With the staffs experience and demon-

strated dedication to making adoption a viable

alternative for children with special needs, the agency

enjoys a strong level of support from county depart-

ments of social services. In a recent survey conducted

by Another Choice, 94 percent of the public agency

respondents who had referred children to Another

Choice rated their experience as positive."

Funding and Support

Another Choice's annual operating budget is ap-

proximately 5300,000. Government grants account for

most of that amount, the North Carolina Department

of Human Resources providing $150,000 per year and

the United States Department of Health and Human
Services $100,000. Additional funding has come from

private foundations, such as the Duke Endowment
and the Z. Smith Reynolds Foundation.

In-kind services and small cash contributions do-

nated by individuals across the state often are crucial

to Another Choice's continued operation. In October

1995, after the agency had lost its lease, its future

looked grim. It could not afford suitable space at mar-

ket rates. Desperately, Another Choice turned to the

local newspaper to publicize its plight. A local funeral

director answered the call for help by agreeing to fix

up a vacant site for the agency. Other community

supporters sent money. In November 1995 Another

Choice moved into its new home.

Conclusion

Skeptics wondered whether this agency could ac-

complish its primary mission of finding suitable adop-

tive homes for black children. "After all," some said,

"black people don't adopt." Another Choice for Black

Children was willing to defy that stereotype. The al-

ternative was to have hundreds of black children

spend a lifetime in foster care, never having an oppor-

tunitv to be a permanent member of a family. An-

other Choice has proven the skeptics wrong. As one

adoptive parent put it, "They are more than an

agency; they are a ministry working to create new
families in North Carolina." 11

Notes

1. Blake Dickinson, "Family Honored for Giving Home
to Foster Children," Herald-Sun (Durham), Nov. 4, 1995, Al.

2. One of Another Choice's funding grants requires that

at least 60 percent of its placements be of black children.

Fike most adoption agencies, Another Choice tries to place

children in families with the same ethnic and cultural heri-

tage. The recruitment of adoptive black families is therefore

critical to its success. However, Another Choice's emphasis

on recruiting black families does not mean that it will not

consider placing a black child in a white family. [In fact, fed-

eral law (the Multi-Ethnic Placement Act) prohibits any

agency from basing placement decisions solely on race.]

3. Adoptive parents can receive subsidies ranging from

S3 15 to $400 per month to provide care for adoptees with

significant physical or mental health complications.

4. Adoption is not the answer for all children. Too
much public agency emphasis on adoption could draw chil-

dren into a system in which they do not belong. For some,

family preservation is possible, and temporary placement

out of the home is an appropriate short-term solution. But

too much emphasis on family preservation can result in an

unwise struggle to keep families together to the detriment

of the children.

5. Ruth Amerson, director of Another Choice, inter-

view by author, Jan. 19, 1997.

6. Amerson interview.

7. Amerson interview.

8. Eileen Davis, "Wanted: Families to Adopt," Rlack

Enterprise (Nov. 1992): 26.

9. Andrew Billingsley and Jeanne Giovannoni, Children

of the Storm: Black Children and American Child Welfare

(New York: Harcourt Brace Jovanovich, 1972).

10. See Leora Neal and Al Stumph, Transracial Adoptive

Parenting: A Black/White Community Issue (Bronx, N.Y.:

Haskett-Neal Publications, 1993), citing Ronne Cook and

Andree Sedlak, Adoptive Services for Waiting Minority and

Nonmmoritv Children (Westat Inc., 1986).

1 1

.

"The Surveys Are In," Another Choice Newsletter

(May 1997): 4.

12. "Kudos to Another Choice," Another Choice News-

letter (May 1997): 5. B
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Initiative, Referendum, and
Recall in North Carolina

David M. Lawrence

Developers in a North Carolina city have proposed

a huge real estate project within the boundaries

of the city's watershed. The project complies with

current zoning, and a majority on the council support

it, but many citizens are appalled at the threat to the

watershed. When they realize the futility of obtaining

help from the council, they decide to seek a citizens'

vote to force a moratorium on all new development in

the watershed until the city's comprehensive plan is

rewritten. They soon learn, however, that there is no

right to a citizens' vote under North Carolina's gen-

eral laws. The project goes ahead.

In another city a council member has pleaded

guilty to charges of indecent exposure, and citizens

throughout the city want him off the council. They

expected his guilty plea and conviction automatically

to cause his removal. But the crime is only a misde-

meanor, and conviction of a misdemeanor does not

disqualify a person from holding public office. The
council member steadfastly refuses demands from the

public and the other council members that he resign.

Therefore the citizens seek to recall him from office.

But like the citizens seeking a vote on the morato-

rium, they discover that the action they want to take

is not possible under the general laws of the state.

They can do nothing to force the council member
from office before the end of his term.

In nineteen North Carolina cities, however, and in

one school district, citizens may petition to place pro-

The author is an Institute of Government faculty member who

specializes in local government law.

posals for ordinances on the local ballot, to recall their

elected officials, even to force a popular vote on an

ordinance adopted by the governing board. For those

units the General Assembly has enacted local legisla-

tion that permits the use of one or more of these citi-

zen-initiated procedures of direct governance. This

article describes the local acts and communities' expe-

riences under them. 1 The article begins with defini-

tions and a brief history of initiative, referendum, and

recall. It then identifies the North Carolina local units

in which those powers are available and summarizes

the legislative details (and policy choices) of the pow-

ers.- It concludes with descriptions of the instances in

which the powers have been used in the communities

in which thev are available.'

Definitions

"Initiative" is the power of citizens to propose an

ordinance (or at the state level, a statute or a consti-

tutional amendment). If the governing board refuses

to adopt the proposal, it is put on the ballot in a spe-

cial election and becomes law if a majority voting in

the election approve it. "Referendum" is the power of

citizens to force a vote on an ordinance just adopted

by the governing board. Only if a majority vote in fa-

vor of the ordinance does it go into effect. "Recall" is

the power of citizens to force an elected official to

stand before the voters before the end of the term to

which he or she was elected. If the vote goes against

the official, the official immediately loses his or her

elected position.
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Initiative, Referendum, and
Recall across the Nation

Initiative, referendum, and recall first entered

American law and politics at the very end of the nine-

teenth century. In 1898 South Dakota's voters ap-

proved a constitutional amendment providing for

initiative and referendum at the state level; in the

same year both powers became part of the city char-

ter of San Francisco. 4 The idea of initiative and ref-

erendum, and of recall, was soon taken up by the

Progressive movement, and the movement's success

over the next two decades led to the inclusion of the

three powers in the constitutions of a sizable minor-

ity of states. By 1920 nineteen states had placed ini-

tiative powers in their state constitutions, and about

half that number had added recall of state officials.

Further, a group slightly larger than the latter had

authorized recall at the local level by statute. The

Progressive movement was largely a western phenom-

enon, so most of the states constitutionally adopting

any of the three powers in this first stage were located

west of the Mississippi. None were in the South. h

The initial growth of initiative, referendum, and

recall nationally ended about 1918, with little expan-

sion during the next forty years. There has been some

growth, however, since about 1960. According to a

1989 book, state-level initiative or referendum is avail-

able in twenty-six states, and state-level recall in six-

teen. In addition, a number of other states provide for

these powers at the local level, by statewide legislation.

The merits and the demerits of the powers have

been argued since their first enactment almost a cen-

tury ago, and the arguments are no closer to resolu-

tion today than at any time in the past.
15 Among the

arguments offered in favor of initiative and referen-

dum are that they (1) reduce the influence of politi-

cal bosses and special interests in enacting legislation,

by permitting direct action by

the voters; (2) facilitate the en-

trance of new ideas into the JE™!!-»»w-i

political arena; (3) increase citi-

zens' participation in govern-

ment, thereby increasing their

interest and reducing their

alienation; and (4) improve

civil education and lead to

a better-informed electorate.

The arguments offered in

opposition include assertions

that initiative and referen-

dum (1) do not reduce the influence of special inter-

ests but in fact increase it because of the financial

power of such interests to gather signatures and

thereby place measures on the ballot and then affect

the vote itself through political advertising; (2) (espe-

cially initiative) result in poorly drafted legislation and

bypass the expertise of legislators and their staffs; and

(3) eliminate the opportunities for compromise in de-

veloping legislation, giving the voters only the option

to vote yes or no on a specific measure. Sometimes

opponents also argue (usually privately) that the vot-

ers just are not capable of making good decisions.

Among the arguments offered in fav or of recall are

that it (1) improves popular control over government,

ensuring that elected officials will remain responsive

to their constituents; (2) increases citizens' interest in

government; and (3) permits longer terms for elected

officials because voters always have the power to re-

move an unresponsive or abusive official. The oppos-

ing arguments include assertions that recall (1)

restrains innovation by elected officials because of

their concern about a heated response from voters; (2)

may be used for partisan purposes; (3) encourages one-

issue voting rather than a consideration of an official's

complete range of views and actions; and (4) forecloses

investigation and use of more appropriate means of

removing elected officials (such as by going to court).

Initiative, Referendum, and
Recall in North Carolina

Eight North Carolina cities are subject to provi-

sions in their charters that allow citizens to petition

for initiative or referendum, and two other cities are

subject to charter provisions that allow initiative

alone." Sixteen cities and one school district are sub-

ject to local acts, usually charter provisions, that allow
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Table 1

Units Subject to Initiative, Referendum, or Recall

Unit Initiative Referendum Recall

Aberdeen

Asheville • X

Cajah's Moi ntain

Carrboro X

Chapel Hill

Chapel Hill--Carrboro Schoo s X

Durham
Foxfire

Greensboro X

Lew isville •

Lumberton • • X

Morganton •

Pinebluff •

Raleigh X X

River Bend X X

Statesville

Troutman X

Wilmington X

Winston-Sal em • X

Wrightsville Beach X

for the recall of any elected official in those units.

Tw enty units altogether are subject to one or more of

the powers. Those units and the powers that are in

effect in each one are set out in Table 1.

Although each power is broadly comparable across

units, there is considerable variation in detail from one

unit to another. A brief summary of the differences

illustrates the policy choices that are necessary before

any of these powers are extended to a local gov em-

inent in North Carolina.

Initiative and Referendum

Actions excluded. In states with w idespread avail-

ability of initiative and referendum at the local level, a

rich case law addresses the kinds of actions normally

taken by the governing body that are subject to one or

the other pow er, or both. For example, courts com-

monly hold that administrative actions, as opposed to

legislative actions, are not subject to the two powers.

Therefore the voters may not initiate a measure to fire

the city manager. There are also rulings that annex-

ations, annual budget ordinances, tax levies, and even

zoning ordinances are not subject to the two powers.

(There are, as well, decisions reaching opposite conclu-

sions.) In North Carolina, some but not all of the local

acts granting initiative or referendum pow er exclude

certain kinds of measures from the power. Most com-

monly (in six of the ten cities with initiative), thev ex-

clude the annual budget ordinance. Two or three (vari-

ously) of the local acts also exclude tax levies, setting of

salaries, and franchise ordinances. Apart from these

few exclusions, how ever, the acts appear to open to

initiative or referendum the full range of actions that

may be taken by ordinance. Moreover, there is no ex-

ample in North Carolina of a court holding that a par-

ticular action is not open to initiative or referendum.

Number of signatures required. There is no uni-

formity among the local acts in the number of signa-

tures required to force an election on an ordinance

proposed by petition or adopted by the council and

subjected to voter approval. Five of the cities tie the

requirement to the number of registered voters, call-

ing for either 10 or 15 percent. 1 " The remaining five

tie it to the number of persons voting in the last city

election, requiring either 25 or 55 percent.

Permissible responses from the governing board.

\\ hen a city council receives an initiative petition, the

local acts give it a relatively short time in which to adopt

the proposed ordinance itself, thereby eliminating the

need for an election. The shortest period is 1 5 days, the

longest 60. If the council declines to adopt the ordi-

nance, it must schedule an election. The time within

which this vote must be held varies considerably: two

acts require it to be held within 60 days after the petition

is received, three within 90 days, two within 150 days,

two within 6 months, and one w ithin one year.

Use of a petitioners' committee. Five of the local

acts require the use of a petitioners' committee when

initiative or referendum is attempted. Such a commit-

tee, to be named in the petition and made up of five

signers, is entitled to act for the petitioners as a group.

For example, it may seek to amend the petition if the

city clerk determines that the number of signers is

insufficient, or to withdraw the petition if the city re-

sponds with action satisfactory to the committee.

Amendment or repeal of the ordinance. When
citizens enact an ordinance through initiative, it be-

comes another city ordinance, part of the city code.

Normally a city council may amend or repeal any or-

dinance at will, subject at most to certain procedural

requirements. But if that council power extended to

a citizen-initiated ordinance, the council could nullify

citizens' action simply by repealing the ordinance or

by amending it beyond recognition. Perhaps because

the drafters of the legislation recognized this possibil-

ity , four of the local acts permit only the voters to

amend or repeal an ordinance enacted through citizen

initiative. (The council may initiate an election on

10 Popular Governn4ent Fall J 997



amendment or repeal of such an ordinance, however;

no citizen petition is necessary.) The other local acts

take the opposite tack. Probably because it would be

politically difficult, if not impossible, for the council

to amend or repeal an ordinance enacted through citi-

zen initiative, these acts either permit the council to

treat such an ordinance like one adopted in the nor-

mal manner or say nothing at all about the issue.

Recall

Reasons for recall. In some states an elected offi-

cial may be recalled only for cause. The petitions sub-

mitted in opposition to that official must set out the

reasons that recall is sought, and the courts have ju-

risdiction to determine if the reasons constitute legally

adequate cause." Simple disagreement with the views

or the policy decisions of an official is not adequate

cause in the states with such a requirement. In North

Carolina all but three of the local acts establishing a

right of recall require the petitions to set out the rea-

sons that recall is sought, but the matter ends there.

The acts make no further reference to those reasons,

and there appears to be no basis under the acts to

deny a petition or to challenge a recall because the

grounds are inadequate.

Frequency of recall attempts. One of the argu-

ments made against recall is that it permits harass-

ment of elected officials. No sooner has an official

survived one recall election than another petition is

presented against her or him. A few of the local acts

establishing recall in North Carolina respond to this

possibility by giving an elected official a limited pro-

tection against it. In the cities subject to these local

acts, once an official has survived a recall election, no

new petition may be presented against that official for

at least six months. In addition, in one city's recall

provision, an office holder may be subjected to recall

only once during her or his term of office.

A larger number of the local acts, although far from

all of them, place limits on when a recall petition may

be submitted. Several do not permit submission dur-

ing (variously) the first three, six, or twelve months of

an official's term, apparently reflecting the notion that

an official should be given a chance to express his or

her views or demonstrate his or her competence be-

fore being subject to recall. In addition, five of the

local acts prohibit submission during the last six

months of an official's term, apparently on the ground

that the term will soon be over and the voters will

have their opportunity to judge the official if he or she

runs for reelection.

Number of signatures required. As with initiative

and referendum provisions, the local acts vary consid-

erably in the number of signatures necessary to force

a recall election. (Indeed, in some of the cities with

both initiative and referendum, and recall, the signa-

ture requirement for initiative and referendum is dif-

ferent than it is for recall.) The largest number

required is 40 percent of the town's registered voters,

applicable in one city. More common is 25 percent of

the registered voters, either the current number or the

number registered at the time of the last election in

the unit. Other local acts require (variously) 15 per-

cent, 10 percent, or 8 percent of registered voters. A
slightly different approach is used in four cities, where

the number required is 25 percent of the number qf

persons who actually voted in the most recent city

elections. That number is probably comparable to, or

even lower than, the number necessary in the units re-

quiring 8 or 10 percent of the registered voters.

Deadline for gathering petitions. Five of the local

acts require the sponsors of a recall drive to register

their effort with the unit. They then have thirty days

to gather the required number of signatures. The re-

maining local acts contain no such requirement.

Timing of the recall election. If citizens care

enough to petition to recall an elected official, they

usually want the recall election to take place as soon

as possible. The various local acts require the unit's

governing board to hold the election within a reason-

ably short time after it receives the petitions, al-

though there is considerable variation in that short

time. Several of the acts, though, contain time re-

quirements that are inconsistent with the demands of

holding a special election. Two require the election

(or a primary) to be held within 20 days after the pe-

tition is received, and one within 30 days. It is hard

to understand how the local board of elections can

conduct an election on such short notice. 12 More

commonly the acts require the unit to hold the elec-

tion within either 60 days or 90 to 100 days after it

receives the petitions.

Types of recall elections. The various local acts

call for two types of recall elections. The first limits

the question before the voters to whether the named

official should be recalled. If a majority vote in favor

of recall, a vacancy is created and the governing board

fills it by appointment. (Almost all the acts using this

form of recall election forbid the governing board

from reappointing the person just recalled.) The

Popular Government Fall 1997 11



second type calls for a special election for the seat

held b\ the named official. In the election anyone (in-

cluding that official) may run. Whoever finishes first

is elected to the remainder of the official's term. Ten

of the units with recall use the first type of election,

seven the second.

Use of Initiative, Referendum, and
Recall in North Carolina

Initiative and Referendum

According to the records of the ten cities with char-

ter authority for initiative or referendum, the power

has actually been used in five of them. This section

details the fourteen initiative or referendum efforts

that resulted in a petition to the city.

Greensboro

Spring 1946. Greensboro was the first North Caro-

lina city actually to use initiative or referendum, and it

has used the powers more often than any other city. Its

first use was in late spring 1946.'
;

After the war, inter-

est had developed in building an auditorium in Greens-

boro as a war memorial, and the initial plan was to build

it on a site on the western side of downtown Greens-

boro. City elections in 1946, however, brought in a new

council that thought the site to be better suited for the

natural expansion of commercial development in

downtown, and the city began preparations for selling

the property. Many citizens disagreed, and a petition

was submitted to the council requiring that the prop-

erty be permanently dedicated to public purposes; the

intention was to use the property for a park. Despite

the initiative the city continued the process of selling

the property. The petitioners eventually secured a

court order enjoining the city from completing the sale

until the vote could be held. When it came, the vote

was against the petition, 1,326 to 1,123, and the coun-

cil was again free to sell the property.

Fall 1958. The second Greensboro initiative, which

came in 1958, involved an issue that was highly charged

at the time— fluoridation of the city's water supply. 14

The city had first fluoridated the water supply in 1952.

Then in 1954, apparently because of an ensuing con-

troversy, the council placed the issue before the voters,

and they voted to take fluoride out of the water supply.

In September 195S, proponents of fluoridation submit-

ted petitions to force another citizen vote, to be held at

the No\ ember elections. A majority of the council,

however, adamantly opposed fluoridation, and in early

October they voted to reject the petition as inad-

equate. The council's attorney told them that they

were wrong in doing so. In late October so did a supe-

rior court judge, who ordered them either to fluoridate

or to put the issue on the ballot on November 4, only

six days away. After the state supreme court refused to

stay the trial court's order, the council reluctantly went

along. In the election, though, the voters voted the

petition down by a significant margin, ",441 to 5,023.

Greensboro's water remained free of fluoride.

Spring/summer 19S9. Greensboro's next experi-

ence with initiative and referendum began in spring

1989, when the city council rezoned an 18-acre tract

to permit construction of a shopping center.
1. There

was an outcry from neighboring property owners. As

a result, the city council took the issue up again about

a month later. It voted to confirm its initial action. A
month after that, the council was presented with pe-

titions demanding that it either reverse its two earlier

actions or call a referendum on whether the rezoning

should go into effect. (This appears to be the first

North Carolina use of the referendum power, as op-

posed to the initiative power.) Given the apparent

strength of public opposition, the council eventually

decided to avoid a referendum and voted instead to

reverse the rezoning.

The story did not end there, however. The devel-

oper had brought a law suit against the petitioners and

the city and continued it after the city's final vote.

About a year later, the state supreme court decided

that the petition was invalid: The charter required

that it be presented within thirty days after adoption

of the ordinance. It was presented within thirty days

after the second vote, which confirmed the first vote,

but the court held that it should have been presented

within thirty days after the first vote. Because the

petition was invalid, so was the council's vote in reac-

tion to it, and the original rezoning was validated.

The story did not end even with the supreme court

decision. While the case was pending, the developer's

option on the property expired. The developer aban-

doned the project and moved to another site. No shop-

ping center has yet been built on the original tract.

Fall 1989. Just a few months later, Greensboro was

presented with another petition, this one to require the

city to adopt an ordinance restricting smoking in res-

taurants, stores, and other public places.
1 " The council

responded by adopting an ordinance that restricted

smoking in some places, such as elevators, but made

restrictions voluntary in others, such as restaurants.

This was unsatisfactory to the petitioners, and the
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ance voluntary rather than mandatory. Despite the

thousands of signatures on the petition, when the vote

came, the initiative failed by better than two-to-one,

21,871 votes to 9,585.

Summer 1996 to the present. As this article is being

written, still another Greensboro rezoning has led to a

referendum petition, and whether the vote will be held

will be decided in court. In summer 1996 the city coun-

cil rezoned a parcel into a conditional-use zone and ap-

proved a conditional-use permit for the parcel. The
project, a large commercial development, had been

controversial from its inception, and opponents quickly

gathered a sufficient number of signatures to force a

referendum on the rezoning ordinance. The city coun-

cil, following its usual procedures, had adopted the re-

zoning—a legislative action— in the same vote with

which it had approved the conditional-use permit—

a

quasi-judicial action. The developer has sued, arguing

that the petition in fact seeks to reverse the latter action

and that the referendum power does not apply to quasi-

judicial actions. Until the courts rule on the matter,

neither the project nor the referendum is proceeding.

Raleigh

Summer 1982. Raleigh's first use of its charter ini-

tiative procedure occurred in summer 1982, appar-

ently as part of a national movement of people

School Law ^ r_J Send me information about School Law Bulletin
Bulletir

More details on other side

organize a committee to circulate petitions that would

force an election on an ordinance requiring a competi-

tive franchise procedure, and those petitions were

presented to the council in late November. Because

the council itself was leaning toward seeking other

proposals, it quickly approved a process corresponding

to the wishes of the petitioners, and again the city

avoided the need for a special election.

Winter 1990 to fall 1991. Raleigh's most recent ini-

tiative effort involved a controversial road project. 21 In

1988 the city council added a proposed 1.4-mile exten-

sion of Western Boulevard to the city's capital improve-

ment program. Many residents of neighborhoods along

the proposed extension opposed the project, and in

1989 opponents presented an initiative petition to the

city calling for an election on whether or not to block

the project. The county board of elections ultimately

found that petition to have an insufficient number of

signatures, so the next year the opponents tried again,

presenting their petition in December 1990. This one

had enough signatures, and the council eventually

called for a vote to be held along with the October 1991

municipal elections in Raleigh. The proposed ordi-

nance, which would have prohibited construction of

the road, was narrowly defeated, by a few hundred

votes out of more than 21,000 cast. The road is cur-

rently being built.
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boro as a war memorial, and the initial plan was to build

it on a site on the western side of downtown Greens-

boro. City elections in 1946, however, brought in a new

council that thought the site to be better suited for the

natural expansion of commercial development in

downtown, and the city began preparations for selling

the property. Many citizens disagreed, and a petition

was submitted to the council requiring that the prop-

erty be permanently dedicated to public purposes; the

intention was to use the property for a park. Despite

the initiative the city continued the process of selling

the property. The petitioners eventually secured a

court order enjoining the city from completing the sale

until the vote could be held. When it came, the vote

was against the petition, 1,326 to 1,123, and the coun-

cil was again free to sell the property.

Fall 195S. The second Greensboro initiative, which

came in 1958, involved an issue that was highly charged

at the time—fluoridation of the city's water supply. 1
"

The city had first fluoridated the water supply in 1932.

Then in 1934, apparent!) because of an ensuing con-

troversy, the council placed the issue before the voters,

and they voted to take fluoride out of the water supply.

In September 1958, proponents of fluoridation submit-

ted petitions to force another citizen vote, to be held at

the November elections. A majority of the council,

however, adamantly opposed fluoridation, and in early
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decided to avoid a referendum and voted instead to

reverse the rezoning.

The story did not end there, however. The devel-

oper had brought a lawsuit against the petitioners and

the city and continued it after the city's final vote.

About a year later, the state supreme court decided

that the petition was invalid: The charter required

that it be presented within thirty days after adoption

of the ordinance. It was presented within thirty days

after the second vote, which confirmed the first vote,

but the court held that it should have been presented

within thirty days after the first vote. Because the

petition was invalid, so was the council's vote in reac-

tion to it, and the original rezoning was validated.

The story did not end even with the supreme court

decision. While the case was pending, the developer's

option on the property expired. The developer aban-

doned the project and moved to another site. No shop-

ping center has yet been built on the original tract.

Fall 1989. Just a few months later, Greensboro was

presented with another petition, this one to require the

city to adopt an ordinance restricting smoking in res-

taurants, stores, and other public places.
16 The council

responded by adopting an ordinance that restricted

smoking in some places, such as elevators, but made

restrictions voluntary in others, such as restaurants.

This was unsatisfactorv to the petitioners, and the
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matter went to the electorate. The voters approved the

ordinance by a razor-thin margin, 14,991 to 14,818.

Fall 1990. The next year another Greensboro re-

zoning led to a petition demanding that the council

either reverse the rezoning or hold a referendum on

the question. 1 " Although there were apparently a suf-

ficient number of signatures on the petition, the city

council rejected it on technical grounds. The charter

required that the petition include the text of the or-

dinance, and the petitioners had included the wrong

version of the ordinance. In addition, the petition

asked that the city buy the land in question, and the

charter prohibited initiative petitions directing the

city to expend money. Oddly, given Greensboro's li-

tigious history, the petitioners accepted the council's

decision and did not seek to overturn it in court.

Winter 1991. A few months later, in the first

months of 1991, the city returned to the question of

smoking regulation.
ls One of the principal groups op-

posing the 1989 anti-smoking initiative had been

union workers at local cigarette manufacturing plants.

In January 1991 these workers presented the council

with petitions signed by more than 28,000 voters seek-

ing to amend the existing ordinance to make compli-

ance voluntary rather than mandatory. Despite the

thousands of signatures on the petition, when the vote

came, the initiative failed by better than two-to-one,

21,871 votes to 9,585.

Summer 1996 to the present. As this article is being

written, still another Greensboro rezoning has led to a

referendum petition, and whether the vote will be held

will be decided in court. In summer 1996 the city coun-

cil rezoned a parcel into a conditional-use zone and ap-

proved a conditional-use permit for the parcel. The
project, a large commercial development, had been

controversial from its inception, and opponents quickly

gathered a sufficient number of signatures to force a

referendum on the rezoning ordinance. The city coun-

cil, following its usual procedures, had adopted the re-

zoning—a legislative action— in the same vote with

which it had approved the conditional-use permit—

a

quasi-judicial action. The developer has sued, arguing

that the petition in fact seeks to reverse the latter action

and that the referendum power does not apply to quasi-

judicial actions. Until the courts rule on the matter,

neither the project nor the referendum is proceeding.

Raleigh

Summer 1982. Raleigh's first use of its charter ini-

tiative procedure occurred in summer 1982, appar-

ently as part of a national movement of people

concerned about the nuclear arms raee.'
q

In July of

that year, the city received a petition signed by more

than 18,000 persons—well more than twice the num-

ber necessary—asking for an election to enact an or-

dinance that would direct the city manager annually

to petition the president of the United States to pro-

pose a nuclear arms freeze to the Soviet Union. The
city council held a public hearing, described in the

newspaper as attracting the largest number of speak-

ers in the city's history, and then decided to adopt the

ordinance itself rather than pay the expense of a spe-

cial election on the issue.

Summer/fall 1982. Raleigh's second initiative pe-

tition was presented to the council just a few months

later.
2 ' 1 The city's original cable television franchise

had expired during summer 1982, and the city had

been engaged in a lengthy process of deciding which

kinds of services a franchise holder should provide and

then negotiating with the existing one. The negotia-

tions, which took place during the fall, did not go well,

and the city council and staff were leaning toward

opening the process to competing providers, includ-

ing a local group of investors that was interested in be-

ing awarded the franchise. The investor group helped

organize a committee to circulate petitions that would

force an election on an ordinance requiring a competi-

tive franchise procedure, and those petitions were

presented to the council in late November. Because

the council itself was leaning toward seeking other

proposals, it quickly approved a process corresponding

to the wishes of the petitioners, and again the city

avoided the need for a special election.

Winter 1990 to fall 1991. Raleigh's most recent ini-

tiative effort involved a controversial road project. 21 In

1988 the city council added a proposed 1.4-mile exten-

sion of Western Boulevard to the city's capital improve-

ment program. Many residents of neighborhoods along

the proposed extension opposed the project, and in

1989 opponents presented an initiative petition to the

city calling for an election on whether or not to block

the project. The county board of elections ultimately

found that petition to have an insufficient number of

signatures, so the next year the opponents tried again,

presenting their petition in December 1990. This one

had enough signatures, and the council eventually

called for a vote to be held along with the October 1991

municipal elections in Raleigh. The proposed ordi-

nance, which would have prohibited construction of

the road, was narrowly defeated, by a few hundred

votes out of more than 21,000 cast. The road is cur-

rently being built.
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Wilmington

Summer/fall 19S2. Wilmington used the initiative

process for the first time in 1982. The petition pre-

sented that year demanded that the city amend its

zoning ordinance to prohibit coal transfer facilities
22

in light-manufacturing zones.r" As might be expected,

the initiative was triggered by a proposal to place just

such a facility on a site zoned in that way. The city

recognized that an attempt by the city council to

adopt such a change in the zoning ordinance required

various public notices and public hearings. Therefore

the initiative proposal was channeled through those

procedures as well, with the city doing its best to

adapt the procedures to the initiative process. Once
the vote was held, the voters approved the change by

a margin of almost two-to-one, 3,239 to 1,799.

Summer/fall 1984. A second initiative two years

later involved possible fraud in the preparation of the

petition.
24 In 1984 the city still had a Sunday-closing

ordinance in its code, and a petition was presented to

the council calling for repeal of the ordinance. The

board of elections reported to the council that the pe-

tition contained nearly 2,400 signatures, almost 400

more than necessary, but that some 800 signatures did

not seem to match those of the named persons on

their voter registration cards. Instead of trying to de-

termine the signatures' authenticity, however, the

council decided to go ahead with the special election.

Two persons whose names appeared on the petitions

but who claimed never to have signed them brought

suit. After hearing expert testimony that as many as

500 signatures seemed to have been written by only

four persons, the court enjoined the vote. Rather than

continue the court fight, the proponents decided to

generate new petitions. Reportedly paying their work-

ers a dollar per signature, they set up operations at the

polling stations during the November election and

managed to collect almost 11,000 signatures. When
those petitions were presented to the council, its

members bowed to the apparent public will and re-

pealed the Sunday-closing law on their own.

Asheville

Winter to summer 1967. Asheville has had one ex-

perience with an initiative petition, in 1967. The story

began some two years earlier. 2 ' The city's mountain-

ous terrain made it difficult for many citizens to receive

broadcast television, so Asheville was an obvious loca-

tion for some sort of community antenna television

(CATV) system, under which homes would be con-

nected by cable to a large community antenna that

could receive good signals from broadcast stations. The
Asheville city charter required that the voters approve

all franchises awarded by the city. Therefore the city-

council first tried to bring in CATV through what it

called a "lease-license agreement," entered into in 1965

without voter approval. The agreement was quickly at-

tacked as a franchise in disguise, and in January 1967

the state supreme court agreed.

The council and the CATV provider immediately

recast their agreement as a franchise and placed it

before the voters in a March election. Meanwhile,

however, a competitor provider had appeared, and it

took the lead in urging the voters to reject the fran-

chise. The effort was successful, the voters rejecting

the council's franchise 9,244 to 1,377. The competi-

tor provider then circulated petitions to put its version

of a franchise on the ballot, and it forced another elec-

tion in July. The turnout this time was much smaller,

and the franchise, to be granted for thirty-five years,

was approved by roughly 3,000 to 1,900.

Morganton

1990/91. Morganton's only use of the initiative

power also invoked a cable television franchise but

with an opposite outcome. 2
- In 1986 the existing

twenty-year cable television franchise in Morganton

expired, and the city exercised its option of not renew-

ing the franchise. Indeed, the city announced its in-

tention to provide cable television itself and not to

award any private cable television franchises within

the city. The existing operator brought at least two

lawsuits against the city, one in federal court and one

in state court, but these were ev entually unsuccessful.

In the later stages of the controversy, after the city

had won one lawsuit in the state supreme court, the

cable television company caused petitions to be circu-

lated calling for an election on whether to award it a

new franchise, in competition with the city's service.

The petitions were submitted to the council, and, af-

ter further litigation and considerable expense, a vote

was held. The voters rejected the ordinance by a

three-to-one margin, and Morganton was left to be the

sole provider of cable television within the city limits.

Recall

Eight recall efforts in North Carolina have pro-

ceeded as far as the presentation of a valid petition to

the local governing body. In four of those instances,

the e'ected official resigned when or soon after the
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petition was certified as adequate, and no election was

necessary. In the remaining four, an election was held,

two of which resulted in the recall of one or more

governing board members.

The recall efforts divide into two groups: those di-

rected at a single official (or, in one case, two officials)

and those directed at an entire board or a majority of it.

Recalls Directed at Individual Officials

Five recall efforts targeted individual governing

board members. In four of the situations, the board

member or members ultimately resigned, whereas in

the fifth he survived the recall election.

Durham, spring/summer 1978. In April 1978,

some four months after two new council members

took office, it became known that neither of them had

paid city taxes for several years and that one of them

had not even listed his property for taxes- (neither of

the two owned his home, so only their personal prop-

erty was subject to taxation). When both members

refused to resign, citizens began a recall effort, which

resulted in petitions that were certified as adequate in

early July. After unsuccessfully suing to invalidate the

petitions, and the recall provisions in the charter as

well, both of the council members resigned.

-

s

Chapel Hill, summer 1992 to summer 1993. In

late summer 1992, a member of the Chapel Hill town

council pleaded guilty to not having paid state income

or intangibles taxes for several years.-
1

' Many citizens

were outraged and demanded that he resign, as did a

majority of the town council, but he steadfastly re-

fused. Chapel Hill did not at that time have any recall

provisions in its town charter, but it requested that the

1993 General Assembly add them, which the legisla-

ture eventually did. Once the recall provisions became

effective, during summer 1993, petitions were circu-

lated, and a petition with a sufficient number of

signatures was presented to the town. Not long there-

after, the board member resigned.

Chapel Hill-Carrboro school board, fall 1993 to

summer 1994. Shortly after the fall 1993 election for

the Chapel Hill-Carrboro school board, the student

newspaper at The University of North Carolina at

Chapel Hill (UNC-CH) reported that one successful

candidate had misrepresented her background and

qualifications, claiming to be an enrolled student

when that did not appear to be true. 5" The new; board

member denied the story and then compounded her

situation by making additional apparent misrepresen-

tations. The school board refused to undertake to re-

move her,' 1 and she refused to resign. As a result,

though, the 1994 General Assembly extended the

power of recall to the Chapel Hill-Carrboro school

administrative unit, and petition efforts began soon

after the legislation became effective in luly. A peti-

tion with a sufficient number of signatures was re-

ceived, and the board member resigned before an

election became necessary.

Carrboro, fall 1995/winter 1996. A few days be-

fore he was due to be sworn into office, a member of

the Carrboro board of aldermen newly elected in No-

vember 1995 was arrested for driving while intoxi-

cated, driving with a suspended license, and having an

expired inspection sticker.'
2 The local news media

quickly learned that this alderman-elect had had a se-

ries of motor vehicle violations in the previous several

years, none of which had been known at the time of

the election. He apologized for his most recent set of

violations but rejected demands from some citizens

that he resign before being sworn in. Once he was

sworn in, recall efforts quickly began, and a petition

with a sufficient number of signatures was soon pre-

sented to the town. The board member still declined

to resign, the recall election was held, and the voters

refused to recall him.

Recalls Directed at an Entire Board or a Majority of It

Interestingly, the three recall efforts against most

or all of a board were of the sort in which there is, in

effect, a new election. That is, the voters were choos-

ing between the existing office holders and other can-

didates who filed for their seats.

Greensboro, summer /fall 1927. The first recall ef-

fort of this type—and apparently the earliest recall

effort in North Carolina—took place in Greensboro

in 1927.'"' At that time Greensboro was governed by

a six-member council plus the mayor, and the recall

was directed at the mayor and three council mem-

bers. The specific reasons given by the petitioners for

recall were (1) the council's grant of a leave of absence

to the city manager, who was seriously ill; (2) the

council's refusal to dismiss the police chief; and (3)

some dissatisfaction with the city's budget. More gen-

erally the contest seems to have been over the politi-

cal direction of the city and its government, with the

two major newspapers taking opposite sides.'
4 In part

the dispute may have been grounded in failed expec-

tations. Most of the former council had been defeated

in the city elections a few months before the recall

effort, and when the new members continued the

policies of the former council, some of the public felt

betrayed. Most of their fellow citizens, however, did
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not: the four officers were retained in office by a two-

to-one margin.

Statesville, spring to fall 1963. The most success-

ful recall effort in the state's history took place in

Statesville in 1963." In the aftermath of various court

decisions in the 1950s and the 1960s striking down

segregated public facilities, Statesville decided to close

its municipal swimming pools rather than open them

to both races. In May 1963, however, a new council

was elected that took a more conciliatory position.

Under the council's initiative, a community relations

committee was established, the committee met with

the city's recreation commission, and the two bodies

jointly proposed that the pools be reopened on a de-

segregated basis. When the council agreed to the pro-

posal, some citizens immediately began an effort to

recall the entire six-member council (but not the

mayor, who had opposed the council's action). Al-

though there was some public argument about the

alleged secretiveness of the council's action (it took

place at a meeting held without much public notice),

the primary motivation for the recall effort was stated

by the local newspaper, a vocal proponent of recall: "A

majority of the White people of Statesville do not

want integrated swimming pools.""" The newspaper

turned out to be correct: the entire council was re-

called, with the closest margin 53% to 47%.

Troutman, summer/fall 1984. In Troutman in

summer 1984, the newly elected mayor and some of

the newly elected board members had different vi-

sions of the town's future, and the town's budget pro-

cess was lengthy and highly contentious.
1 Once the

budget was adopted, the mayor resigned but the board

refused to accept his resignation. While he was being

entreated to reconsider (he eventually did) citizens

began circulating petitions to recall him and the en-

tire five-member board. The grounds for the recall

were (1) the poor communication between the mayor

and some of the board members and (2) an excessive

tax rate (the mayor had proposed 26 cents per S100 of

value, the board members 30 cents; they had compro-

mised on 28 cents). Once the petitions were received,

one board member chose not to continue on the

board, leaving the mayor and four board members fac-

ing a recall election. In the election those backing the

mayor and his more constrained view of town govern-

ment prevailed: the mayor and his two closest allies on

the board were reelected, and the other two board

members were recalled, with mayoral allies being

elected in their place.

Asheville, winter 1993 to spring 1994. Although

the petitioners were ultimately unable to obtain a suf-

ficient number of signatures to force a recall election,

a six-month effort in Asheville in late 1993 and early

1994 is worth brief mention. 5
- After the 1993 city elec-

tion, the new majority on the Asheville city council

forced the resignation of the city manager. Almost

immediately citizens supporting the manager began

an effort to recall the four council members who had

opposed him. Not long after that, allies of those coun-

cil members began a competing petition drive to re-

call the two remaining council members, who had

supported the manager. The competing drives contin-

ued through the spring. The original effort eventually

resulted in a sufficient number of signatures to sub-

mit to the council, but the second effort did not. Once

the petitions were before the council and being

checked, however, a large number of those who had

signed sought to have their names removed; as a re-

sult, the petitions to recall the council members who
had opposed the city manager were found to have an

insufficient number of signatures.

Observations

The North Carolina experience with initiative,

referendum, and recall prompts a number of obser-

vations.

Initiative and Referendum

With regard to initiative and referendum, first,

across the nation these powers are normally limited to

actions that a council takes by ordinance (and often

they are not even applicable to all ordinance actions).

But in North Carolina, petitions have been received

and accepted for measures that a city council normally

would not act on by ordinance. In Greensboro one

measure was to bar sale of property and direct its use

for a park. In Raleigh one measure was to bar a road

project, a second measure was to direct the manager

to write a letter to the president, and a third measure

was to establish the rules under which the city would

reauthorize a cable television franchise. Thus the

charter provisions have probably resulted in direct

voter involvement in issues that in many other states

would not be subject to initiative or referendum.

Second, several of the experiences have highlighted

the difficulty of fitting an initiative or referendum elec-

tion into established legal procedures for adopting or-

dinances. In Wilmington, voters proposed a rezoning,
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which is an action that a city council must precede with

a number of required procedures, including a public

hearing before the council. In that case the city at-

tempted to follow the procedures as best it could, hold-

ing the necessary hearing, but when the voters rather

than the council are the decision makers, the hearing

is clearly not serving the purpose intended. In Asheville

and Morganton, voters proposed the grant of CATV
and cable television franchises. The general law for

franchises, however, requires that a city council adopt

a franchising ordinance twice, at separate meetings.

Does this mean that the voters must approve the ordi-

nance twice, at separate elections? If use of initiative or

referendum becomes more widespread among local

units in North Carolina, or more frequent in the cities

with those powers, some attention to fitting voter de-

cision making into procedures intended for council

decision making will be useful.

Third, the various experiences with initiatives on

cable television franchises suggest some truth to the

charge that initiatives provide an avenue for special

interests to affect governmental decisions. In each of

the franchise initiatives, a group or a company inter-

ested in providing cable television services within the

city was instrumental in organizing and operating the

petition campaign and then active in the campaign

leading to the citizen vote.

Fourth, the Greensboro effort to repeal the anti-

smoking ordinance demonstrates that a broadly sup-

ported petition does not automatically result in a

successful vote.

Fifth, it is striking how often initiative or referen-

dum efforts have led to litigation. This is a sign of the

passionate issues at stake and perhaps a sign that the

charter provisions might not be adequately integrated

into the general body of local government law in

North Carolina.

Recall

With regard to recall, first, the recall efforts di-

rected at a single elected official were usually triggered

by disclosure of some previously unknown informa-

tion that raised serious questions about that official's

character or fitness for office. In contrast, the recalls

directed at most or all of a board were triggered by

strong citizen dissatisfaction with specific policy deci-

sions taken by the board or the officials in question.

Finally, in the recall efforts directed at a single of-

ficial, it is noteworthy how often the unknown infor-

mation about the official became public shortly after

she or he took office. If recall is prohibited during the

first six or twelve months of a member's term, as is the

case in several cities, the citizens will not be able to

begin recall proceedings at the very time they are

most interested in doing so.

Notes

1. All cities and towns in North Carolina are subject to

the power of citizens to propose changes in the structure

of the city council and by special election to force the adop-

tion of those changes. N.C. Gen. Stat. §§ 160A-101 through

-1 1 1 (hereinafter the General Statutes will be cited as G.S.).

These citizen powers, which have been used in a consider-

able number of cities and towns, result in amendments to

a city's charter, rather than adoption of ordinances, and

they are not the subject of this article.

2. The list of units with initiative, referendum, or recall

was developed through a search of the North Carolina Ses-

sion Laws (or, as they once were called, Private Laws and

Public-Local Acts) since 1921. The search was done by

Kristen Guillory, a student in the master's degree program

in public administration at The University of North Caro-

lina at Chapel Hill (UNC-CH). I am grateful for her work.

3. In assembling the instances in which the three pow-

ers hav e been used in North Carolina, I had the assistance

of Mark McDonald, a student in the master's degree pro-

gram in public administration at UNC-CH. I am grateful

for his help. The report is complete to the extent that cur-

rent officials know about instances or that public records

reveal information about them.

4. Joseph F. Zimmerman, Participatory Democracy:

Populism Revived (New York: Praeger Publishers, 1986), 68.

5. Zimmerman, Participatory Democracy, 69; Thomas E.

Cronin, Direct Democracy: The Politics of Initiative, Refer-

endum, and Recall (Cambridge, Mass.: Harvard University

Press, 19S9): 126-27.

6. North Carolina, though, did authorize the three pow-

ers by statute for one category of city or town. The Munici-

pal Corporation Act of 1917 (1917 N.C. Pub. Laws ch. 136)

offered cities and towns four alternative organizational

forms, to be adopted by local election: mayor-council with

the council elected at large; mayor-council with the coun-

cil elected by districts; commissioner (with each elected

commissioner acting as a full-time department head); and

council-manager. The third of these, the commissioner

form, included the pow ers of initiative, referendum, and

recall. The options remained in the general law until the

adoption of G.S. Chapter 160A in 1971, but by that time no

cities or towns in the state were operating under the com-

missioner form of government, and very few ever had.

Since 1927 sanitary district commissioners have been

subject to recall under G.S. 130A-66. There is no evidence,

howev er, that this statute has ever been used.

7. Cronin, Direct Democracy, 47.

S. Zimmerman offers a fuller summary of the argu-

ments set out in the next two paragraphs, along with some
responses to the criticisms, in Participatory Democracy,
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89-95, 123-26. Cronin summarizes the arguments against

initiative and referendum, and recall, and reflects on their

validity, in Direct Democracy, 60-89, 142-56.

9. The absence of referendum power in the last two cit-

ies is probably not meaningful. If citizens in either city are

unhappy with a recently adopted ordinance, they can al-

ways circulate petitions to adopt an ordinance repealing the

ordinance they dislike.

10. G.S. 160A-104, which permits citizens to initiate

amendments to a city's charter changing the structure of

the city council, also requires signatures from 10 percent of

registered voters.

11. E.g., Joyner v. Shuman, 1 16 So. 2d 472 (Fla. Dist. Ct.

App. 1959); In re Recall of Pearsall-Stipek, 918 P.2d 493

(Wash. 1996).

12. In addition, absentee ballots, in the cities in which

they are used, must be made available thirty days before a

special election. G.S. 163-302(b).

13. The account of the 1946 Greensboro initiative is

based on articles in the Greensboro Daily News, May 3-June

19, 1946.

14. The account of the 1958 Greensboro initiative is

based on articles in the Greensboro Daily News, Sept. 16-

Nov. 5, 1958.

15. The account of the first 1989 Greensboro initiative

is based on articles in the Greensboro Daily News, July 17-

Aug. 8, 1989, and on the reported decision in Sofran Corp.

v. City of Greensboro, 327 N.C. 125, 393 S.E.2d 767 (1990).

16. The account of the second 1989 Greensboro initia-

tive is based on articles in the Greensboro Daily News, Sept.

28-Nov. 8, 1989.

17. The account of the 1990 Greensboro referendum at-

tempt is based on articles in the Greensboro Daily News,

Oct. 2-Nov. 9, 1990.

18. The account of the 1991 Greensboro initiative is

based on articles in the Greensboro Daily News, Jan. 21 -Feb.

27, 1991.

19. The account of the first 1982 Raleigh initiative is

based on articles in the News and Observer (Raleigh), July 7-

Aug. 4, 1982.

20. The account of the second 1982 Raleigh initiative is

based on articles in the News and Obsen-er (Raleigh) over

summer and fall 1982, especially Nov. 17-24.

21. The account of the 1990-91 Raleigh initiative is

based on articles in the News and Obsener (Raleigh), Feb.

6, 20, Oct. 4, 9, 1991.

22. These are defined in the ordinance (Wilmington

Code § 19-38) as facilities "used for the receiving, storage,

shipping or trans-shipping of coal or coke in bulk quantities."

23. The account of the 1982 Wilmington initiative is

based on articles in the Wilmington Star, June 22-30, 1982,

and on a telephone conversation with Thomas Pollard,

Wilmington city attorney, Nov. 25, 1996.

24. The account of the 1984 Wilmington initiative is

based on articles in the Wilmington Star, Aug. 15. Sept. 28,

Nov. 2-21, 1984.

25. The account of the 1967 Asheville initiative is based

on the opinion in Shaw v. City of Asheville, 269 N.C. 90,

152 S.E.2d 139 (1967). and on articles in the Asheville Citi-

zen, March 5-8, July 25-29, 196".

26. The account of the 1990-91 Morganton initiative is

based on the opinion in Madison Cablevision v. City of Mor-

ganton, 325 N.C. 634, 386 S.E.2d 200 (1989), and on a memo-
randum from Steve B. Settlemyer, city attorney, to Debbie

Ogle, city clerk, Sept. 19, 1996, recounting the events. A copy

of the memorandum is on file in the author's office.

27. The account of the 1978 Durham recall efforts is

based on articles in the Durham Morning Herald, April 21-

25, July 4-Aug. 1, Sept. 9, 1978.

28. At the time the Durham recall story began, a third

council member also had not paid city taxes for at least

three years. This council member had just been appointed,

however, and, under the charter procedure, could not be

subjected to recall until she had been in office for at least

ninety days. The recall proponents had at one time in-

tended to seek her recall as well, but she continued to be

supported by the remaining council members, and no sepa-

rate effort was directed at her. See the newspaper accounts

cited in note 27. as well as the Durham Morning Herald,

Nov. 1, 1978, p. 1A.

29. The account of the 1993 Chapel Hill recall effort is

based on articles in the Chapel Hill News, July 21 -Sept. 26,

1993.

30. The account of the 1994 Chapel Hill-Carrboro recall

effort is based on articles in the Chapel Hill News, July 6-

Aug. 31, 1994, and on a conversation with John McCormick,

attorney for the school administrative unit, Dec. 10, 1996.

31. G.S. 115C-39 establishes a procedure under which

the superintendent of public instruction may initiate, and

the local school board complete, the removal of a school

board member.

32. The account of the 1995-96 Carrboro recall effort is

based on an article in the Chapel Hill News, Nov. 29, 1995,

and on my own recollection.

33. The account of the 1927 Greensboro recall effort is

based on articles in the Greensboro Daily News, Aug. 5-

Sept. 27, 1927, and the Greensboro Patriot (a semiweekly),

July 28-Sept. 1, 1927.

34. The Daily News editorialized that the opponents

wanted a return to spoils politics, away from the profession-

alism associated with the manager system. It is risky to rely

too much on this newspaper's accounts, however, inasmuch

as the mayor, who was being subjected to recall, was the

president of the company that published the newspaper.

The news stories in the Daily News were unremittingly

antagonistic to the recall effort. Unfortunately the author

was unable to obtain copies of the opposing newspaper, the

Greensboro Record.

35. The account of the 1963 Statesville recall effort is

based on articles in the Statesville Record e? Landmark, Aug.

12-Sept. 20, 1963.

36. The newspaper seems to have been the primary in-

stigator of the recall effort. Unlike the newspaper in the

Greensboro effort described earlier, however, the Statesville

newspaper did not make its editorial position evident in its

news columns.

37. The account of the 1984 Troutman recall effort is

based on articles in the Statesville Record a- Landmark, July

5-Nov. 7, 1984.

38. The account of the 1994 Asheville recall effort is

based on articles in the Asheville Citizen-Times, Dec. 16,

1993-July 14, 1994. H
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Mandatory Mediation in

On-the-job Injury Cases

Stevens H. Clarke

Since the late 1970s, North Carolina has undertaken

several pilot projects involving new ways of han-

dling court cases. The projects have included commu-
nity mediation of neighborhood and interpersonal

disputes; court-ordered mediation of child custody dis-

putes; court-ordered arbitration of small (primarily dis-

trict court) civil cases; and court-ordered mediation of

larger superior court civil lawsuits. Among the develop-

ers of the projects have been private nonprofit media-

tion agencies (now represented by the North Carolina

Mediation Network), members of the North Carolina

Bar Association, and the Administrative Office of the

Courts. The General Assembly has supported the

projects with enabling legislation and in some in-

stances with funding. Local governments and private

groups also have given support. The state court system

and local courts have participated by ordering or refer-

ring cases to the alternative procedures and by issuing

rules concerning their operation. The state's approach

has been to plan the projects carefully and then to

evaluate them to see whether, and to what degree,

they accomplish desired improvements in court effi-

ciency and the quality of justice as perceived by parties

to the disputes. Popular Government has published

several articles about the projects. 1

The latest project, authorized by the General As-

sembly in 1993, is a mediation program for workers'

compensation cases. This program involves the North

Carolina Industrial Commission rather than the courts.

The author is an Institute ot Government faculty member who

conducts research on alternative methods ot dispute resolution

connected to the court system.

North Carolina's Workers' Compensation Act is

intended to provide quick and reliable compensation

to workers for loss of wages and for medical expenses

due to accidental injury or occupational disease occur-

ring in the course of their employment, and to limit

the liability of their employers. The North Carolina

Industrial Commission handles all workers' compen-

sation claims, either disposing of them by hearing and

award or approving the settlements agreed on by em-

ployers and employees. A settlement is not valid un-

less the commission approves it as "in the best interest

of all parties. "-

The purpose of the mediation program created

in 1993 was to determine whether mediation could

(1) help settle workers' compensation cases more effi-

ciently for the parties and (2) save work for the com-

mission, thus freeing its resources to decide cases that

could not be settled. The Institute of Government as-

sisted the Industrial Commission in evaluating the

program, which began to receive cases in September

1994. This article describes the program and reports

the results of the Institute's evaluation.

Procedures in

Workers' Compensation Cases

Standard Procedure

In workers' compensation claims, a case becomes

"disputed" when an employer denies an injured

employee's claim in full or in part and the employee

(claimant), the employer, or the insurance company

requests a hearing by the commission. Traditionally

the standard procedure for handling a disputed claim
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has been as follows: The commission puts a disputed

case on a hearing calendar in about six months. A
single deputy commissioner conducts the hearing, in

which the claimant gives evidence concerning her or

his injuries and demands. After the initial hearing, the

parties ha\ e up to 60 days to submit depositions of

medical experts and other relevant evidence. The

deputy commissioner then has 180 days to issue an

opinion disposing of the case, which may include an

award of compensation. The parties may request a

hearing by the full commission, although such a hear-

ing is rare. At any point in this process, the parties

may settle the case subject to the commission's ap-

proval. The entire standard procedure may take

months or years to reach a conclusion and may in-

volve considerable cost for both sides.

During the 1993-94, 1994-95, and 1995-96 fiscal

years, the average number of reported workers' com-

pensation claims per year was 92,211. An average of

5,01 1 cases per year were disputed, and an average of

2,894 cases per year actualK went to hearings.
1

Procedure in the Mediation Program

In contrast, the procedure in the mediation pro-

gram is as follows: Within forty-five to ninety days af-

ter a hearing is requested in a case, the commission's

mediation coordinator (an experienced attorney who

is also a certified, experienced mediator) reviews the

file. If the coordinator considers the case appropriate

for mediation, he or she orders that it go to mediation

within ninety days. The commission may excuse cases

from mediation on request of the parties. The parties

may settle the case on their own (without a mediator)

before the deadline to mediate.

The parties may agree on the selection of a media-

tor, but if they fail to do so within twenty-one days of

the order to mediate, the commission appoints a me-

diator. Mediators, most of whom are attorneys, must

be qualified by (1) being certified for the mediated-

settlement conference program (involving general civil

cases in superior court) and (2) completing six hours

of additional education in the law of workers' compen-

sation. If the commission appoints a mediator, the

parties pay the mediator S100 per hour plus a S100

administrative fee. If the parties themselves select a

mediator, the fee is negotiable.

Once mediation is ordered, the claimant, the insur-

ance representatives, and the parties' attorneys must

attend the mediation sessions unless they settle the case

before the mediation deadline. Most mediation sessions

last from two to six hours. Mediation may end in (1) a full

settlement of the issues, (2) a partial settlement, or (3) an

impasse. The commission may impose sanctions on

those who fail to attend mediation sessions.

From September 1994 through Januarv 1997, 3,380

cases were ordered to mediation, and 1,557 actually

underwent the process. 4

Figure 1
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Figure 2
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Design of the Evaluation

The Institute of Government's evaluation of the

program employed two similar groups of disputed

cases: an experimental group of 349 eases ordered to

mediation, and a control group of 590 cases excluded

from mediation. Both groups were selected at random

from all disputed cases filed in 1994. ' Institute staff

followed both groups in official records until June

1996 and compared them to determine the effects of

the mediation program. Institute staff also surveyed

attorneys and mediators to determine their attitudes

toward the program.

Results

Participation in Mediation

Although all the cases in the mediation group were

ordered to mediation, just under half (47.6 percent)

actually went to mediation. A fourth of the cases were

settled before mediation took place, and another

fourth were excused from mediation. Of the cases

that were actually mediated, two-thirds (64.4 percent)

reached settlements in mediation that usually ended

the cases, whereas one-third resulted in impasse.

Mode of Disposition

Among the cases ordered to mediation, the program

reduced the proportion going to a single-commissioner

hearing by approximately one-fourth. This reduction

can be seen by comparing the hearing rate in the me-

diation group (27.2 percent) with that in the control

group (3 5.4 percent) (see Figure 1, previous page). The

reduced number of hearings meant a substantial reduc-

tion of work for the commission in the affected cases.

Also, the program may have reduced time and costs for

parties and attorneys (the study did not attempt to mea-

sure these variables).

In the mediation group, conventional settlement

continued despite the mediation program. In fact,

conventional settlement was more common than me-

diated settlement. In the mediation group, 34.7 per-

cent of the cases were settled conventionally, most

without going to mediation first, whereas 26.1 percent

were settled in mediation.

Although mediated settlements took the place of

hearings in some cases, more often they took the place

of conventional settlements. The reduction in the

hearing rate attributable to the program, S.2 percent-

age points, was about one-third of the percentage of

mediation group cases that were settled in mediation

(26.1). A larger share, approximately 12.1 percent,

would probably have settled conventionally in the

absence of the program. This can be inferred from the

fact that the rate of conventional settlement in the

mediation group (34.7 percent) was 12.1 percentage

points less than in the control group (46.8 percent). It

is likely that this 12.1 percent ended in mediated

settlements rather than hearings. The remainder of

the cases that settled in mediation would have

reached other dispositions, such as dismissal.
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The Case of Mary Sullivan

by Kathy A. Gleason

Man Sullivan, fifty-eight years old, had worked for Lane

Products as a machine operator for ten years. On January

10, 1995, according to her account, a belt came loose on her

machine, allowing the pulley mechanism to swing free and

strike her right shoulder. No one witnessed this incident.

Mary said that though she immediately felt a sharp, burn-

ing pain in the shoulder, she went to another machine and

worked for six more hours, until she could no longer toler-

ate the pain. She then reported the incident to her super-

visor and went to a hospital trauma center. There hospital

personnel observed bruising and a red mark on her right

shoulder and diagnosed a torn rotator cuff. The day after

the alleged incident, a mechanic inspected the machine and

found that a pulley had indeed come off, but he could not

determine whether it had come off accidentally during nor-

mal operation or had been deliberately removed.

Because of the severity of Mary's injury, she underwent

surgery the next day. The orthopedist who did the surgery-

noted in his records that there was considerable degenera-

tive arthritis in the area and that the tear itself was as bad

as any he had ever seen. He believed that Mary would never

be able to return to her former job but, if there were no

complications, she might be able to return to a light-duty

position after a prolonged recovery period followed by a few

months of physical therapy. He noted too that a shoulder

replacement might be necessary in the future.

In the aftermath of the alleged incident, a coworker of

Mary's, speaking in confidence, told a Lane Products man-

ager that Mary deeply resented having been passed over for

a raise about nine months earlier. In addition, the coworker

said, Mary's husband had recently retired, and the two

wanted to buv a motor home and travel around the coun-

The author is an attorney who specializes in workers' compensa-

tion litigation.

try. Mary was not going to be eligible to retire with benefits

for another six years under Lane Products' retirement plan.

When the manager confronted Mary with this informa-

tion, she denied it and insisted that her version of the ac-

cident was entirely truthful. She also denied that she had

had any problems with her shoulder before the accident.

Because there were no witnesses and Mary had worked

for six hours after the alleged incident, Lane Products' in-

surance company denied her claim for workers' compensa-

tion. Mary then hired a lawyer, who alleged that the

employer and the carrier had wrongfully denied her claim

and that she was permanently and totally disabled. The law-

yer requested that Mary's case be set for a hearing. Lane

Products' attorney filed a response refusing her claim on

the ground that her injury was not related to the job. At the

same time the attorney requested Mary's medical records.

The medical records indicated that for about three

months before the alleged incident, Mary had been seeing

her family physician about pain in her right shoulder. This

physician had not reached a conclusion regarding the cause

of the pain; it might have been due to arthritis or to some

kind of injury.

When Lane Products' manager learned that Mary had

withheld information about previous problems with her

shoulder, he was convinced that her injury had not oc-

curred on the job. He felt that she was trying to use her

workers' compensation claim as a ticket to early retire-

ment. When the defense counsel discussed the possibility

of a return to work at light duty, the manager angrily said

that the company would never take her back. The
manager's reaction, relayed to Mary by the defense coun-

sel, added to Mary's feeling of rejection by her employer,

and she felt more strongly than ever that she did not want

to return.

At this point, there were two paths that Mary's case

might take: standard procedure, which usually involves settle-

ment but sometimes involves a hearing; and mediation

procedure.

Disposition Time

The program evidently reduced the median

time from the request for a hearing to disposition

of any type by 60 days—from 372 days in the con-

trol group to 312 days in the mediation group (see

Figure 2). The median times of settlement in

mediation (260 days) and settlement before the

mediation deadline (209 days) were both shorter

than the median time of settlement in the con-

trol group (290 days). In other words, besides

speeding up the settlement that occurred in me-

diation, the program apparently hastened conven-

tional settlement, probably by setting deadlines for

mediation.

The program may have lengthened the delay in the

cases that went to hearings, perhaps because when

mediation occurred, it added a step to the usual pro-

cess. The median disposition time in cases that went

to hearings was considerably longer in the mediation

group (629 days) than in the control group (557 days).

Attorneys' and Mediators' Views

Attorneys and certified mediators responding to the

Insti f ute's survey generally expressed favorable views
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Scenario 1 : Standard Procedure

Once the request for a hearing was filed, attorneys for

both sides worked long hours preparing for the hearing. For

three months there was no communication between them.

Then, as the date set for the hearing approached, they be-

gan to negotiate. For six months the lawyers exchanged let-

ters and telephone calls, consulting their clients on the next

step but never organizing a face-to-face meeting of all the

parties. To Mary it seemed that her future was being bar-

gained away with no concern for her as a human being. To
the Lane Products manager, it seemed that the parties were

haggling over prices, as in a flea market. Initially Lane Prod-

ucts offered to pay Mary $50,500, which was a little more
than three years' worth of her weekly wage of $32 3. At her

attorney's suggestion, Mary asked for $168,171, about ten

years' wages. Lane Products raised its offer to $70,000, a

little more than four years' pay. Mary's attorney advised her

to consider this offer, pointing out that she might receive

less or nothing at all at a hearing. She decided to accept

Lane Products' offer but felt like a loser. She had put in ten

years of good work for the company, and all she had to show

for it was a lasting, painful disability and an insufficient

amount of money, one-fourth of which she had to pay to

her attorney. The manager felt that the company had lost

by letting a dishonest employee exploit it.

Reaching a settlement probably reduced the cost of liti-

gation for the employer. Although the settlement was not

concluded until ten months after the request for a hearing,

the time might have stretched to a year and a half or two

years, with a considerable increase in legal costs, if the par-

ties had proceeded to a hearing by a deputy commissioner.

Nevertheless, Lane Products and its insurance company
had no more reason to celebrate than Mary did. The com-

pany had spent nearly $10,000 in attorneys' fees, Mary's su-

pervisor and manager had missed time at work during the

litigation, and the plant had lost production at various times

because of their absence.

Scenario 2: Mediation Procedure

The attorneys agreed to try to resolve the matter in me-

diation, and they selected a mediator. The mediation ses-

sion was held about six months after the filing of the

request for a hearing, at the office of Mary's attorney. The
participants included the attorneys for both sides, Mary, the

manager as the representative of Lane Products, and the

adjuster for Lane Products' insurance company.

As the mediator opened the session, she reminded Mary,

the manager, and the insurance adjuster that this was their

opportunity to control the outcome of the case. If a hear-

ing took place, someone would win and someone would

lose, and the outcome would be unpredictable. In media-

tion the goal was to bring the parties to a resolution that

would satisfy each side. Mediation, she explained, would

enable the parties to examine personal needs and interests

and communicate them to the other party. Consideration

of needs and interests would have no place in a hearing, nor

would it play an important role in conventional negotiation

of a settlement, she said.

The mediator also explained that as the session pro-

gressed, she might "caucus" (meet separately) with each

side. Each side could request that all or part of the informa-

tion revealed in the caucus not be shared with the other

side, and the mediator would honor the request.

The attorneys then presented opening statements sum-

marizing their clients' positions. Mary's attorney made it

clear that she was seeking to be compensated for a perma-

nent and total impairment, and the defense counsel was

firm that Lane Products did not believe the claim to be

compensable. Because of the parties' extreme positions and

the possibility of angry confrontations, the mediator de-

cided to caucus with each side.

First, the mediator caucused with the company manager

and the adjuster. Tempers were high. The adjuster insisted

that this had been a scam from the beginning. Nothing

Continued on next page

of the mediation program. Most respondents thought

that mediation reduced the number of hearings, en-

couraged earlier settlement, and improved the quality

of settlement agreements. Defense attorneys were

somewhat less favorable than claimants' attorneys and

mediators were.

Other Advantages of Mediation

The quantitative data discussed earlier reveal some

positive effects of the mediation program, but they do

not capture some of the qualitative advantages that

mediation can offer in individual cases. "The Case of

Mary Sullivan" describes a fictitious but typical claim

that was disputed. It illustrates how dramatically the

mediation process may differ from a hearing and from

conventional negotiation of a settlement as well. Me-

diators are trained to help the disputing parties con-

sider their real needs and interests, which would be

legally irrelevant in a formal hearing and might get

short shrift in conventional negotiation of a settlement

(because conventional negotiation tends to revolve

around strictly legal positions). In Mary Sullivan's case,

the mediator helped both Mary and her employer ac-

knowledge how important it was to them that she not

return to any job with that employer. The frank
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The Case of Mary Sullivan, continued

seemed to corroborate Mary's story. No broken parts were

found after the alleged incident, no one saw it, and then she

tried to hide her previous shoulder problem. The manager

chimed in, "We've been good to her for ten years. Sure, she

didn't get that raise months ago, but that was during a

period of downsizing. We had to let a lot of employees go,

but because Mary was a good worker, we kept her on. She

never thanked us for that, and now she's complaining about

not getting a raise when others were being laid off. No, sir!

We're not going to pay for this fiasco, and she will never

come back to work for us! If she wins a big amount, word

will get out, and others will try and do the same thing.

We've got over 1,500 employees, and this kind of thing is

contagious!"

The mediator turned to the defense counsel and asked

if he could see any problems with his side of the case. The

attorney answered that the main problem was that even if

Mary had been having a shoulder problem before the

alleged incident, she had been working at her job. And the

hospital records indicated redness in the area of the right

shoulder. At the hearing a deputy commissioner might

find that although Mary had had a preexisting problem

with her shoulder, the incident at work had aggravated

it and rendered it disabling. Her claim might be found

compensable.

The mediator then left to meet in another room with

Mary and her attorney. When the mediator entered, Mary
was crying. "Why don't they believe me?" she asked. "It's

true I was having problems before that pulley hit me, but

that's what finally messed my shoulder up." Mary went on

to complain that she had received only one raise during

her ten years with Lane Products. She knew the company
was downsizing at the time she was due for a raise, but if

there were going to be fewer employees, then she could

have gotten at least a small raise. That would have meant

a lot to her, and after all those years she had put in for

the company, she deserved something. That was the first

slap, she said. "But then I had this accident, and they just

turned their back on me completely. No one ever came by

the hospital or even called to see how I was doing. Then
I find out that they think I'm lying. How could they treat

me like this?"

The mediator, speaking with the other side's permission,

told Mary that the manager had said that she had been kept

on because she had done a good job. The mediator also

explained that the manager was concerned that some em-

ployees might take unfair advantage of a workers' compen-

sation claim.

The mediator asked Mary what plans and goals she had.

At this point the attorney said that he wanted his client to

be able to speak to the mediator without her remarks being

passed on to the other side. The mediator agreed to this

confidentiality. Mary told the mediator that she did not

want to go back to work for Lane Products. She was too

upset about the way they handled her injury. Besides, she

said, all they would do if she went back would be to look for

a way to fire her. She really wanted to retire and spend

more time with her husband, not try to handle a new job

that might be too much for her injured shoulder. Also, she

wanted to have enough money to buy a motor home.

Having spoken frankly with both sides, the mediator now
knew; that their needs and interests were unlikely to be con-

sidered in a formal hearing but would give each side a

strong motivation to settle the case in mediation.
,

When the mediator went back to the defendants, she

learned that having had an opportunity to express their feel-

ings, the manager and the adjuster had started exploring the

risks in proceeding to a hearing. The mediator asked the

defense counsel what the result would be if a deputy com-

missioner found that Mary was permanently and totally dis-

abled. He answered, "Given her life expectancy of another

nineteen years and a compensation rate of $323.34 a week,

the total benefits over her life could be about $319,469. And
that doesn't include medical benefits. We have light-duty

jobs that she could do, but Lane Products definitely doesn't

want her back."

discussion of needs and interests aided in the

development of creative solutions to the conflict. For

example, the employer agreed to design Mary's settle-

ment so that it would not compromise any Supplemen-

tal Security Income (SSI) benefits to which she might

be entitled.

Also, mediation provides both the employer and

the employee with an opportunity to vent their feel-

ings about the situation. This would be clearly out-of-

bounds in a formal hearing. Mediators are trained to

listen to and acknowledge expressions of emotions.

Their doing so often serves to clear the air and help

the parties get down to constructive negotiation.

Conclusion

Despite less than full participation in what was sup-

posed to be mandatory mediation, the workers' com-

pensation mediation program made progress toward

its stated goals of resolving cases more quickly and

efficiently for the parties and reducing the Industrial

Commission's workload.

Whether the program is sufficiently effective is a

question for policy makers, not researchers. If policy

makers want to improve the program, they might do so

by improving participation in mediation. If mediation

was ordered in everv case, if mediation was ordered
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Returning to Mary's side, the mediator learned that

Mary too had calmed down and was talking with her attor-

ney. They acknowledged that because her physician was

probably going to release her to light duty, she might have

to face a return to Lane Products. The attorney mentioned

the same figure for a lifetime payout as the defense coun-

sel had but noted that Mary's immediate interest was in

settling her case and they were very willing to compromise.

"Tell the defendants we'd be willing to accept the lifetime

payout reduced to its present value. Let's see . .
." He con-

sulted his calculator. "That would be about 5100,000 at 6

percent, compounded monthly at half a percent." Mary's

eyes brightened. The mediator asked if the attorney

thought that would be a good start in light of the defen-

dants' belief that the case simply was not one of permanent

and total disability. The attorney replied that he knew the

figure was too high but he had to start somewhere. He
agreed, though, to see what the defense had to offer before

making that demand. He added one other concern: Mary
might receive Supplemental Security Income (SSI) because

of her disability, and he wanted to keep any settlement from

compromising her SSI benefits.

The mediator then went over to the Lane Products side.

She explained the concern that any settlement not affect

Mary's SSI benefits, if any. Lane Products' attorney re-

sponded, "Tell them we'll pay $50,500. That's a little more
than three years' worth of wages. We'll draw up the settle-

ment so that it will not affect her SSI if she qualifies for it.

Even if she doesn't get SSI, she can invest the money, and

it should carry her well into a time when she'll draw regu-

lar Social Security. We'll expect a confidentiality agreement

and her resignation as well, and we'll pay all relevant medi-

cal bills through today."

The mediator went back to Mary and her attorney with

that offer. Although it offended them at first, it began the

actual monetary negotiations, and they quickly agreed to

both the confidentiality of any agreement and Mary's

resignation. While the mediator had been gone, Mary and

her attorney had considered what Mary's actual needs

would be and had talked about her desire not to return to

Lane Products. The attorney also had reminded her that

his fee would be a quarter of whatever she recovered. "At

$50,500, she's left with only $37,875," he observed. Mary
said that even though her husband was retired and had

good benefits, they were counting on the proceeds of her

settlement to buy a motor home. They had no savings

because they had put all three of their kids through

college. The $37,875 would not even begin to pay' for the

motor home they wanted. The attorney quickly added,

"Please keep that confidential," then continued, "If they

want to approach it that way, tell them Mary will accept

$84,068. That's five years of wages and well within reason

on this claim. Remind them that even though the doctor

says she may be able to return to light duty, the physical

therapist's notes document a good effort on her part, yet

continued severe pain. Also, her doctor believes that be-

cause of the severity of the injury, it probably will require

regular follow-ups and maybe a shoulder replacement

down the line."

The mediator conveyed the offer, to which the defen-

dants responded somewhat favorably. They realized that it

was at least "in the ballpark," though far more than they

were ultimately willing to pay.

After a few more caucuses, the parties settled at $70,000,

just a little more than four years' worth of wages. Mary's

attorney had agreed to reduce his fee to 15 percent so that

Mary would net enough to cover most of the expense of a

new motor home. Mary was satisfied and relieved. The
Lane Products manager was pleased too. Lane Products

would have a confidentiality agreement, and Mary would

not be coming back. The adjuster understood the risks of

going on to the hearing, and though he believed that too

much had been spent, he thought that the settlement

amount was acceptable given what might have happened at

the hearing. The entire mediation took about four hours

and cost each side 5250 in mediator's fees. IB

sooner and took place sooner, or if fewer cases were

excused from mediation, more cases would be medi-

ated, and more mediated settlements would probably

occur. At least some of the additional mediated settle-

ments would displace hearings that would otherwise be

held, thereby reducing the commission's caseload and

saving its resources for cases that had to have hearings.

Recent data suggest that participation in mediation

has increased somewhat for cases filed after those in

the Institute's sample/ 1

In the 1995-96 fiscal year, 1,825

cases were ordered to mediation. Of these, 54.1 per-

cent (987 cases) actually went to mediation—a some-

what higher rate than the 47.6 percent measured in the

Institute's sample. Those data also suggest that greater

participation does not reduce the success of mediation.

Of the 987 cases that were mediated, 63.7 percent

reached a settlement in mediation, about the same

percentage as in the Institute's sample (64.4 percent).

In October 1996 the commission decided to order

mediation in every disputed case, as soon as the re-

quest for a hearing is filed. (Before this change, the

commission had ordered only a random sample of

cases to mediation and had excluded cases in which

the claimant did not have an attorney.) The new

policy may have been prompted to some degree by

the preliminary findings of the Institute study suggest-
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ing that greater participation in mediation would

make the program more effective. More important,

the change reflected the commission's own experi-

ence with and attitudes toward the program.

After being ordered to mediation, cases still may be

excused from doing so. However, the proportion of

cases excused seems to have declined. In the Insti-

tute's sample (cases filed in 1994 that had been or-

dered to mediation), 28.4 percent were excused. In

cases ordered to mediation in 1995-96, 16.9 percent

were excused."' The commission's mediation coordina-

tor suggests that the decline reflects a drop in requests

to be excused, due to increasing acceptance of media-

tion on the part of attorneys and litigants.

Institute staff lacked the time and the resources to

investigate participants' satisfaction and costs. In the

future it may be valuable to survey employers and

employees involved in disputed workers' compensa-

tion cases to compare their satisfaction with standard

settlement, hearing, and mediation, as well as the

costs associated with the different processes.

Notes

1. For example, sec Dee Reid, "Community Mediation

Programs: A Growing Movement," Popular Government ^2

(Winter 1987): 24-28; Stevens H. Clarke. Laura F. Donnelly,

and Sara Grove, "Court-Ordered Arbitration," Popular Gov-

ernment 55 (Summer 1989): 26-53; Stevens H. Clarke,

Ernest Yalente, Jr., and Robyn R. Mace, "Mediation of Inter-

personal Disputes: Evaluating North Carolina's Programs,"

Popular Government 57 (Spring 1992): 9-20; Stevens H.

Clarke, Elizabeth D. Ellen, and Kelly McCormick, "Evaluat-

ing Court-Ordered Mediation," Popular Government 61 (Fall

1995): 33-40.

2. OS. 97-S2(a); North Carolina Industrial Commission,

"Workers' Compensation Rules," X.C. ADMIN. CODE tit. 4,

ch. 10A J .0502.

3. State of North Carolina, Office of the State Auditor,

Performance Audit: Workers' Compensation Program Admin-

istered bv the North Carolina Industrial Commission (Ra-

leigh. N.C.: OSA, 199"), exhibit 1, p. 6.

4. These data were provided by the Industrial Com-
mission.

5. Certain disputed cases were excluded from the selec-

tion process: those in which fewer than forty-five days had

elapsed since the request for a hearing was filed; those in

which the claimants did not have attorneys; and those that

were disposed of before September 17, 1994. The exclu-

sions applied to both the mediation group and the control

group.

6. These were unpublished data provided by the Indus-

trial Commission.

7. Also, the commission dropped its policy of not issu-

ing the order to mediate for at least forty-five days after the

request for a hearing. However, at the same time, the com-

mission lengthened the time allowed to select a mediator

from twenty-one to fifty-five days. These two changes to-

gether probably had little effect on the timing of or the par-

ticipation in mediation.

8. These data were collected by the commission's me-

diation coordinator. H
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Local Government on the Internet

NCINFO, a World Wide Web site sponsored

by the Institute of Government in con-

junction with the North Carolina League

of Municipalities and the North Carolina

Association of County Commissioners,

serves as an electronic information re-

source to individuals interested in local

government in North Carolina. For ex-

ample, where would you look for the most

recent changes to legislation affecting

purchasing and contracting? How would

you determine whether other city or

county managers in North Carolina have

developed junked-vehicle ordinances or

have model leash laws? What would be

the most efficient, effective way to

gather this type of information, and to

explore, develop, and share strategies?

NCINFO at

http://ncinfo.iog.unc.edu

What's New?

The Technology Needs Assessment
Project (TNAP) Report presents the results

of a study conducted in 1996-97 to deter-

mine the information technology needs of

county government. In addition, the re-

port contains strategies for managing

information technology and a directory

of resources for meeting those needs. The

project was a collaborative effort of the

Institute of Government and the North

Carolina Association of County Commis-

sioners. The Web address for the full re-

port as well as a summary of the report

is http://ncinfo.iog.unc.edu/tnap.

LGLaw, a Web site created in concert

with the North Carolina Association of

County Attorneys, serves as a resource to

county and municipal attorneys and includes

recent legal developments affecting local
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governments in North Carolina. Addition-

ally, the site (http://ncinfo.iog.unc.

edu/lglaw/) provides numerous links to

legal resources available on the Internet

throughout the nation.

For more information on NCINFO, contact

Terry Kale, NCINFO director, via e-mail at

kale.iog@mhs.unc.edu or (919) 962-0592.
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Public Comment at Meetings of

Local Government Boards

Part Two: Common Practices

and Legal Standards

A. Fleming Bell, II, John Stephens, and Christopher M. Bass

• Three citizens want time at the next meeting of

their local board, but the agenda is full. The

board has to work on the budget and discuss

how to evaluate the city manager. Does it have

to put the citizens on the agenda for the next

meeting, or may it delay their appearance until

the following meeting?

• A board always has an agenda item for general

public comment. With cable television, more

and more speakers are playing to the camera.

May the board just stop receiving general pub-

lic comment?
• An angry group of citizens hold up signs and

wear large protest buttons during a council

meeting. May the council restrict the use of

signs in its meeting room? What rights do citi-

zens have to express their opinions nonverbally

to the council?

Part One of this article offered general guidelines

for constructive communication with concerned

citizens at board meetings. 1 Part Two summarizes

Fleming Bell and John Stephens are Institute of Government

faculty members. Bell specializes in local government law and

Stephens in dispute resolution. Christopher M. Bass is a 1 997

graduate of Duke University School of Law. He was a law clerk

at the Institute of Government in 1 996.

common practices of North Carolina local govern-

ments in receiving citizen comment at board meet-

ings, and it addresses legal issues. Public officials

should read both parts so that they understand not

only principles of effective communication but also

legal requirements and prohibitions.

Common Practices in

Receiving Public Comment

Boards of County Commissioners

A 1996 survey of North Carolina's 100 boards of

county commissioners revealed common practices

among these units in receiving public comment. 2

Ninety boards responded to the survey. Of these, 60

have a specific place in the regular meeting agenda for

public comment; 30 do not. Among the latter, 20 al-

low the chair to decide whether and when to receive

citizen comment; 7 allow comment if the request to

speak is made before the meeting and the item is

placed on the agenda; and 3 normally take comment

at the close of the business meeting.

In 55 counties the commissioners regularly limit

how long each speaker may address the board. Several

of these counties apply their limits flexibly, however,

often allowing speakers to continue and letting the

chair decide when to ask a speaker to finish. Twenty-

nine counties have no formal limit.
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In 22 counties the board typically allows each

speaker five minutes, and in 21 counties there is a

three-minute limit. Even the counties that normally

do not restrict the length of speeches do use limits if

the issue is controversial and several people wish to

speak. In this instance most counties ask the con-

cerned groups to pick one or more spokespersons

and/or limit each speaker to two or three minutes.

Municipal Boards

No formal comprehensive survey has been made of

how the boards of municipalities receive citizen com-

ment. Practices vary widely. 5 Most city and town

councils have a specific point in the agenda at which

they hear citizens, commonly at the beginning or the

end of the meeting. They also have a time limit on

presentations and may require groups with the same

concern to designate one or two spokespersons.

School Boards

The state's school boards use a mix of formal and

informal approaches to handling public comment. 4

Most boards have a specific place on the agenda for

citizens to speak and a time limit for each speaker.

Groups are asked to designate a single spokesperson.

Boards usually receive citizens' comments but are not

obliged to give an immediate response.

School boards struggle with the problem of allowing

citizens' comments while preserving the efficiency and

decorum of their meetings. Some of them take com-

ments at the beginning of the meeting. This practice,

however, can cause business deliberations to last until

late in the evening. But holding citizens' comments

until the end of the meeting taxes people's patience

and delays their speaking to a time when many board

members are weary and eager to conclude the meeting.

Many school boards urge parents and other citizens

to pursue complaints through regular channels before

they come to the board. For example, boards' policies

on public comment note that personnel or confiden-

tial matters may not be addressed in public session

and that persons with complaints about personnel

must follow other specific procedures. Also, boards

often have a sign-up list for speakers, with a deadline

of up to seven days before the meeting. Some sign-up

lists ask prospective speakers to identify the topic of

their comment, to state the steps they have already-

taken to address their concern, and to deposit relevant

documents in the board's office before the meeting.

A board's practice may occasionally vary from its poli-

cies in unusual circumstances.

Planning Boards, Boards of Adjustment, and
Other Boards

Zoning decisions and requests for variances of land-

use regulations can generate great public interest and

comment. Most municipalities and two-thirds of

county governments control land use through zoning

regulations and site permits. Planning boards and

boards of adjustment conduct their business meetings

publicly but for different purposes and under differ-

ent rules. The relationships between planning boards

and their governing boards (that is, boards of county

commissioners or municipal councils) vary greatly.

Some differences are jet by state statute. For example,

when the twenty coastal counties are revising their

comprehensive land-use plans, they must work within

rules promulgated by the Coastal Resources Commis-

sion for mandated formal citizen-participation pro-

grams. Other county planning boards have similar

(though not state-mandated) practices for seeking pub-

lic comment (for example, neighborhood meetings,

formal public hearings, and surveys of citizens).

Other local government entities (usually appoint-

ive) have varying degrees of influence on local ordi-

nances and regulations. Social services boards; area

mental health, developmental disabilities, and sub-

stance abuse boards; community or human relations

commissions; public housing authorities; and agencies

on aging typically have few problems with public com-

ment at their meetings. Public health boards, though,

sometimes have drawn citizens' attention on such is-

sues as livestock operations, smoking ordinances, and

permits for septic tanks.

Legal Requirements for

Public Comment

The legal requirements and practical guidelines

that follow should be useful for all the entities dis-

cussed in the preceding section.

General Requirements

Anyone may attend and record meetings of local

public bodies in North Carolina. This right of access

is guaranteed by North Carolina's open meetings law.

It also may be inferred from the First and Fourteenth

Amendments to the United States Constitution."

28 Popular Government Fall 199;



Announcing!

Ten important
booksjust
published by
the Institute

of Government
Including

Sentencing,

Probation,

and Parole ui

NorthCarotai

partnerships

Economy

Creating Effective Partner-

ships for Community

Economic Development
1997

Prepared by Anita R. Brown-Graham for

the Community Development Roundtable

This book documents the proceedings of two

regional forums by the Community Develop-

ment Roundtable. It outlines strategies for

exploring the challenges and opportunities

presented by the federal government's de-
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is a misdemeanor.

But being able to attend a meeting does not neces-

sarily mean that one may speak at it. In general, local

government bodies have no legal obligation to allow

members of the public to make comments, to ask

questions, or otherwise to participate actively at any

particular meeting except during a required public-

hearing conducted as part of that meeting. 1 " However,

as discussed later, prohibiting all opportunities for citi-

zen comment outside public hearings may go beyond

what courts will consider reasonable.

Citizen comment is a necessary part of public hear-

ings" because obtaining such input is the very reason

for the hearings, whether they are mandated by state

statute or voluntarily called by a local board. This ar-

ticle, however, focuses on regular board meetings and

boards' discretionary power to allow- comment during

those meetings at times other than during public hear-

ings. Each board controls its regular meeting agenda,

including how items are placed on the agenda, and it

may choose to give citizens an opportunity to be in-

cluded.'- Boards often require citizens who wish to

speak, to specify beforehand the subjects that they

plan to discuss. A board has fairly broad discretion to

decide what subjects to include on the agenda of a

particular regular meeting as long as it does not dis-

criminate among citizens on the basis of their point

of view on an issue or single out one citizen for dif-
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To understand these rules, one must start w ith the

"public forum" doctrine developed by the United

States Supreme Court.

Although the Supreme Court long followed the

view that the government, just like a private landlord,

may absolutely exclude speech from its own property,

the Court has abandoned this ideology and created a

body of public forum law . In doing so, the Court has

divided government property and activities into three

distinct categories: the "traditional" or "quintessential"

public forum, the "designated" public forum (the fo-

cus of this article), and the "nonpublic" forum. r" Dif-

ferent rules govern speech at different times and

places on public property, depending on the category

into which a location or an activity falls.

The Traditional Public Forum

The Court has defined "traditional" or "quintessen-

tial" public forums as places such as streets or parks

that "have immemorially been held in trust for the use

of the public and, time out of mind, have been used

for purposes of assembly, communicating thoughts

between citizens, and discussing public questions.

"

H

Restrictions on speech in these forums are generally

allowed only if they are concerned with the time, the

place, or the manner of the speech, rather than its

content. The restrictions must be content neutral and
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"narrowly tailored to serve a significant government

interest," and they must "leave open ample alternative

channels of communication." 1.

To exclude a speaker from a traditional public fo-

rum—which has as one of its purposes the free ex-

change of ideas—because of the content of her or his

speech, the government must show that a regulation "is

necessary to serve a compelling state interest and ... is

narrowly drawn to achieve that end." 1 " Regulations

subjected to this standard, called the "strict-scrutiny

test," rarely survive a court challenge. 1 Similarly, cen-

sorship based on the speaker's viewpoint usually is not

allowed. The Supreme Court will generally hold that a

regulation applicable to a traditional public forum vio-

lates the First Amendment when it denies access to a

speaker solely to suppress the point of view she or he

espouses. 15

The Designated Public Forum

Whenever a government opens public property

other than a traditional public forum for use by the

public as a place for expressive activity, it creates a

designated public forum, the second category. Many
of the standards that apply in this category are simi-

lar to those that apply in a traditional public forum.

This is so even though the government may not have

been required to create the forum in the first place

and may later choose to change the open character of

the property so that it is no longer a designated pub-

lic forum.'
:

The Nonpublic Forum

Nonpublic forums, the third category, are not sub-

ject to the stringent free-speech requirements that

govern traditional and designated public forums. Ex-

amples of such forums include meetings of govern-

ment officials that are not required to be open to the

public under the open meetings law, such as meetings

solely of professional staff, and closed sessions held

during official meetings of public bodies. 2" Most gov-

ernment offices and facilities where day-to-day opera-

tions are carried on also are nonpublic forums. 21

The same space may be used at different times as

a designated public forum and a nonpublic forum. For

example, a room in city hall may be the scene of a

council meeting one evening and the site of a depart-

ment head meeting the next day. If the council

receives public comment during its meeting, a desig-

nated public forum exists while the comments are

being received. The meeting of department heads, on

the other hand, is probably a nonpublic forum.

Board Meetings as Public Forums

Meetings of local government boards bear some

resemblance to both traditional and designated pub-

lic forums. They are like traditional public forums in

that space and seats for the public are customarily

provided, and public comment and debate often are

allowed. But these meetings also resemble designated

public forums in that they are held for specified pur-

poses (to conduct the board's business as listed on an

agenda). Thus public discussion and active participa-

tion are more tightly circumscribed than they would

be in a park or another traditional public forum.

One noted First Amendment scholar, William W.

Van Alstyne, asserts that local government board

meetings fit a description midway between these two

types of forums. He suggests that rules for citizen

comment in such meetings may be more restrictive

than those allowed in traditional public forums but

less restrictive than those permitted in certain types

of designated public forums." This article adopts a

somewhat similar view.

What meetings or parts of meetings of public bod-

ies in North Carolina, then, are designated public fo-

rums? In a 1976 Wisconsin case, the United States

Supreme Court suggested that any portion of a meet-

ing of a public body that the body opens for public-

comment is such a forum. 2. The Court noted that

Wisconsin's open meetings law requires certain gov-

ernmental decision-making bodies to hold open meet-

ings. It explained that, although a public body may

confine such meetings to specified subjects and may-

even hold closed sessions, "[w]here [it] has opened a

forum for direct citizen involvement," it generally

cannot confine participation "in public discussion of

public business ... to one category of interested in-

dividuals."
24

In a 1997 case the North Carolina Su-

preme Court cited the Wisconsin opinion for the idea

that "once the government has opened a forum—such

as a public meeting— to allow direct citizen involve-

ment, it may not discriminate between speakers based

upon the content of their speech." 2
"

The decision in the Wisconsin case suggests that

any official meeting of a public body covered by this

state's open meetings law also may become a desig-

nated public forum. If a public body chooses to allow

public comment during a portion of its meeting, it

subjects that part of the meeting to the rules that ap-

ply to designated public forums. 2 " Restrictions on

speech in designated public forums may be based on

either what a speaker has to say—content or view-
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point—or when, where, or how the speaker says it

—

time, place, or manner. Very different rules apply to

these two types of restrictions.

Restrictions Based on Content or Viewpoint

As noted earlier, in a traditional public forum, any

restriction on speech that is based on content or view-

point will be strictly scrutinized by the courts and will

almost always be found unconstitutional.- A similar rule

applies in a designated public forum. In that context,

although the meeting organizers may sometimes restrict

comment to the subjects for which the forum is desig-

nated, they must still allow all viewpoints to be heard.

For example, the Second Circuit Court of Appeals

has held that once a board decides to take public com-

ment in a particular meeting, it may not discriminate

among speakers on the basis of what they have to say

on the subject at hand. In Musso v. Hourigan, 2b the

time that a local board of education had allotted to

hear public comment had expired, but the board con-

tinued to permit members of the public to speak. A

citizen who said something that one board member
did not like was silenced and eventually arrested.-'

The court noted that a rational jury could infer that

the plaintiff was singled out because of the board

member's dislike for what he had to say. If this infer-

ence was accurate, said the court, the action against

the citizen was an unconstitutional content-based

restriction on protected speech."" The case points

out the risk that a board may run if it fails to follow

content-neutral ground rules concerning a citizen-

comment period.

Even if a local governing board feels that a person

is spreading untruths or arousing hostilities through

his or her comments during a meeting, and even if the

board members do not like what the speaker has to

say, the board probably may not restrict that person's

speech because of the content: "[T]he Supreme Court

has frequently recognized that the disruptive or dis-

turbing effects of expression are integrally bound up

with the very political value of free speech that the

first amendment was designed to safeguard and nur-

ture."'- The only relevant exceptions pertain to ob-

scenity (which legally goes beyond mere profanity)" 2

and "fighting words" (which "have a direct tendency

to cause acts of violence by the person to whom, in-

dividually, the remark is addressed")." The Supreme

Court has specifically explained that the protections

of the First Amendment do not turn on the truth, the

popularity, or the social utility of an idea or a belief."
4

Restrictions on Time, Place, or Manner

The fact that restrictions on speech in designated

public forums generally may not be based on what a

speaker has to say about a subject does not mean that

those who attend the meeting may speak freely when-

ever they wish or on whatever topic they wish. The

United States Supreme Court has recognized that a

public forum may be created for a limited purpose,

such as discussion of certain subjects or use by certain

groups."

Restricting a meeting to particular subjects (for

example, through the use of an agenda) is permitted

as long as the public body is careful to allow all points

of view to be presented if and when it hears from au-

dience members about those subjects. That is, local

boards may control the conduct of their meetings

through the use of reasonable, content-neutral restric-

tions on the time, the place, and the manner of

speech.36 As Justice Potter Stewart stated in a concur-

ring opinion in the Wisconsin case discussed earlier,

"A public body that may make decisions in private has

broad authority to structure the discussion of matters

that it chooses to open to the public." 5

Even if a board opens its meeting for general dis-

cussion of issues, such as during an open-public-

comment period, some subject-matter restrictions are

probably permissible. For example, a board might

limit comments to subjects that are within its jurisdic-

tion or on which it is competent to act.

On the other hand, the restriction on viewpoint-

based regulations means that a governmental body

holding a public-comment period may not use an im-

proper reason, such as dislike for a particular speaker's

viewpoint, as a basis for adjourning or moving on to

the next subject on the agenda. As noted earlier, a

local government board may not silence a speaker in

such a designated public forum merely because it dis-

agrees with the person's message.

A 1990 case, Collinson v. Gott, illustrates the

courts' deference to local boards' discretion concern-

ing the organization and the conduct of their meet-

ings, as long as no censorship based on a speaker's

point of view is involved. In Collinson a person was

cut off from speaking and subsequently asked to leave

a meeting after he violated a local board's requirement

that speakers confine their remarks to the question

and avoid discussion of personalities. He sued in fed-

eral court. 38 A divided panel of the Fourth Circuit

Court of Appeals (which has jurisdiction over North

Carolina) held in favor of the board. Although the
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judges disagreed about the disposition of the ease,

they all assumed that a presiding officer has at least

some discretion to make decisions concerning the

appropriateness of the conduct of particular speak-

ers. "' A concurring opinion noted that the govern-

ment has a substantial interest in having its meetings

conducted with relative orderliness and fairness:

"[Officials presiding over such meetings must have

discretion, under the 'reasonable time, place and man-

ner' constitutional principle, to set subject matter

agendas, and to cut off speech which they reasonably

perceive to be, or imminently to threaten, a disruption

of the orderly and fair progress of the discussion,

whether by virtue of its irrelevance, its duration, or its

very tone and manner . . .
," even though such restric-

tions might have some relation to the content of the

speech.
41-

1

(The judges disagreed on the extent to

which content was or should be considered.)

An earlier North Carolina case, Freeland v. Orange

County,41 concerned time limits for public comment
and limits on the number of speakers. This case in-

volved a public hearing during a board meeting, but

the same or similar principles probably apply to pub-

lic comments at other times during a meeting. The
Orange County Board of Commissioners held a pub-

lic hearing on a proposed county zoning ordinance,

and some five hundred people attended. The chair

allocated an hour to each side of the issue (though

opponents outnumbered supporters four to one) and

allowed each side fifteen minutes more for rebuttal.

When the board later adopted the ordinance, some

of the opponents sued, arguing that the ordinance had

not been properly adopted—apparently because about

two hundred persons who wished to speak at the hear-

ing were not allowed to do so. The North Carolina

Supreme Court held in favor of the board of commis-

sioners, declaring that "[t]he contention that the com-

missioners were required to hear all persons in

attendance without limitation as to number and time

[was] untenable."" 1
It found that the "opponents as

well as the proponents were at liberty to select those

whom they regarded as their best advocates to speak

for them. The General Assembly did not contemplate

that all persons entertaining the same views would

have an unqualified right to iterate and reiterate these

views in endless repetition.""'

Even though Freeland is not specifically a First

Amendment case, it teaches that a board may safely

impose time limits on comments in public hearings as

long as it allows enough time for each viewpoint to be

heard. Boards will obviously need to use some judg-

ment in deciding how- much time and how many
speakers on a subject are "enough." For example, in

the Freeland meeting, with about 500 people in atten-

dance, the board allowed 31 persons to speak for a

total of two and one-half hours.

On the other hand, to return to the opening sce-

nario of the three citizens who wish to discuss an

agenda item at a meeting that does not include a pub-

lic hearing, the board may either not hear them at all

or limit each one to a few minutes of comments. Even

at public hearings, five- and two-minute limits on in-

dividual comments have been upheld. 4"

These and cases from other jurisdictions
4
" show that

local boards have broad latitude in conducting their

meetings in an orderly fashion. Whether a board is re-

stricting the debate to a particular subject or limiting

the time allotted for public comment, the court w ill

probably uphold a restriction that is viewpoint neutral

as long as it is reasonable. What the court will consider

reasonable will depend on the facts in each case.

Discretion in When to Allow Speech

Must opportunities for citizen comment be pro-

vided at all board meetings? Although there is little

case law on the point, the latitude that the courts have

given governmental bodies to control the conduct of

their meetings through restrictions on the time, the

place, and the manner of speech likely includes the

discretion to allow public comment in some meetings

but not in others.

Returning to the second scenario at the beginning

of this article, what about never allowing citizen com-

ment except during designated public hearings on

particular topics? Nothing in North Carolina's open

meetings law or other statutes requires that public

comment be allowed at meetings that do not include

public hearings. This suggests that the courts might

allow such a prohibition.

It is not clear, however, how the courts would rule

on possible First Amendment concerns raised by this

type of restriction. A court might well find it to be an

unreasonable restriction on speech or on the right to

petition the government for a redress of grievances.

Although governing boards have a significant interest

in controlling their meetings, a court might require a

local board occasionally to allow people to appear per-

sonally and publicly to address their concerns directly

to the board and to request some appropriate response

to their grievances, as part of this right to petition.
4"
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According to the North Carolina Supreme Court, fil-

ing written complaints, appearing at disciplinary hear-

ings, and making critical speeches at board meetings

all involve petitioning the government for a redress of

grievances. 4

On the other hand, it might be argued that such a

restriction is permissible because boards do provide

for citizen comment during public hearings, although

the hearings—and hence the comment—might be

limited to particular subjects. For example, the North

Carolina General Assembly's rules do not allow for

public comment during its proceedings, but legislative

committees occasionally hold public hearings on par-

ticular bills. It also might be asserted that a designated

public forum, and hence a need to receive public com-

ment, is created only when a board decides it wishes

to create one.

Conceivably, then, a local board might decide not to

take public comment at any of its meetings except dur-

ing the portions that are designated as public hearings.

But politically astute and legally cautious hoards will

probably provide at least occasional periods for general

public comment or an opportunity for citizens to be

placed on the agenda of regular meetings, to avoid both

appearing unresponsive (thereby hurting their chances

for reelection) and having the legal issue raised.

Other Types of Expressive Activity

What about other types of expressive activities, like

carrying signs and wearing buttons, as in the third

opening scenario? May restrictions be placed on these

behaviors in designated public forums? It is important

to realize that the "speech" the First Amendment pro-

tects invokes more than the spoken word. The United

States Supreme Court has recognized that freedom of

speech encompasses communication through nonver-

bal symbols. 4S For example, in Tinker v. Des Moines

Independent Community School District,
49 the Court

upheld the right of high school students to wear black

armbands to protest the Vietnam War, stating that

this was "the type of symbolic act that is within the

Free Speech Clause of the First Amendment.""" Simi-

larly a concurring opinion in Smith v. Goguen^ ex-

plained that "[although neither written nor spoken, an

act may be sufficiently communicative to invoke the

protection of the First Amendment. . .

."'-

The Supreme Court sometimes uses the term

"freedom of expression" as a synonym for "freedom of

speech," indicating that the scope of constitutional

protection extends beyond verbal communication.

But not every activity is considered "speech." For ac-

tions to be considered expressive, a "speaker" must

intend that they communicate.^ Most symbolic ges-

tures by a citizen during any portion of a local board

meeting that has been opened for public comment
will be considered expressive conduct under the First

Amendment because they will involve an intent to

communicate. Included is everything from actually

addressing the board to wearing a sticker on. one's

shirt or carrying a placard.- 4

Because carrying signs and wearing buttons are

expressive activities protected by the First Amend-

ment, a board must justify restrictions on them in the

same way that it justifies restrictions on verbal speech,

and under the same standards. Thus reasonable con-

trols on the time, the place, and the manner of such

expression will be allowed.

Suppose a board is concerned that citizens might

use signs to strike the opposition or to block the view

of others at a meeting. It may impose reasonable re-

strictions on the size of signs or on signs that are at-

tached to wooden or other solid handles, both to

ensure safety and to avoid disruption. Or it may limit

the use of signs to certain meetings and not others.

A restriction on what a sign or a button may say

about a given subject, on the other hand, will cause

difficulties. Comments are generally protected even if

they are hostile or vulgar or disagreeable to board

members. As noted earlier, censorship of unpleasant

messages is a type of restriction that the courts gen-

erally do not allow.

May a board prohibit signs entirely in a designated

public forum such as the public-comment portion of a

meeting? In perhaps the only reported ease on this

point, Louisiana's supreme court concluded that a lo-

cal school board could do so.55 The court upheld the

board's rule banning hand-held signs from its office

building or any of its rooms. The court explained that

the board's rule was content neutral and that the

board's interest in orderly and dignified meetings was

sufficient to justify this type of restriction on time,

place, and manner of expression. The court also noted

that there were ample alternative channels for commu-

nicating the information, including public-comment

times at the board's meetings."3

The United States Supreme Court agreed with the

Louisiana court's conclusion. Without issuing an opin-

ion, it dismissed an appeal of the Louisiana court's

ruling on the ground that the case involved no

substantial federal question. 57 Such a dismissal is a
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decision on the merits; that is, if the Court had

thought that the case raised a significant issue under

the First Amendment, it probably would have heard

the case. The Supreme Court's dismissal of the appeal

suggests that local officials may ban hand-held signs in

meeting rooms. A board should be careful, however,

to ensure that people have adequate alternative ways

to present their views to the board.

Other Constitutional Claims

As local boards decide who may speak in their

meetings, they also should take care not to violate the

provisions of the federal and state constitutions that

require equal protection of the laws.'8 That is, a board

must not restrict someone's speech on the basis of an

impermissible reason like race, religion, or national

origin. And if the board has an open-public-comment

period, the equal protection clause may prevent it

from allowing to speak only those who wish to address

topics favored by the board.

Boards also may have concerns when speakers deal

with religious topics. In general. United States Su-

preme Court cases indicate that people who wish to

speak on religious issues will be subject to the same

limitations that are placed on others." But a board

should be careful not to appear to favor one religion

over another. Such favoritism is unacceptable under

the establishment clause of the First Amendment,

which forbids government from making laws "respect-

ing an establishment of religion."

summary

Local government boards are free to make reason-

able rules governing public comments during their

meetings. They may choose to allow comments only

at certain times, on certain subjects, or in certain

meetings, and they may impose time limits and lim-

its on the number of persons who may address a par-

ticular issue. They must take care, however, not to

exclude or silence a person because of that person's

point of view, what he or she has to say about an is-

sue, or, to some extent, how he or she says it. Boards

also may not limit a speaker on the basis of his or her

race or religion. During periods of open public com-

ment, boards may limit discussion to subjects within

their jurisdiction, but they should not restrict a

speaker during such a period simply because his or her

subject is not popular with the board. Further, if

boards choose to exclude visual expressions of opin-

ion such as signs and banners from their meetings,

they should make certain that there are adequate al-

ternative means for communicating ideas to the

board.

Helping citizens be involved with their local gov-

ernment is an important role of public officials in a

democracy. Becoming knowledgeable about practical

ways of encouraging positive discussion with citizens

(see Part One of this article) and becoming informed

about the legal standards just presented will assist

public officials in performing that role.
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Special Series No. 16 March 1997

Stevens H. Clarke and Kelly A. McCormick

$14.00*

Ethics, Conflicts, and Offices:

A Guide for Local Officials

1997

A. Fleming Bell, II

Paperback: $20.00* Hardback: $30.00*

Animal Control Law for North Carolina

Local Governments
Third edition, 1997

Ben F. Loeb, Jr.

$24.00*

Public Records Law for North Carolina

Local Governments
1997

David M. Lawrence

$24.00*

"North Carolina residents add 6% sales tax

To order or request a catalog

Write to

Publications Sales Office, Institute of Government,

CB# 3330 Knapp Bldg., UNC-CH, Chapel Hill, NC 27599-3330

Telephone (919) 966-4119

Fax (919) 962-2707

E-mail to kwhunt.iog@mhs.unc.edu

Internet URL http://ncinfo.iog.unc.edu/
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Letters

Medical Advance

Directives

Dear Ms. King and Ms. Davis:

Thank you for your article in Popu-

lar Government about advance direc-

tives. As public guardian of sixty-three

frail people, I am interested in how

best to respond to these issues. Would

you please elaborate on the proper role

of guardians in making this type of dif-

ficult decision.

Our local practice is to make a dili-

gent search for close relatives and to

gi\c them the opportumtv to offer in-

formation about the wishes of the pa-

tients and to be involved in the DNR
[do-not-resuscitate] decision to the ex-

tent that they are comfortable. I be-

lieve that we do not legally have to do

this. Our desire to involve relatives

frustrates medical professionals who

need a decision today. However, it feels

like the right thing to do. We try to do

unto others as we would have them do

unto us. Any guidance would be appre-

ciated.

Sincerely,

Calvin E. Underw ood, Jr., Director

Buncombe County Department of

Social Sen ices

Dear Mr. Underwood:

Perhaps we can tell you a few things

that might be helpful. Guardians, like

any other persons legally authorized to

make health care decisions on behalf

of another, should decide (1) on the

basis of what the patient is known to

want, or, if this information is not

a\ ailable, [2] according to what the pa-

tient would have wanted based on his

or her known preferences and values

and prior choices, or, if this informa-

tion is not available, (3) according to

the patient's best interests, including

not only medical considerations but

also the patient's general life history

and character and any other relevant

personal information that can shed

light on what is best for this person

under the circumstances.

This means that you as guardian

should be doing exactly as you do, at-

tempting to involve family members in

the process of gathering information

and encouraging them to assist you in

making DNR decisions to the extent of

their knowledge of the patient and

their willingness and availability. This

is true even though, as far as we know,

you have no legal obligation, in the

strict sense, to consult family who do

not wish to be decision makers. As you

point out, it is the right thing to do,

and most scholars in health law and

medical ethics, as well as some courts

in other states, would agree that the

hierarchy of decision-making prin-

ciples we have laid out in the preced-

ing paragraph is supported b\ common
sense and common law.

Most of the time, medical profes-

sionals are sympathetic to the need to

gather information from family mem-

bers. Perhaps the impatience you de-

scribe comes from the timing of the

DNR inquiry. Physicians often raise

the question of DNR only after they

have exhausted all aggressive treat-

ment options and have become con-

vinced that DNR is the only medically

appropriate decision. The solution

for this problem is to raise the issue

sooner. We suggest that, if you do not

already do so, you begin the process of

advance care planning as soon as you

assume guardianship of the person.

This would permit you to gather infor-

mation from family before there is a

crisis, and to establish lines of commu-

nication that can be followed more

quickly later, when time is more cru-

cial. In any event you also should begin

the advance care planning process

with the health care providers in the

patient's long-term care facility and at

the beginning of any hospitalization,

so that the medical consensus about

the patient doesn't get too far ahead of

your own know ledge and participation

as the patient's guardian and advocate.

Further, you should take full advan-

tage of the support available within

man>" facilities, including social work,

pastoral care, and ethics committees.

They can be very helpful in facilitating

communication with medical staff, pro-

viding a discussion forum, and amelio-

rating decision-making conflicts. Fi-

nally, you might consider asking your

local area health education center to

plan some educational programs around

these issues that could involve staff from

the department of social services, area

hospitals and long-term care facilities,

and emergency medical services.

All of this is a lot to do, as you well

know . \\ e are very pleased to learn that

you as public guardian are working so

hard and so thoughtfully to do it.

Sincerely,

Nancy M. P. King, J.D.

Arlene M. Davis, R.N., J.D.

Editor's Note: Parts One and Two of

the authors' "Advance Directives for

Medical Decision Making in North

Carolina: Rights, Duties, and Ques-

tions" appeared in Popular Govern-

ment's Spring 1997 issue (pp. 2-1 1) and

Summer 1997 issue (pp. 3S-49).

At the Institute

Whitaker Joins IOG

Gordon P. Whitaker, a nationally

recognized specialist in public admin-

istration, joined the faculty of the In-

stitute of Government July 1 at the

same time that The University of

North Carolina at Chapel Hill's Master

of Public Administration (MPA) pro-

gram transferred from the Department

of Political Science to the Institute.

"Preparing people for public service

fits the Institute's mission," Whitaker

said. "The program will be on firmer

ground."

"Transferring the MPA program to
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Gordon P. Whitaker

the Institute is

entirely consis-

tent with our

traditional mis-

sion," said Mi-

chael R. Smith,

director of the

Institute. "It is a

fantastic bonus

to add Gordon

Whitaker to our

faculty as a part of the transfer. He is a

talented scholar who is firmly commit-

ted to public service. We are pleased to

have him as a colleague."

The two-year graduate program was

started jointly by the Institute and

the Department of Political Science in

1966. "The MPA program now has a

stable funding base, adequate space, a

first-class computer lab, and increased

faculty resources," said Stephen Allred,

the program's director and an Institute

faculty member since 1986.

Allred said he was humbled to be di-

rector of a program that included Whit-

aker, noting that Whitaker taught in the

program when Allred was a student.

Whitaker will teach two courses in

the MPA program: public management

and leadership, and a class on organiza-

tional theory. He also will share his ex-

pertise in a course on state government

and policy, which will enroll mostly fu-

ture reporters from the UNC-CH
School of Journalism and Mass Com-
munication.

In addition to teaching, Whitaker

will work on several projects, including

a joint undertaking by the North Caro-

lina City/County Managers' Associa-

tion, the League of Municipalities, the

Association of County Commissioners,

and other organizations to improve civ-

ics education in public schools.

"The Institute can become more in-

volved in helping people of the state

understand their role in government,"

Whitaker said. "Part of that has to do

with the kind of education people get

about government and public respon-

sibility. We'll also look for ways to en-

courage adults to think about their role

in the community and become actively

involved."

Whitaker will be working with lead-

ers of nonprofit organizations to build

better collaboration between citizens

and government. For example, in a

project with the Governor's Crime

Commission, Whitaker and others will

gather information about after-school

programs for grades 6-8. The study is

designed to shed light on which activi-

ties tend to keep kids in school and out

of trouble.

Shortly after joining the Institute,

Whitaker was named the 1997 recipient

of the International City/County Man-

agement Association's Award for Local

Government Education for his efforts

in promoting public understanding of

local government. He is author of Local

Government in North-Carolina, which

is widely used in North Carolina's pub-

lic schools. — Jennifer Hobbs

Jenne Teaches in Croatia

Kurt Jenne, an Institute of Gov'em-

inent faculty member specializing in

public management, recently traveled to

Croatia to teach in a program called

Democracy in Governance, arranged by

the Research Triangle Institute's Center

for International Development under

contract with the United States Agency

for International Development.

"Our approach was definitely not to

preach," Jenne said. "I went to discuss

what has worked for us under certain

circumstances and what they thought

might be useful in their system."

Jenne taught two seminars, lasting

roughly a day and a half each, in the

Croatian cities of Rijcka, on the Dal-

matian Coast, and Osjiek, near the

Serbian border. Mayors and city coun-

cil presidents from a variety of munici-

palities gathered to learn about citizen

participation and to share their own

experiences.

Jenne met initially with Albert R.

Sharp, Jr., former Lincoln County man-

ager and now head of the Research Tri-

angle Institute's municipal mangement

program in Zagreb. After some final

preparation with Sharp and his staff,

they all took the seminar on the road.

"The issues and problems partici-

pants talked about were remarkably

similar to those that North Carolina

governments face," Jenne reported. For

example, local authorities in Djakovo

closed a street to reroute traffic, only

to find parents of school-aged child-

ren upset by heavier traffic near their

school. "We discussed how citizen par-

ticipation might help, even after the

fact: figure out who has a stake in the

matter, get them involved, and deter-

mine whether there was a way to meet

at least some of everyone's interests."

Jenne began with an introduction to

the basic tools. "I took a copy of Scotland

County's citizen newsletter, which

county manager Scott Saucr had sent

me shortly before I left," Jenne ex-

plained. "It was a wonderful example of

presenting information in a clear, inter-

esting, and usable format. There was

such intense interest in it that we ended

up making copies of the entire publica-

tion for participants to take home."

The discussion progressed to more

complex forms of citizen participation,

such as strategic planning and "future

search," a process in which participants

focus on finding common ground amid

disparate interests. "A few participants

told of instances where they had tried

techniques similar to those of future

search to tackle really complex prob-

lems and had met with surprising suc-

cess," Jenne said. "That reinforced my
notion that future search is a useful

approach that people find intuitively

sound as a way to solve seemingly in-

tractable problems."

Slides and handouts needed meaning-

ful translation into Croation. Program

associate Mirko Mesaric and Sharp's

administrative assistant, Marija Sabljak,

took on the challenge of translating jar-

gon and technical terms such as "future
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search," for which the literal translation

held little meaning in Croatian.

Most of fenne's exploration of the

country was in transit, moving to and

from seminars. "But I still had a won-

derful introduction to Croatia," Jenne

said. "I was able to spend time with par-

ticipants outside the sessions. One of

them, Ivan Grdesic, was a professor of

public policy at the University of Za-

greb. Ivan had taught and traveled ex-

tensively in the United States, and

he gave me a historical and cultural per-

spective on his own region, which

helped me understand the participants."

Jenne saw first-hand the damage

from the war when he traveled into the

L .X. -controlled territory around the

citv of \ ukovar, where one of the semi-

nar translators lived. "I felt as if the

people of \ ukovar had been caught up

in a tragedy that even the physical evi-

dence of the conflict did not begin to

communicate."

Although problems remain in the

zone of conflict, local governments are

thriving everywhere else in Croatia.

"Croatian local governments are se-

rious about carving out a role for an

active citizenry as they implement

democratic self-government," Jenne

observed. "The local government offi-

cials I met are enthusiastic about citi-

zen participation. They realize that

making it work well is a real challenge,

but they are very optimistic and very

determined."

—Jennifer Hobbs

Awards Honor

Campbell and Bell

William A. Campbell, an Institute of

Government faculty member specializ-

ing in tax law, recently was honored

with the creation of an award in his

name to be given periodically by the

president and board of directors of the

North Carolina Tax Collectors' Asso-

ciation (NCTCA). The award recog-

nizes a deserving individual who, like

Campbell, has "advancfed] the science

and the art of property tax collection in

North Carolina." The first recipient was

Roger C. Cotten, the former tax admin-

istrator of Guilford County and now
the count\ 's manager.

"Bill Campbell always has been there

when we needed him," said Terry Row-

land, tax administrator for Cabarrus

County and past president of the

NCTCA. "I've been in the business

over twenty-six years, and out of

roughly 100 county tax collectors and

several hundred more municipal tax

collectors in this state. I'\ e never heard

of anyone who didn't receive sound ad-

vice from Bill. This award is intended to

be the highest honor bestowed on a

North Carolina tax collector."

Rowland said Cotten was selected

to receive the award because he exem-

plifies Campbell's teachings. Cotten

was recognized for his innovative

leadership, his sincere public service,

and for achieving, among other goals,

a 99 percent tax collection rate since

1978.

"Bill Campbell is so dedicated, it

makes life as a tax collector fun," Cot-

ten said. "He is the driving force behind

many of our activities. Of all the awards

I've received, I most cherish this one."

Speaking of his 99 percent tax col-

lection rate, Cotten noted: "That's the

staff. They've built a tradition."

Campbell said of the award: "It's

a great honor. I've worked with tax

collectors since 1965, and I have very

much enjoyed my work with this

dedicated group of public servants."

Michael R. Smith, director of the

Institute of Government, added: "It is

wonderful that the tax collectors have

honored Bill with this award. For over

thirty years, he has provided excellent

assistance to them in a matter-of-fact

and modest way."

The award was modeled after the

Henry W. Lewis Award, which is given

periodically by the North Carolina Tax

Assessors' Association for recognition

of superior contributions in propertv

tax assessment.

A. Fleming Bell, II, an Institute of

Government faculty member specializ-

ing in local government law, recently re-

ceived the Institute Director's Award of

Excellence from the International Insti-

tute of Municipal Clerks (IIMC). The
honor is given annually to a director of

an UN IC-recognized institute for clerks.

"The decision was unanimous," said

Frank Adshead, director of education

for IIMC and member of the commit-

tee that reviewed nominations for the

award. "Fleming is a true public ser-

vant. His interests lie with the people

of North Carolina."

Nominations came in from the

United States and Canada. Bell's name
was submitted by the North Carolina

Association of Municipal Clerks.

Bell was recognized for such contri-

butions as teaching, consulting, publica-

tions, "sense ofhumor," and the creation

in 1994 of ClerkNet, a Web site with re-

sources for local government clerks.

"The strength and the depth of

Fleming's commitment to municipal

and county clerks in North Carolina are

impressive," said Michael R. Smith, di-

rector of the Institute of Government.

"His focus always has been on increas-

ing their effectiveness, and he has

worked hard to communicate the impor-

tance of their work to other officials."

Bell took over direction of the IOG's

Clerks' Certification Institute in 19S3.

Since that time, he has refined and

adapted the curriculum to meet the

needs of both city and county clerks.

"Count}' and municipal clerks are

the hub of the information wheel in

government," Bell explained. "Good

clerks make sure that records are prop-

erly maintained and accessible and

that the work of government is done

accurately and properly. They answer

many questions about the functions

and activities of government."

Bell added, "This award is a great

honor—especially at this point in my
career." — Jennifer Hobbs
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Creating Effective Partnerships for

Community Economic Development
1997

Prepared by Anita R. Brown-Graham

for the Community Development

Roundtable

$11.50*

This book documents the proceedings of two

regional forums by the Community Development

Roundtable. It outlines strategies for exploring the

challenges and opportunities presented by the

federal government's decreasing financial involve-

ment and dominance in community development.

This useful book also examines the current chal-

lenges facing distressed communities, gives

thoughtful and straightforward principles for

meeting those challenges through partnerships,

and offers examples of successful community
development partnerships in North Carolina.

Ordering information

Write to the Publications Sales Office, Institute of

Government, CB# 3330, UNC-CH, Chapel Hill, NC
27599-3330.

Telephone (91 9) 966-41 1

9

Fax (91 9) 962-2707

E-mail to kwhunt.iog@mhs.unc.edu

Internet URL http://ncinfo.iog.unc.edu/

Free catalogs are available on request.

*N.C. residents add 6% sales tax

Law of Sentencing, Probation,

and Parole in North Carolina

Second edition, 1997

Stevens H.Clarke

Law of

Sentencing,

Probation,

and Parole in

North Carolina

SlcvcaJ H Clarke

Ss

Paperback: $28.00* Hardback: $38.00*

This new edition covers North Carolina's law

concerning the selection and the execution of

all criminal sentences except capital punish-

ment. The 1997 revised edition includes a

complete description of the new Structured

Sentencing Law, effective in 1 994, as well as

relevant 1 996 amendments to the North

Carolina Constitution. It also provides an updated discussion of previous

sentencing laws still in effect for many sentenced offenders and pending

cases.The book discusses the service of prison and jail sentences as well as

probation, parole, post-release supervision, restitution, and community

service. Analysis of the legal authority of probation and parole officers and

procedures for modification and revocation of probation, parole, and post-

release supervision is also included.

North Carolina Crimes:

A Guidebook on the

Elements of Crime
CD-ROM Version

1996-1997

Edited and revised by

Thomas H.Thornburg

$40.00*

An electronic version

of the fourth edition, 1 995

(Printed version released in February 1996)

A joint venture of the Institute of Government and the

Raleigh Computer Company

Soon available in CD-ROM format for Windows™ for use on your personal

computer. This is an essential reference for law enforcement officers and

criminal lawyers which outlines the elements of several hundred criminal

offenses in North Carolina. Information can be found through a full-text search

engine, a keyword index, and a graphical interface of chapter headings. The CD-

ROM also includes an interactive sentencing grid. Using North Carolina's

structured sentencing punishment chart, this feature calculates potential

punishments for particular offenses and prior record levels. The software allows

hyperlink functions and has a bookmark feature, magnification ability, copy and

print commands, and more.
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