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Tuttle, Eisenberg,

and Capacchione
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policies) than any
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since Brown.
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COVER ARTICLE

Old Decrees,

New Challenges
John Charles Boger and Elizabeth jean Bower

Today, more than at any time since

1954, North Carolina school

boards face a legal challenge to the

tools of desegregation, a challenge with

the potential to undo much of the educa-

tional diversity that has been achieved

since Brown v. Board of Education? The

new challenge has found its first decisive

judicial expression in three recent federal

decisions, two of them rendered by the

U.S. Court of Appeals for the Fourth

Circuit and the third by a federal district

court sitting in Charlotte: Tuttle v. Ar-

lington County School Board,- FAsen-

herg v. Montgomery County Public

Schools,' and Capacchione v. Charlotte-

Mecklenburg Schools.'' Together these

decisions suggest important new consti-

tutional do's and don'ts for local school

boards. The requirements depart sharply

from the rules laid down during the

Brown era, adherence to which now
seems to be second nature for adminis-

trators, teachers, students, and parents

in public schools throughout North

Carolina and the nation.

In essence the new decisions forbid all

school boards (unless they are operating

under federal desegregation decrees) from

considering race or ethnicity as they assign

children to public schools. The prohibi-

tion holds even if it leads to resegregated

schools, even if most parents desire their

children to attend racially diverse schools,

and even if school boards are acting in

Boger is a professor in the UNC-CH School

ofLaw specializing in civil rights, education

law, and constitutional law. Bower is a

third-year student at the UNC-CH School

of Law. Contact them at jcboger@email.

unc.edu and ebower@email.unc.edu.

good faith to ensure that students receive

the educational benefits that may come

from a diverse school environment.

The future of the new principles an-

nounced in Tuttle, Eisenberg, and Ca-

pacchione remains uncertain. To date,

the Supreme Court has not agreed to

consider them. However, they might

eventually require greater real change in

school attendance policies (and perhaps

also in faculty and staff assignment poli-

cies) than any court decisions since

Brown. Moreover, the Fourth Circuit

Court decisions set forth constitutional

rules that purport to bind every school

district within the circuit, which includes

Maryland, North Carolina, South Caro-

lina, Virginia, and West Virginia. So

North Carolinians cannot ignore them.

Instead, every state and local school

board and every interested parent must

give them close attention.

Understanding this potential change

requires that interested citizens and public

school officials review the constitutional

landscape of school assignment policies.

This article undertakes that review. First,

it looks at the legal requirements created

by Brown and two important cases that

followed it

—

Green v. County School

Board ofNeiv Kent County^ in 1968 and

Sivann v. Charlotte-Mecklenburg Board

of Education'' in 1971. Together the three

cases clarified the specific obligations

resting on all school systems found to

have engaged in formal racial segrega-

tion. Next, the article examines three

Supreme Court cases from the early

1990s that offer important new guidance

on when and how school districts under

court order can gain release from further

judicial oversight.
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The article then reviews the basics of

another body of law on the Kqual Pro-

tection Clause that has emerged in re-

sponse to the debate over affirmative

action in government contracting, public

emplcnment, and college admissions. It

explores how the Fourth Circuit Court

in Tuttle and Eisenberg has applied that

body of law m a new context—the as-

signment of children to elementary and

secondary public schools. Finally, be-

cause Tuttle and Eisenberg constitute the

law that now applies to school districts

in the Fourth Circuit, the last two por-

tions of the article assess the legal choices

still open to school boards and parents

in North Carolina and describe some

innovative steps being taken in Wake
Count}'.

Desegregation: 1954 to 1990

In May 1954 the U.S. Supreme Court

declared in Brown that the South's tradi-

tional "dual system" of public education

was inconsistent with the Equal Protection

Clause of the Fourteenth Amendment."

Brown directly challenged the funda-

mental policy reflected in public school

segregation—the assignment of black

and white children to different schools.

After Brown, many Southern school

boards initially chose to ignore or defy

the Court and the Constitution, invok-

ing principles of state sovereignty and

longstanding racial traditions. After

years of stubborn resistance in some dis-

tricts and grudging acquiescence in oth-

ers,^ most school districts eventually

began to implement school desegrega-

tion in earnest. Widespread change did

not begin, however, until 1965, when
Congress first conditioned eligibility for

its massive education spending program

under the Elementary and Secondary

Education Act on compliance with the

antidiscrimination provisions of the

Civil Rights Act of 1964."

Even after desegregation began in

earnest, protracted legal challenges con-

tinued in the 1960s and 1970s as federal

courts struggled to resolve many legal

and educational debates over the meaning

of Brown's central insight that "[sjep-

arate educational facilities are inherently

unequal." Not until 1968, in the watershed

case of Green, did the Supreme Court

finally outline the changes that would be

necessary in every formerly segregated

school system. Every such system, it an-

nounced, bore an "affirmative duty" to

"take whatever steps might be necessary

to convert to a unitary system in which

racial discrimination would be eliminat-

ed root and branch." The Green Court

specified at least six areas in which feder-

al courts should measure progress toward

a "unitary" (desegregated) school system:

(1) student enrollments, (2) faculty as-

signments, (3) administrative and staff as-

signments, (4) transportation to schools.

The prohibition holds

even if it leads to

resegregated schools,

even if most parents desire

their children to attend

racially diverse schools, and

even if school boards are

acting in good faith.

(5) extracurricular activities, and (6) phys-

ical facilities.'"

The Green Court rejected the school

district's argument that it had complied

with its desegregation obligations when,

in 1965, it adopted a "freedom of choice"

approach that permitted all parents

—

black or white—to choose the public

school their children would attend. Of-

fering school choice, the Court held, did

not suffice in the New Kent County

school district because that plan had not

worked in practice to achieve measur-

able student desegregation." Green made

unmistakably clear that the Fourteenth

Amendment requires tangible results

—

real racial integration—not merely com-

pliance with formal color-blind proce-

dures.

In I9~l the Supreme Court again

turned to the issue of school desegrega-

tion in Swann, a famous decision involv-

ing the Charlotte-Mecklenburg school

district. Speaking for all nine justices.

Chief Justice Warren Burger held that

federal courts were fully authorized to

require a variety of tools to achieve

school desegregation, including (1) ex-

press racial percentages as initif.' targets

in assigning students to desegregating

schools; (2) express racial ratios of facul-

ty and staff; (3) administrative "pairing"

and "clustering" of two or more geo-

graphically distant residential areas to

create racially diverse student assign-

ment zones; and (4) use of cross-town

busing or other transportation remedies,

if necessary. The Court acknowledged

that school boards would need to con-

sider students' races expressly as they

assigned students to schools in order to

achieve meaningful desegregation. '-

In a companion case decided the same

day as Swiinn, the Court condemned a

North Carolina state statute that for-

bade assignment of children by race,

local school board plans relying on

racial balances or ratios, and use of

involuntary busing." Again writing for a

unanimous Court, Chief Justice Burger

rebuffed North Carolina's argument that

the Constitution required color-blind

student assignments and forbade any use

of racial balancing in public education.

He described race-conscious student

assignments as an essential tool to fulfill

"the promise of Brown":

Just as the race of students must be

considered in determining whether

a constitutional violation has oc-

curred, so also must race be con-

sidered in formulating a remedy.

To forbid, at this stage, all assign-

ments made on the basis of race

would deprive school authorities

of the one tool absolutely essential

to fulfillment of their constitution-

al obligation to eliminate existing

dual school systems. "

During the twenty years that followed,

Green and Sivann provided the basic

guidelines for southern school desegre-

gation.

Some North Carolina school districts

did not wait to be sued. Clearly seeing

the handwriting on the wall, they sub-

mitted official forms devised by the fed-

eral Department of Health, Education,

and Welfare (HEW), declaring them-

selves to he fully desegregated. In 1967

the civil rights functions of HEW were

consolidated under the Office for Civil

Rights (OCR). Using more specific

guidelines and armed with greater per-

sonnel, OCR moved beyond reliance on

school board assurances and began to
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Follotving the historic Brown decision

in 1 954, supporters gathered at St.

Joseph's AME Church in Durham.

perform actual reviews of school compli-

ance. OCR combined this approach

with negotiations with the local school

districts. HEW gradually began to move

away from the pre- 1964 focus of

"shooting for court cases" and worked

more cooperatively with local districts to

achieve compliance. Although exact

numbers are difficult to obtain, this

comprehensive, cooperative approach

resulted in stronger ties with local offi-

cials and, together with the strong

Supreme Court statements in Green and

Swann, turned most districts toward

compliance in a spirit of cooperation.''

Desegregation in the 1990s

In the early 1990s, after nearly two

decades of silence, the Supreme Court

returned to the issue of southern school

desegregation. By then, the principal

question was no longer. What must

school boards lawfully do to desegre-

gate? but How long should judicial

supervision of school boards last? and

When and by what standards should a

federal court determine that a school dis-

trict has completed its remedial tasks

and become, not a dual system, but a

unitary system at last? The Court's first

important decision on these questions

came in 1991 in Board of Education of

Oklahoma City v. Dowell. From the

outset, sharp differences from earlier

decisions were evident in Dou'elTs tone

and emphasis. No longer unanimous

—

indeed, sharply divided in a 5-to-3 opin-

ion written by Chief Justice William

Rehnquist—the Court stressed that fed-

eral supervision of local school systems

had been intended only as "a temporary

measure to remedy past discrimination"

and that "important values" are served

by "local control of public school sys-

tems.""" Although the Court eventually

sent Dowell back to the lower courts for

further consideration, most court watch-

ers read the case as a signal that the era

of court-ordered desegregation decrees

might be drawing to a close.

The next year the Court reinforced

that impression in Freeman v. Pitts, a

case arising in the suburban Atlanta dis-

trict of DeKalb County. The school board

in Freeman sought a declaration that it

had overcome its racial duality between

1979 and 1992 and now was unitary.

Such a declaration would permit the dis-

trict's release from further judicial super-

vision. Measuring the district against the

six Green factors, the Supreme Court

held, for the first time, that a federal

court might properly release a school

system from judicial supervision one fac-

tor at a time. To merit such an outcome,

a school board must demonstrate that it

has sufficiently overcome racial prob-

lems in that one area—-such as student

assignments or extracurricular activi-

ties—even if racial disparities remain in

another area—such as faculty assign-

ments.'"

The Freeman Court also held that, if

a school district has diligently followed a

court's student assignment orders for a

significant period, a court might with-

draw further judicial supervision

—

even

//schools' racial populations have subse-

quently become imbalanced—as long as

the emerging racial imbalance can plau-

sibly be traced not to the school board

but to other causes, such as residential

decisions made by parents themselves.'^

POPULAR GOVERNMENT WINTER iOOt



To aid lower federal courts in deter-

mining when they should declare a

school district to be unitary and with-

draw judicial superyision, the Freeman

Court directed them to weigh three new

factors:

[1] whether there has been full and

satisfactory compliance with the

[desegregation] decree in those

aspects of the system where su-

pervision is to be ivithdrawn;

[Zj whether retention of judicial

controls is necessary or practicable

to achieve compliance with the de-

cree in other facets of the school

systoii [e.g., other Green factors

still under court supervision]; and

[3] whether the school district has

demonstrated . . . its good-faith

commitmetU to the whole of the

court's decree and to those pro-

visions of the law and the Con-

stitution that were the predicate

for judicial intervention in the first

instance.
'"

Read broadly, each of these factors

TUTTLE, ElSENBERG,

AND Capacchione:

Constitutionally Sound?

The Fourth Circuit Court of Appeals in

Tuttle V. Arlington County School Board

and Eisenberg v. Montgomery County

Public Schools, and the Charlotte-

Mecklenburg district court in Capacchione

V. Charlotte-Mecklenburg Schools, inter-

preted the U.S. Supreme Court's prior

cases to forbid school districts from con-

sidering race when they assign students

to public schools. This conclusion seems

constitutionally doubtful for four reasons.'

First, although the Fourth Circuit

Court in both Tuttle and Eisenberg ac-

knowledged that the Supreme Court's

prior cases appeared to leave open the

question of whether "educational diver-

sity" might be a "compelling government

interest"—and therefore the Fourth

Circuit Court assumed that it was—the

district court held that it was not.- To this

extent the district court has gone beyond

the Fourth Circuit Court's opinions, and

Its decision may well be reversed on that

ground alone.

Second, in most of the cases cited by

the Fourth Circuit Court, the compelling

government interest at stake was remedial

—for example, to compensate for a gov-

ernment's prior discriminatory exclusion

of willing Afncan-American job applicants

or contractors from any consideration as

teachers or government contractors, re-

spectively. Understandably, when the

objective is to compensate victims of prior

discrimination, federal courts are vigilant

to ensure that relief not be extended to

minority group members who themselves

were never victimized, especially at the

cost of disadvantaging other, nonminority

competitors for the same scarce resources.

Yet educational diversity is another

kind of compelling interest with a dif-

ferent objective. A school board uses race

in making assignments, not to achieve a

remedial goal but to advance present and

future educational ends by creating a

racially diverse learning climate that will

benefit all children. In a world growing

more racially and ethnically interdepen-

dent every year, reasonable educators

could surely conclude that every child has

a compelling interest to learn about

people of other racial backgrounds. Such

educational judgments are strongly

confirmed by a host of social science

studies on the educational desirability of

integrated schooling.-' In dismissing a

school board's race-conscious assignment

policies, in reliance on cases that arose in

a remedial context, the Fourth Circuit

Court failed to take school districts'

unique goals seriously
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subtly shifted primary judicial attention

from a practical concern about concrete

consequences of school board actions

—

whether black and white children, teach-

ers, and staff were actually attending

school together—toward a technical

concern about formal compliance with

court decrees. Freeman also reinforced

the theme of local control and the tem-

porary nature of court supervision that

had been voiced in Dowell. The "end

purpose" of federal desegregation htiga-

tion, the Court emphasized, must be "to

remedy the violation and, in addition, to

restore state and local authorities to the

control of a school system," in order to

restore the "vital national tradition" of

local school board autonomy.-"

In 1995 in Missouri i'. Jenkins (III),

the Court expanded on its new criteria

for assessing unitary status when it

reviewed the progress of the Kansas

City, Missouri, school district toward

unitary status.-' Jenkins III stressed that

courts did not need to require the elimi-

nation of racial disparities—for exam-

ple, in test scores—unless the plaintiffs

could trace those disparities directly to

prior segregation, and that school dis-

tricts had no affirmative duty to imple-

ment educational policies merely to

encourage white suburban children to

return to urban school districts.

Together, Dowell, Freeman, and Jen-

kms III have invited the round of unitar)'

status litigation that is currently under

way throughout the nation, offering

school districts the prospect of a more

successful trip to the federal courthouse

for release from judicial supervision.

Affirmative Action Principles

Applied to Desegregation

The strict-Scrutiny Test

In the late 1970s, the Supreme Court be-

gan to consider race in a very different

context from school desegregation. State

legislatures, public employers, and oth-

ers had started creating voluntary pro-

grams of affirmative action to extend

some limited preferences to African-

Americans (or other traditionally disad-

vantaged groups) as compensation for

prior decades of wholesale discrimina-

tion. Eventually, unhappy whites raised

legal challenges to these programs, which

were targeted at admission to public col-

leges and universities,-- public employ-

ment,-' and public contracting.-"*

The Supreme Court was initially un-

certain about how to address the new
racial preferences because, unlike tradi-

tional discriminatory legislation, they

apparently were intended not to punish

or subordinate disfavored racial groups

but to compensate group members for

the legal and economic exclusion that

they had endured under slavery and Jim

Crow segregation. Nonetheless, in City of

Richmond v. J. A. Croson Co., a water-

shed case decided in 1989, a majority of

five justices reasoned that all state or lo-

cal policies that employed race-conscious

classifications should be subjected to

"strict judicial scrutiny." Under strict

scrutiny, as Justice Sandra Day O'Connor

clarified it, federal courts should examine

and invalidate any race-conscious cate-

gories or factors, whether motivated by

racial hostility or goodwill, unless the

Third, as the accompanying article

explains, most of the cases relied on by

the Fourth Circuit Court arose in a special

context, the awarding of a scarce govern-

mental resource to one of several rival

claimants of different races— whether

that resource was a construction contract

(City of Richmond v. J. A. Croson Co.;

Adarand Constructors v. Pena), a govern-

mental franchise (Metro Broadcasting

V. FCC), a seat in a professional school

(Regents of the University of California

V. Bakke), or a seat in a competitive-exam

high school (Wessmann v. G/ftensj.-*

When a state bestows such a benefit,

its action may be unfair if decisions

purportedly based on worth or merit

—

lowest bidder, best qualified or most

competitive applicant— instead tip to-

ward a less competitive or less qualified

claimant solely because of his or her race

or ethnicity.

But seats in a public school are com-

mon goods, not scarce public resources.

Every child is sent to school; no child is de-

nied. Of course, every public school has its

distinguishing characteristics: history, iden-

tifying architectural features, special pro-

grams, and principal and corps of teachers,

each with particular talents and personal-

ities. Yet no parent or child has a right to

attend a particular public school. For legal

purposes, all public schools are equivalent

and interchangeable. To that extent the

law normally recognizes no winners and

losers. The analogy to the "l-win/you-

lose" world of government contracting or

admission to public higher education is

inapplicable.' Hence there is less need for

concern about creating unintended

victims from such racial preferences.

Moreover, because the goal is

educational diversity, these preferences

do not uniformly favor blacks or whites.

Latinos or Anglos. Instead, they work in

both directions to ensure that every

school has a healthy racial and ethnic mix

of students. Some white students may be

denied transfers to a school whose popu-

lation is tilting strongly toward whites.

Some black students may simultaneously

be denied transfers to a school in which

blacks already are overrepresented. Such

choices, unlike those in admissions, em-

ployment, or contracting, contain no

implicit messages about the inherent ment.

value, or achievement of any racial or

ethnic group.

Finally, the Fourth Circuit Court seems

to have ignored or overlooked a substan-

tial body of prior holdings and comments

by the U.S. Supreme Court or individual

justices on this very issue. In Swann v.

Charlotte-Mecklenburg Board of Education,

the Court sharply distinguished between

the limited authority of federal courts to

adopt race-conscious schooling policies as

a remedy for constitutional violations and

the broad discretion granted to local

school boards to take similar actions for

valid educational reasons. Chief Justice

Warren Burger wrote as follows:

School authorities are traditionally

charged with broad power to formulate

and implement educational policy and

might well conclude, for example, that in

order to prepare students to live In a

pluralistic society each school should

have a prescnbed ratio of Negro to white

students reflecting the proportion for the

district as a whole. To do tliis as an edu-

cational policy is witliin the broad dis-

cretionary powers of school authorities;

absent a finding of a constitutional viola-

tion, however, that would not be within

the authority of a federal court. i^
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stare or local agency could demonsrrare

that the racial categories ( 1 ) would pro-

mote "compelling government interests"

and (2) were "narrowly tailored" (care-

fully drawn) to achieve their compelling

ends without causing undue racial injury

to innocent victims.-' This twofold con-

stitutional test has since been widely

employed to scrutinize race-conscious

preferences that appear in a variety of

state and federal statures.-"

Extension of Croson's Strict Scrutiny

to Student Assignment to Schools

In both of the Fourth Circuit Court's

recent opinions, white parents chal-

lenged school board decisions that

depended in part on considerations of

race or ethnicity. In Arlington County,

Virginia, the school board designated

one of its public kindergartens as a

"magnet" school, a school to which stu-

dents were permitted to apply for admis-

sion. There were more applicants than

available spaces, so the school district

instituted a lottery system. To ensure

educational and racial diversitv, howev-

er, the district structured the lottery to

give special weight to children from

lower-income backgrounds, children

whose native language was not English,

and children with racial or ethnic minor-

ity backgrounds.-" Parents of Grace

Turtle and other white children who
applied for, but were not accepted into,

the kindergarten class, brought suit,

relying on the logic of the affirmative

action cases to argue that the school dis-

trict's use of racial considerations violat-

ed the Equal Protection Clause.

In the second Fourth Circuit case,

the parents of Jacob Eisenberg challenged

the student transfer policy of \Iontgom-

ers' County, Maryland. In reviewing stu-

dents' requests for transfer from one

school to another, Montgomery school

officials considered the race of the stu-

dents as well as the racial composition

of the potential sending and receiving

schools, to ensure that the transfers would

not upset the overall racial makeup of

schools within the district. The Eisen-

bergs sued, alleging that their child would

have been transferred to a math and

science magnet school but for his race.-^

In both Tuttle and Eisenberg, the

school districts responded that affording

children a racially diverse educational

experience was itself a sufficiently com-

pelling goal to meet the standards of

strict scrutiny. Therefore, educational

diversity should justif)' the use of race in

making student assignments.-'' In the

absence of definitive guidance by the

Supreme Court, the judicial panels in

both cases assumed that a school dis-

trict's interest in educational diversity

might well be compelling.'" However,

when they turned to the second branch

of the strict-scrutiny test—whether the

means chosen by the school board were

narrowly tailored to minimize racial harm

—they condemned the actions of the Ar-

lington and Montgomen," Count)- school

boards as not narrowly tailored enough,

and they strongly suggested that any

school district plan that employs "racial

balancing" is per se impermissible.-"'

The Fourth Circuit Court has recently

considered another appeal on these issues,

brought by civil rights plaintiffs and the

Subsequently (in 1978), as noted

in the accompanying article, William

Rehnquist, then an associate justice,

expressed his view that the Constitution

would clearly permit Los Angeles County

to implement a voluntary, race-conscious

school assignment plan." Later, in the

Denver desegregation case. Justice Lewis

F. Powell, Jr., wrote that school boards "of

course [are] free to develop and initiate

further plans to promote school desegre-

gation," beyond those constitutionally

required by Brown, especially in America's

"pluralistic society," where schools might

wish to teach "students of all races [to]

learn to play, work, and cooperate with

one another/"^

Although both the language and the

logic of these prior cases addressed the

very matter at issue in Tuttle, Eisenberg,

and Capacchione, neither the Fourth Cir-

cuit Court nor the distnct court discussed

any of them in striking down all future

race-conscious student assignments."

—John Charles Boger and

Elizabeth Jean Bower

>ftbeface iihjsus ccreated by children at Carrboro {\.CJ Elementary

For the notes to this sidebar, see page 1 6. School conveys the school's racial and ethnic diversity.
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Charlotte-Mecklenburg school board

itself. They have challenged the Septem-

ber 1999 decision rendered by a federal

district court in Capaccbione (1) declar-

ing that the Charlotte-Mecklenburg

school district had achieved unitary sta-

tus, (2) dismissing the district's thirr\'-five-

year desegregation lawsuit, (3) lifting all

court orders requiring desegregation,

and (4) imposing a new order forbidding

ail further use of race or ethnicit)' as fac-

tors in admitting children to the district's

magnet schools. '-

The Charlotte-Mecklenburg school

board and the original Sivann attorneys

argued that the district court was wrong

on all counts: (1) significant vestiges of

Charlone-Mecklenburg's prior segrega-

tion remained to be corrected, and there-

fore a unitary status finding was inap-

propriate; and (2) even if Charlotte-

Mecklenburg had become a unitary sys-

tem, it might lawfully consider race in

making student assignments to achieve

educational diversity and avoid resegre-

gation of its schools.

A three-judge panel of the Fourth

Circuit Coun, by a 2-1 vote, agreed with

the Swann plaintiffs that the Charlotte-

Mecklenburg schools had not yet been

proven unitary in several respects, in-

cluding student assignment, school facil-

ities, transportation policies, and student

achievement. The case has therefore

been remanded to the district court for

further consideration.^-'

Tuttle and Eisenberg

in the Year 2000

Although serious questions exist about

the legal soundness of Tuttle and Eisenberg

(see the sidebar on page 6), the Fourth

Circuit Court has spoken in the two cases.

Unless and until the Supreme Court

agrees to resolve this issue, the cases sup-

ply binding legal precedent for every

school district in North Carolina and

neighboring states. The practical ques-

tion, then, is. What latitude do the cases

afford North Carolina school districts in

making future student assignments?

Every school district must begin by

considering its legal status. If it is cur-

rently subject to an active desegregation

order, then not only Green and Swann
but the specific terms of court orders in

its own case still provide the controlling

legal authorit)' for the district. Such school

boards may continue—indeed, they must

continue—whatever race-conscious rem-

edies have been prescribed by earlier fed-

eral decrees until their school districts

have been declared unitary and released

from federal supervision. Nothing in Tut-

tle and Eisenberg holds to the contrary.

Nor has the Supreme Court ever suggest-

ed that the school districts themselves are

under any constitutional obligation to

seek release from existing court orders.

The Fourth Circuit Court's new deci-

sions have their greatest immediate sig-

nificance for school districts that either

were never subject to a desegregation

decree or now are considered unitary

and released from federal judicial super-

vision. At a minimum, Tuttle and Eisen-

berg forbid these districts from using

race or ethnicity when they assign stu-

dents to magnet schools or evaluate stu-

dent transfer requests. Yet the logic of

these cases may prohibit a student asign-

ment plan of any sort that might directly

employ racial or ethnic considerations.

Many questions remain unresolved

by the Fourth Circuit Court's recent de-

cisions. Do these cases forbid all majorit\'-

to-minonn- (M-to-xM) transfer programs,

under which school boards honor volun-

tary requests if the students seek to

transfer to a school in which their race is

in the minority? M-to-M programs dif-

fer from the Montgomery County pro-

gram in that they don't specify any con-

crete racial or ethnic goals or quotas.

They thereby avoid the racial balancing

that Tuttle and Eisenberg treated as al-

most unconstitutional per se. Yet such

policies do discourage increases in the

relative size of any racial group once it
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exceeds 50 percent of the school's popu-

lation, and they operate by sorting trans-

fer applicants according to race. M-to-M
programs probably will have a difficult

time surviving Tuttle and Eisenberg.

Another unresoKed question is

whether these cases forbid any consider-

ation of race or ethnicity when school

boards draw or redraw their school

attendance boundaries. While forbid-

ding school boards to use express racial

classifications in making individual stu-

dent assignments, Tuttle cited with favor

three school zoning measures identified

by an Arlington schools study commis-

sion that might well produce greater

racial diversity: (1) The board would

assign a small geographic area to a home
school and fill the remaining spaces in

that school "h\ means of an unweighted

random lottery from a . . . geographic

area [that] would presumably be selected

so that its residents would positively

effect [sic] the diversity of the school."

(2) The board would put the names of

every child in the school district into a

lottery, randomly select a certain num-

ber, and offer those randomly selected

the opportunity- to enter a second lottery

comprising those who would like to

attend a particular magnet school. (3)

"Each neighborhood school . . . [would

receive] a certain number of slots at each

alternative [magnet] school."'^

Both the first and the third of these

alternatives rest on the unexamined (yet

surely accurate) assumption that differ-

ent racial and ethnic groups typically live

in separate neighborhoods. The panel's

approving citation of these alternative

measures suggests that a high degree of

race-conscious beha\ior in developing

neighborhood feeder patterns for ele-

mentary and secondary schools may be

acceptable, as long as the formal criteria

finally adopted are racially neutral.'''

This distinction between direct and

racially explicit plans, on the one hand,

and indirect but racially conscious plans,

on the other hand, seems consistent with

constitutional principles currently emerg-

ing in the \'oting rights/redistricting area.

The Supreme Court has recently ac-

knowledged that "a legislature may be

conscious of the voters" races [when it

engages in redistricting] without using

race as a basis for assigning voters to dis-

tricts," as long as race does not become

the "dominant and controlling consider-

ation."^*

In sum, school boards desiring to

retain some degree of racial diversity

probably may do so ( 1) if the\' a\oid for-
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mal criteria that expressly look to race

or ethnicin,' (such as racial goals or quo-

tas for individual schools) and (2) if they

avoid actual practices in which race

becomes "the dominant and controlling

consideration" in making student assign-

ments. Yet it seems implausible to imagine

the current Fourth Circuit Court approv-

ing aggressive pairing and clustering ap-

proaches such as those upheld in Sivann

in 1971—joining two or more geographi-

cally noncontiguous and racially diverse

neighborhoods to create a single atten-

dance zone—if the only explanation for

the selection of those neighborhoods is

their racial composition.'"

Beyond student assignment policies,

Tiittle and Etsenberg have grave implica-

tions for other administrative practices

common in many North Carolina school

districts. Some districts expressly consid-

er race or ethnicity in assigning teachers

or administrative personnel to various

schools; they may well see future chal-

lenges to those practices. The Fourth

Circuit Court's constitutional rationale

appears broad enough to throw into

question all assignment policies for fac-

ulty, administrators, or other school per-

sonnel that expressly rely on racial con-

siderations. Indeed, in the related area of

teacher dismissal policies, both the

Supreme Court and other circuits have

disapproved of layoff procedures em-

ploying racial considerations. '** Further,

at least in terms of layoffs, the Supreme

Court has rejected the argument that the

need of schoolchildren for teacher role

models of different racial backgrounds is

sufficient to withstand strict scrutiny.''^

The Wake County Experiment

In light of Tiittle and Eisenberg, Wake
County has chosen to discard all reliance

on race as a factor in making its student

assignments, while actively seeking stu-

dent diversity through consideration of

both family socioeconomic status and

student academic performance. Wake
County's previous use of magnet pro-

grams and racial guidelines enabled it to

achieve extensive desegregation; accord-

ing to a recent study, only 21 percent of

Wake County's black students, far less

than the national average of 70 percent,

were in schools with a total minority

enrollment above 50 percent.''"

Under the new Wake County plan,

the district is committed to having no

school in which (1) more than 40 per-

cent of the children are eligible for free

or reduced-price school lunches (such

eligibilirv' being a widely employed indi-

cator of lower family income) or (2)

more than 25 percent of the students

score below grade level (averaged over

two years)."" The plan does not assign

children on the basis of their individual

circumstances. Instead, if a school's pop-

North Carolinians

must await the

inevitable moment
when the Supreme Court

decides whether the Fourth

Circuit Court's commitment

to an abstract form of

color-blindness will prevail

or whether school boards

in the Fourth Circuit again

will be allowed to consider

race and ethnic background

in making student assign-

ments to achieve education-

al diversity.

ulation exceeds the socioeconomic or

achievement ceiling set by the board,

children living in neighborhoods where

a disproportionate percentage are either

low-performing or of low socioeconom-

ic status will be moved to other schools.

Although some of the same children

targeted under a race-conscious plan

(many of them African-American) will

be transferred under this new, race-

neutral plan (because they are from

lower-income families and/or have low

test scores), the two approaches are not

equivalent. Indeed, the new approach

will affect different groups of both white

and minority students:

About 38 percent of \f.^ake's mi-

nority students will no longer be

automatically targeted for inte-

gration. . . . And about 13 percent

of the district's ivhite students . . .

will be among those who could be

reassigned to help the schools

meet their new, colorblind defi-

nition of diversity.^-

The continuing partial overlap is under-

standable, for African-American families

have disproportionately lower incomes

than white families do, not only in

North Carolina but in the nation as a

whole. "'^ Moreover, on average, African-

American children lag behind white chil-

dren in performance on standardized

tests, again, not only in North Carolina

but in the nation as a whole."'''

Is Wake County's new plan lawful?

Can it survive constitutional challenge?

Reflection on three subquestions points

to the same conclusion: yes.

I. Why should Wake County's reliance

on socioeconomic status or student

achievement have any better success in

ivithstanding Equal Protection Clause

review than race did under the plans in

Tuttle and Eisenberg?

The Supreme Court long ago reserved

the exacting form of strict scrutiny

employed by the Fourth Circuit Court in

Tuttle and Eisenberg for statutes that

draw distinctions based on race, ethnici-

ty, or national origin, and for those that

"substantially burden" a small category

of so-called fundamental rights. The

Court has specifically held that educa-

tion is not one of those fundamental

rights and that statutes making distinc-

tions based on wealth or poverty (such

as the socioeconomic factor adopted by

Wake County) should not receive strict

judicial review.''" Indeed, most other leg-

islative choices are reviewed under the

"rational basis" test, a standard so

remarkably lenient that literally only a

handful of plaintiffs have ever succeeded

in having statutes invalidated as uncon-

stitutional.''''

Both of Wake County's chosen fac-

tors are designed to encourage educa-

tional diversity—surely a legitimate end,

since the Fourth Circuit Court assumed

it to be "compelling" in Tuttle and

Eisenberg—and to improve children's

academic performance. Moreover, the

two factors chosen by the school board

to attain these important ends are closely

and substantiallv related to those ends.
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A consistent body of empirical research

has proven that students m "high pover-

ty" schools (those with very high per-

centages of children from low-income

families) tend to perform at lower aca-

demic levels—irrespective of their own
family's economic circumstances—than

children in "low poverty" schools do."*'

Wake County's new attention to the so-

cioeconomic composition of its schools

therefore should not only increase the

diversity of its schools' student bodies

but also eliminate all high-poverty

schools in Wake County and thereby

improve the average educational perfor-

mance of children in formerly high-

povern,' schools.

The other educational strateg)- adopt-

ed by the Wake County school board

—

not permitting a concentration of low-

performing students in any schools

—

will tend to ensure that all schools have a

majority of high-achieving students and

that neither teachers nor parents nor

other students will be inclined to flee

from particular schools because of the

students' disappointing performance on

state standardized tests. These are mani-

festly reasonable means to achieve wor-

thy and important educational ends.

2. Isn't this plan merely a subterfuge^

Hasn't Wake County kept its racial as-

sig7iment system under another name?

The question is an important one, for

the Supreme Court has long held that

even if a statute or an administrative

practice appears to be racially neutral on

its face, it still may violate the Equal

Protection Clause if it was adopted, or is

administered, with a racial motivation."**

Yet even if the impact of a statute falls

more heavily on one race than on anoth-

er, the federal courts will not invalidate

the statute on Equal Protection Clause

grounds as long as it is not motivated

(solely or principally) by racial consider-

ations. The Wake County plan, as noted

earlier, has strong nonracial justifica-

tions in addition to the legitimate inter-

est in racial diversity. The plan should

improve academic performance, avoid

the concentration of either poorlv

performing or economically needy chil-

dren in a few disfavored schools, and

increase the overall diversity of every

school. Other school districts that wish

to follow the Wake County approach

should likewise be sure to establish a

clear record—in their school board

debates, in their written policies, and

in their administration of those poli-

cies—substantiating these other, nonra-

cial goals.

3. What about the North Carolina Con-

stitutionf Didn't the North Carolina

Supreme Court recently hold in Leandro

V. State"*" that every student has the state

constitutional right to a "sound basic

education" T Isn't that right violated by

the Wake County planf

North Carolina schoolchildren do

indeed have a newly minted "fundamen-

tal right" to a sound basic education. Yet

in Leandro itself, the North Carolina

Supreme Court declined to extend the

weapon of strict judicial scrutiny to

every plaintiff unhappy about some local

educational decision. Instead, it instruct-

ed state courts to afford "every reason-

able deference" to local educational offi-

cials and to strike a statute or a policy

only if a plaintiff could make "a clear

showing" that he or she was being

deprived of a sound basic education."''

Plausible social science evidence suggests

that Wake Counr\-'5 student assignment

plan will improve the quality of educa-

tion that many students receive. More-

over, as already explained, students have

no general right to insist on attendance

at any particular school or to challenge

the assignments made by local school

authorities."'

The Uncertain Future of

Student Assignments

Although the Wake County approach

seems legally sound, its political and ed-

ucational future remains open. In March

2000 the PTA co-presidents at one Wake
County elementary school wrote all par-

ents, urging them to oppose the pro-

posed transfer of sixty-eight low-income

and low-performing students to their

school from another neighborhood. All

but one of the transferring students

would be African-American. One co-

president, a white, insisted, "I'm not a

racist. . . . I'm trying to protect my neigh-

borhood school." The letter informed

parents that there never had been a need

for a Title I Basic Skills reading program

at their school, though the new students

would likely need those services. The
white co-president added, " [I]f the school's

test scores drop [because of the transfer-

ring students], neighborhood parents

would flee" and neighborhood property

values might drop. The controversy

prompted by the letters has apparently

led many parents of the transferring chil-

dren to approach the local chapter of the

National Association for the Advance-

ment of Colored People, seeking to fore-

stall the move on the ground that the

children should not be placed in a school

where they are not welcome.

"

Meanwhile, a count^-^vlde Gallup poll

revealed that a sizable minorit)' of Wake
County residents, 35.5 percent, want to

limit the number of low-performing chil-

dren being moved and 24.5 percent

favor limiting the number of low-income

students. Yet a majorit\- support the new
plan. Indeed, the principal of the elemen-

tary school at issue in the letter described

earlier has met with the parents of chil-

dren who will be transferring, stating,

"They will be treated fairly. They will be

loved like every other child who goes

[here]."'-"

Obviously one key to success will be

strong, wise educational leadership. De-

spite the potential for parental fears and

protectiveness, the new plan aims to pre-

vent the emergence of "winner" and

"loser" schools. As long as each school

contains a relatively similar mix of high-,

middle-, and low-income children, as well

as children performing at all academic

levels, no parent anywhere in the system

need conclude that his or her child is

being singled out for disadvantage.

Although Wake County is a pioneer

in North Carolina, it is not the first

school district nationally to adopt or

consider such an approach. Apparently

the first plan was adopted in 1992 in La

Crosse, Wisconsin, a city of 50,000. The

school board there set out to end the

wide disparities in concentrations of

poverrs', ranging from 4 percent in some

schools to 68 percent in others. The dis-

trict's plan set a 45 percent ceiling and a

15 percent floor on the proportion of

low-income children in any school. As in

Wake County, the socioeconomic status

of families in La Crosse was closely

related to racial and ethnic background,

although the predominant racial minori-

tv was not African-Americans (who

II POPULAR GOVERNMENT WINTER 20OI



accounted for only 1 or 2 percent of La

Crosse's population) but Hmong refu-

gees from Southeast Asia (who made up

about 12 percent of the district's popula-

tion).'''' Although the La Crosse plan has

become an accepted feature of the school

system and remains in place in 2000,

four school board members lost their

positions when voters in the early years

voted against them and even organized a

recall election because of anger at their

support for the plan.''

Similar proposals have occasionally

been considered in other cities, but none

have yet been adopted. For example, in

1998 a task force of teachers in Louisville,

Kentucky, proposed a student assign-

ment plan that would have considered

socioeconomic status and other charac-

teristics of individual children that put

them at risk for failure. The task force's

proposal was not approved by the school

board, however."'' In the late 1990s, San

Francisco's school board fashioned a

plan that would have weighed students'

socioeconomic status, test scores, English-

language ability, and racial or ethnic

background in making assignments.

However, in December 1999, in a ruling

similar to Tiittle and Eisenberg, a federal

judge held that the school board could

not consider children's race and ethnici-

ty. The school board abandoned the

entire plan rather than proceed in re-

liance only on students' socioeconomic

backgrounds and prior achievement.''

Conclusion

Very few North Carolinians would will-

ingly return to the pre- 1954 era of legal-

ly segregated schooling. Yet the Fourth

Circuit Court has deprived local school

boards of the most straightforward and

direct means of ensuring that every child

learns about children of other racial and

ethnic backgrounds as an indispensable

part of his or her socialization in public

schools. North Carolinians must await

the inevitable moment when the Su-

preme Court decides whether the Fourth

Circuit Court's commitment to an ab-

stract form of color-blindness will pre-

vail or whether school boards in the

Fourth Circuit again will be allowed to

consider race and ethnic background in

making student assignments to achieve

educational diversity. In the meantime

the experiment under way in Wake Coun-

ty may point toward a new and educa-

tionally superior means of achieving

similar educational goals.
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to counteract these kinds of continuous and
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through judicial remedies."" Freeman, 503 U.S.

at 495.

19. Freeman, 503 U.S. at 491.

20. Freeman, 503 U.S. at 489-90

(emphasis added).

21. Missouri v. Jenkins (III), 515 U.S. 70

(1995). The opinion is called Jenkins III
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desegregation case.

22. See DeFunis v. Odegaard, 430 U.S.

144 1
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challenge brought by an unsuccessful white

applicant to the University of Washington

Law School); Regents of the Univ. of Cal. v.

Bakke, 438 U.S. 265 (1978) (invalidating a
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sion to a state medical school).

23. See Wygant v. Jackson Bd. of Educ,
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—

who had been hired under a voluntary affir-

mative action program—from layoffs during a

budgetary crunch); United States v. Paradise,

480 U.S. 149 ( 1987) (upholding a court order

that required the Alabama Department of

Public Safety to promote qualified black can-

didates for 50 percent of future promotions,
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nation in the department).

24. See Fullilove v. Klutznick, 448 U.S.

448 (1980) (upholding a congressional statute

that required governmental recipients of federal

public works funds to spend at least 10 per-

cent of the funds for goods or services provided

by qualified minority business enterprises).

25. City of Richmond v. J. A. Croson

Co., 488 U.S. 469, 493-94
( 1989).

26. See, e.g., Adarand Constructors w

Pena, 515 U.S. 200 (1995) (extending the

rationale of Croson beyond the state or local

context to reach federal programs).

27. Turtle v. Arlington County School

Bd., 195 F.3d 698, 701 (4th Cir. 1999).

28. Eisenberg v. Montgomery County

Public Schools, 197 F.3d 123, 125-27 (4th Cir.

1999).

29. For an e.xcellent discussion of the

arguments in support of this view, see Note,

The Constitutionality of Race-Conscious

Admissions Programs in Public Elementary

and Secondary Schools, 1 12 HARVARD L.w
Review 940, 948-55 (1999).

30. See Tuttle, 195 E3d at 704; Eisen-

berg, 197 F.3d at 130. Although the Supreme

Court itself has never decided the question, in

the celebrated Bakke case in 1977, five justices

who passed on medical school admission poli-
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—
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tainment of a diverse student body . . . clearly
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institution of higher education." Regents of

the Univ. of Cal. v. Bakke, 438 U.S. 265,

311-12,314(1978) (Powell, J., concurring in
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31. Tuttle, 195 F.3d at 70"; Eisenberg,

197E3dat 131-32.

32. Capacchione v. Charlotte-

Mecklenburg Schools, 57 F. Supp. 2d 228,

232 (W.D.x'^C. 1999).

j3. Belk V. Charlotte-Mecklenburg Bd.

of Educ, No. 99-2389, 2000 U.S. App^

LEXIS 30144 (4th Cir. Nov. 30, 2000).
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that all the judges of the Fourth Circu't
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Charlotte-Mecklenburg Bd. of Educ, 211 F.3d

853 (4th Cir. 2000) (revealing that the Founh
Circuit Coun was sharply divided on whether
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a full court).

34. Tuttle, 195 E3d at 706, n.ll, quoting

the Arlington County commission's report.

iS. School boards may risk a constitu-

tional violation, however, if they make it clear

that their sole underlying intent or purpose is

to achieve, indirectly, the racial balancing that

the Fourth Circuit Court has condemned as a

direct means of furthering educational diversi-

ty. The Supreme Court has long held that even

if states' or localities' statutes or policies are

racially neutral on their face, they violate the

Equal Protection Clause if they were adopted

or are administered with the intent to discrim-

inate invidiously. See, e.g.. Village of Arlington

Heights V. Metropolitan Hous. Dev. Corp.,

429 U.S. 252 (1977); Washington v. Davis,

426 U.S. 229 (1976); Yick Wo v. Hopkins, 118
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purposes of strict scrutiny (as both Tuttle and
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conscious methods of student assignment to

achieve this compelling end unconstitutional?

i(,. Shaw V. Hunt'^ 517 U.S. 899, 905

(1996).

37 The permissibility of considering race

in drawing school attendance zones is current-

ly the object of litigation in Boston's Children

First V. Boston School Comm., 62 F. Supp. 2d

2247 (D. Mass. 1999) (denying plaintiffs"

motion for a preliminary injunction against

the Boston School Committee "s use of race in
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that the record was insufficient to determine

whether plaintiffs were likely to prevail on the

merits); Boston's Children First, 98 F. Supp.

2d 111 (D. Mass. 2000) (denying defendant

school committee"s motion to dismiss).

38. See Taxman v. Board of Educ of

Piscataway, 91 E3d 1547 (3rd Cir. 1996) (en

banc) (holding that a school district violated

Title VII of the Civil Rights Act of 1964, which

prohibits employment discrimination, when
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two qualified teachers it would lay off during
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the court decided the question under the

Equal Protection Clause, rather than Title
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the school district's use of racial distinctions).

See also Wygant v. Jackson Bd. of Educ, 476

U.S. 267 (1986) (holding that a school board

policy of protecting minoriu' teachers with

less seniority than some white teachers from

being laid off during a budgetarv' crisis, be-

cause of their race, violated the Equal

Protection Clause).
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39. Wygant, 476 U.S. at 275 ("the role
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point") (Powell, J.).
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state need show only that its underlying goal is

at least "legitimate" and that its chosen means

might "conceivably" further the end. As
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Ok[ayjs Race-Neutral School Plan, San

popular government winter zooi 15



Fr.\.\cisco Chronicle, Jan. ~, 2000, available
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For a more comprehensive analysis

ot these three decisions, 5e? John Charles
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can Schooling 91, 93 (Mwalimu J. Shuiaa

ed.. Thousand Oaks, Cal.: Corwin Press,
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many children their first and only public or
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Schofield, Revieiv of Research on School
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Rese-ARCH on MLTTICLTTLIR-U Edlcation

(James A. Banks fie Cherry A. McGee Banks

eds.. New York: Macmillan, 1994) (finding
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Dawkins et al.. Why Desegregate? The Effect
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tional Desegregation of .African Americans.

Whites, and Hispanics, 3 1 INTERNATIONAL

JoLUNAL OF Contemporary" Societi' 1^5

1 1994) (concluding that desegregated educa-

tional experiences lead to significant improve-
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attainment, employment success, and choice
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Moreover, there is credible e\'idence that

desegregated settings not only improve the
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higher academic achievement. See Christopher

Jencks fie Meredith PhilUps, The Black-White

Test Score Gap: .An Introduction, in The

Black-White Test Score Cap 1, 9, 26, 31

(Christopher Jencks & Meredith Phillips eds.,

Washington, D.C.: Brookings Inst. Press,

199SI (reporting exiensive research findings

suggesting that '"[djesegregation seems to have

pushed up southern blacks" [school test]

scores a little without affecting whites either

way'"); Rita E. Mahard fic Robert L. Crain,

Research on Minority Achievemejit in

Desegregated Schools, in The Conseqcences

of School Desegregation 103-25 (Christine

H. Rossell fic Willis D. Hawley eds., Philadel-

phia: Temple Univ. Press, 1983) (finding that

desegregated pubUc school experiences that

begin in the early grades lead to significant,

though modest, improvements in test scores of

mmoriD." students).

4. City of Richmond v. J. A. Croson

Co., 488 U.S. 469 (1989) [setting fonh a stan-

dard of "strict judicial scrutiny"" for all state

or local policies that employ race-conscious

classifications and calling for their invalida-

tion unless the state or local agency can de-

monstrate that the racial categories ( 1 ) will

promote "compelling government interests"

and |2) are "narrowly tailored" to achieve

their compelling ends without causing undue

racial injury to innocent victims]; Adarand

Constructors v. Pena, 515 U.S. 200 (1995)

(extending the rationale of Croson to federal

programs); Metro Broad, v. FCC, 49"^ U.S.

547 ( 1990) (upholding, by a 5-to-4 vote, the

Federal Communications Commission's use of

racial and ethnic criteria, among other factors,

in awarding broadcasting licenses; subse-

quently overruled in part in .Adarand);

Wessmann v. Gittens, 160 F.3d "90 (1st Cir.

1998) (holding that the Boston School Com-
mittee's consideration of race in allocating

seats in the Boston Latin School violated the

Equal Protection Clause).

5. See generally 3 EDUCATION Law

§ 8.02(8), at 8-64 (James A. Rapp ed., New
York: Matthew Bender, 1999) ("There is no

constitutional right to a particular placement.

A student does not have a proprietary interest

m where the student receives an education.

Students do not have a right to ... a particular

school"); Leroy J. Peterson et .al.. The Law

.ANT) RiBuc School Operation § 11.6, at

333-34 (New York: Harper Sc Row, 1968)

(stating that the school board is not required

to assign a child "to the nearest school or the

school most conveniently located," nor will a

court "compel reassignment to the school

selected by the parents. . .
.""); 1 Willlam D.

\ ALENTE, Education Law: Pltblic .^t) Prr'ate

§ 9.2, at 138-39 (St. Paul, Minn.: West PubKg

Co., 1985) ("The discretion vested in local

school boards to assign students to particular

schools is limited only by the rules against

abuse of discretion and special circumstances.

. . . Absent constitutional compulsion or state

legislation that mandates neighborhood

school assignments, students have no general

right to be assigned to a neighborhood

school"). See also Bustop, Inc. v. Board of

Educ, 439 U.S. 1380 ( 1978) (Rehnquist, J., m
chambers) (rejecting white parents' request for

a stay of a voluntary desegregation plan in Los

Angeles, in the process dismissing their

"novel" argument "that each citizen of a State

who is either a parent or a schoolchild has a

"federal right' to be 'free from racial quotas

and to be free from extensive pupil transpor-

tation'"!; In re United States ex rel. Missouri

State High School Activities Ass'n, 682 F.2d

147, 152 (8th Cir. 1982) (observing that

"[s]tudents have no indefeasible right to asso-

ciate through choice of school" and that

"[mjandatory assignment to public schools

based on place of residence or other factors is

clearly permissible"); Citizens against Manda-

tory Bussing V. Palmason, 495 P.2d 657, 663

(Wash. 1972) (finding "no authority in law for

the proposition that parents have a vested

right to send their children to, or that children

have a vested right to attend, any particular

school").

6. Swann \-. Charlotte-Mecklenburg Bd.

of Educ, 402 U.S. 1, 16 (1971) (emphasis

added).

7. SH5fop,439U.S. 1380.

8. Keyes v. School Dist. No. 1, 413 U.S.

189, 242 (Powell, J., concurring in part and

dissenting in part). See also Washington v.

Seattle School Dist. No. 1, 458 U.S. 457,

473-74 (1982) (invalidating a statewide refer-

endum that sought to forbid all busing for

integrative purposes and restoring a local

school district's authority to implement a race-

conscious student assignment plan).

9. Several other circuits have reached

conclusions contrary to those of Tuttle and

Eisenberg. See, e.g.. Brewer v. West Iron-

dequoit Central School Dist., 212 F.3d 738,

741 (2d Cir. 2000) (strongly suggesting that

ending racial isolation in pubhc schools may

be a permissible state objective); Hunter v.

Regents of the Univ. of Cal, 190 E3d 1061,

1063 (9th Cir. 1999) (upholding the use of

racial preferences as compelling considera-

tions in the admission of students to a re-

search elementary school associated with the

University of California at Los Angeles's

School of Education); Wittmer v. Peters, 87

E3d 916, 919 (7th Cir. 1996) (describing as

"unreasonable" the contention that the use of

racial preferences can be limited solelv to

remedial settings). But see Wessmann, 160

F.3d at "96-809 (finding no compelling inter-

est to justify the Boston School Committee's

use of race in selecting students for admission

to a merit-based high school); Hopwood v.

Texas, "8 F3d 932^ 951 i5th Cir. 1996) (hold-

ing that race and ethnicity may not be consid-

ered in the admission process at the University

of Texas Law School).
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POPULAR GOVERNMENT

Modeling Good Citizenship

for the Next Generation

Susan Leigh Flinspach and Jason Bradley Kay

Birth may make us citizens in law; in

practice, however, competent and re-

sponsible citizens are created through

education in school, in the family, and

in the larger community. '

Young people learn about civic

responsibility and government

from many sources, mcludmg
their local public officials. As models of

active citizenship, these officials set

examples for their community's youth.

They can be particularly influential when

they take part in classroom instruction,

giving students the opportunity to devel-

op an appreciation for them as individu-

als, for their offices, and for the work of

their offices. The time that public offi-

cials dedicate to the civic education of

students helps strengthen the next gener-

/ ation of American citizens.

This article reports on the perfor-

mance of today's youth on several civic

indicators. It also discusses the notion

that local public officials are role models

of good citizenship. Finally, it uses cases

from two North Carolina high schools

to illustrate that notion.

The Problem

The engagement of young people in pub-

lic life is directly shaped h\ their political

socialization,- that is, by what they learn

about politics and government from

family, peers, community members, and

the media. Less than one quarter of

youth report that they often talk about

politics, government, or current events

with their parents.' When such conver-

sations do take place, American students

may hear more about the negatives of

government than about the positives.

Press coverage is perceived by many as

highlighting scandals and political strife.

Parents' voting behavior strongly affects

their children's voting behavior,'* and

"more than half the children in America

live in households where neither parent

votes. "^ Following a longitudinal study

of civic education in five countries, in-

cluding the United States, Carole Hahn
reported, "The depth of students' politi-

cal cynicism ... is troubling. Few stu-
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Figure 1. 1998 Civics Assessment—Students by Achievement Level
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Source: Adapted from .\.\THO\T D. LLTkTS ET al., N.\EP 199S Cmc5 Report Card for the Nation
58 (NCES 2000-45". 'Washmgton, D.C.: National Center tor Educ. Statistics, 19991. Percentages may
not add to 100, or to the exact percentages helow, at, or above achievement levels, because of

rounding.

dents have met any elected government

officials, and they rarely hear adults

talking about the good, hard working

representatives. 'Politics,' 'politicians,'

and 'government' seem to be dirty words

for many youth in this study. ..."''

A recent study by the National Asso-

ciation of Secretaries of State provides

more evidence that large numbers of

youth m the United States are either apa-

thetic or cynical about government and

politics and do not participate fully as

citizens of a constitutional democracy."

The study was based on voting records,

a survey of fifteen- to rwenty-four-year-

olds, and focus groups with young peo-

ple. The report of the study concludes

that "[y]oung people suffer from an in-

formation and skill deficit about politics

and the process of voting. Their person-

alized and often vague understanding of

citizenship deters them from getting

involved in the political process."**

The report documents that, in the

United States, from 1972, when eighteen-

year-olds were first permitted to vote, to

the present, there has been a steady de-

cline in the voter turnout of eighteen- to

twenty-four-year-olds. Fifty percent of

eligible adults in this age group voted in

1972, but only 32 percent voted in the

1996 presidential elections." Just one-

fourth of the survey respondents said that

"civic dut>'" motivates them to vote."'

Many citizens expect education in the

social studies, particularly in govern-

ment and civics (a social science dealing

with the rights and duties of citizens), to

counter the apathy and the cynicism that

students often acquire through years of

political socialization. Civic knowledge

gained in school can shape students' atti-

tudes about government and politics,

countering some negati\e socialization

effects."

Unfortunately, too few students are

knowledgeable about civics. This find-

ing of the study by the National Asso-

ciation of Secretaries of State'- is consis-

tent with the Nation's Civics Report

Cards issued by the National Assess-

ment of Educational Progress (NAFP).

NAFP tested students on citizenship or

civics in 1969-70, 1971-72, 1975-76,

1981-82, 1988, and 1998.'-' The scope

and the content of the NAEP assess-

ments have changed over time, but until

the most recent one, they focused on stu-
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dents' civic knowledge. In 1988, for

example, the assessment measured the

knowledge of fourth, eighth, and twelfth

graders about democratic principles and

the purposes, the organization, and the

functions of government. At a White

House conference on character building,

the Center for Civic Education reported

the results: "[SJtudents have only a

superficial knowledge of civics and lack

depth of understanding. For example,

only 38% of eighth graders knew that

Congress makes laws; and nearly half of

high school seniors did not recognize

typical examples of the federal system of

checks and balances."'''

For the 1998 NAEP civics assessment,

policy makers and test designers were

interested in more than students' civic

knowledge. They designed the measure-

ment framework to include intellectual

and participatory skills and civic disposi-

tions (that is, civic attitudes and values),

in addition to civic knowledge.'' The

skills component evaluated students' use

of knowledge "to think and act effective-

ly and in a reasoned manner in response

to the challenges of civic life. . .
."" The

component dealing with civic disposi-

tions assessed the traits or values of indi-

viduals that influence how they carry out

their citizenship. These include the

"traits of private character" essential to

the preservation and improvement of

democracy, such as moral responsibility

and respect for individual worth and

human dignity, and the "traits of public

character," such as public spiritedness,

respect for law, and civility.'"

The tests were administered to a na-

tional sample of students in the fourth,

eighth, and twelfth grades. The results

are reported in terms of achievement lev-

els: basic, proficient, and advanced (see

Figure 1). "Basic" represents "partial

mastery of the knowledge and skills that

are fundamental for proficient work at a

given grade"; "proficient" signifies "solid

academic performance" for the grade;

and "advanced" denotes superior perfor-

mance.'- The achievement goal set by the

National Assessment Governing Board is

the proficient level; performance at the

basic level or below is under the standard

set for the grade.'''

Across the three grades, less than a

quarter of students nationwide scored at

the proficient or advanced level. For the

Southeast, which includes North Caro-

lina, about 80 percent of the students

tested at each grade level were not profi-

cient in civics. According to Charles

Quigley, executive director of the Center

for Civic Education, "The NAEP find-

ings are grounds for concern. They call

for action to remedy a serious deficiency

in the education of American citizens."-"

These data paint a troubling picture.

Many youth lack the knowledge, the

skills, and the dispositions to become

fully engaged in the democratic process.

Many are cynical about politics, and the

percentage of young people who vote

In
the United States, from

1972, when eighteen-

year-olds were first

permitted to vote, to the

present, there has been a

steady decline in the voter

turnout of eighteen- to

twenty-four-year-olds.

has been in decline since 1972. Taken

together, the indicators highlight a prob-

lem with the transmission of the tradi-

tion of American democracy from one

generation to the next.

Local Public Officials

as Role Models

The habits of the mind, as well as

what Alexis de Tocqueville called

the "habits of the heart, " the

dispositions that inform the demo-

cratic ethos, are not inherited.

They must be fostered and nur-

tured by word and study and by

the poiver of example. Democracy

IS not a "machine that would go of

itself, " but must be consciously

reproduced, one generation in-

structing the next in the know-

ledge and skills, as well as the civic

character and commitments re-

quired for its sustenance.-'

How can young citizens be encouraged

to lead fuller, more productive civic

lives? The answer is not simple. The

schools, the institutions of civil society.

political organizations, and government

officials all have a part in responding to

this problem. The strategy described in

this section pertains to local public offi-

cials and "the power of example."

Local government officials have a

unique opportunity to influence the civic

dispositions of students. When appoint-

ed or elected officials take office, they

become part of the civic education of

today's youth. What they choose to do

and how they choose to do it may be

held up for scrutiny at the community's

dinner tables and in its classrooms.

Because they are accessible, local offi-

cials can easily model for students what

citizenship is all about. They have first-

hand opportunities to help prepare the

students of their communities to become

better citizens.

For local public officials, the job of

role model has two components: collec-

tive actions and individual actions. The

collective component refers to the ways

that government officials work with one

another and with their constituents. Do
they collectively strive to practice citizen-

ship in their governmental functions? Do
they infuse the "ideals of citizenship into

the discourse and activities of their orga-

nizations"?-- For example, a local gov-

erning board with a history of dealing

with conflict through personal attacks

might begin to use a code of ethics that

stresses mutual respect despite disagree-

ments. Over time, that collective action

might dispel some of the voters' political

cynicism and have a positive effect on

the civic dispositions of the community

and its youth.

The individual actions of public offi-

cials also are likely to influence young

people. In the conclusion of her book on

the effectiveness of civic education in

five countries over the last fifteen years,

Hahn posed the following question:

Fell' students in any of the five

countries reported ever meeting

politicians, and I could not help

but wonder: If they had more
opportunities to talk to people

who worked on local councils, in

state or provincial legislatures, or

in grassroots political organiza-

tions, might students develop a

more balanced sense of the work
that many people do on behalf of

the public f-'
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An Activity for a Unit on
School Assignment

Whose Job Is It to Fix It?

The County Commissioner's,
the School Board Member's, or Yours . .

.

Cooperative Learning Activity

Local government officials, such as the county commissioners and school board

members, have the responsibility of making decisions that have long-lasting

effects on our schools and community As you do in your own personal problem

solving, these officials have to consider specific costs and benefits as they make

these decisions.

County commissioners and school board members each play different roles in

relation to public education. One is responsible for funding while the other

determines school policy Today, we will put ourselves in the "shoes" of these

local government officials as we try to determine how they would respond to

certain issues or problems concerning public schools.

With your assigned group,

• read each of the following scenarios,

• identify who (either the county commissioner, school board

member, or both) would address the problem/issue, and

• discuss ways the local government official could respond

(be sure to list your suggestions).

Scenario #1

A new study shows that corporal punishment is the most effective means of

disciplining the students. As a result, several local high schools decide to

reinstate paddling as the primary means of discipline. Students who choose to

forgo the paddling are automatically suspended for ten days. Many parents and

students are upset by this policy.

Scenario #2

Governor Jim Hunt has officially declared 2001 as the year of technology for

North Carolina's Public Schools. Wake County, as the location of the state

government, wants to be an example for the other counties to follow. Who will

decide how Wake County can become the leader of technology in North

Carolina?

Scenario #3

One municipality in Wake County experiences a huge population boom after

Microsoft decides to build its East Coast headquarters there. As a result, the

high school is extremely overcrowded. Lunches are shorter, lockers must be

shared, both trailers and classes are filled past capacity, and grades are on the

decline. Parents are angry and want this issue to be addressed immediately

Scenario #4

Your parents receive a letter that the new school assignment plan has decided

that your younger brother will be attending another high school. However,

you will continue to go here. Your parents would prefer that the two of you

attend the same high school. What can be done?

The seventy-eight people attending a

Fanners' Meeting of the North CaroHna

Civic Education Consortium in autumn

1998 agreed with Hahn about the

importance of pubhc official-student

interactions. When polled about the

major barriers to civic education in the

state, they indicated that students' lack

of direct contact with public servants in

city, county, and state government was

the greatest barrier.-"'

Many public officials are happy to

make time to shake hands with students

at graduation or to attend a principal's

breakfast for honor students. Some local

politicians participate in the annual

Elected Officials Go to School program

sponsored by the North Carolina Parent-

Teacher Association. Not only do these

"ceremonial tasks"-' make students feel

special, but as students learn about the

people they meet, the experience breathes

life into classroom lessons about local

government. Both effects are likely to

bolster students' civic dispositions.

Local public officials have the oppor-

tunity to influence students directly and

more substantially as civic role models

when they act as resources for teachers,

especially when they participate in in-

struction about what government offi-

cials do. At the request of a teacher or a

principal, some officials agree to speak to

students about how their community is

addressing a particular problem. Others

visit classes to answer students" questions

as part of an instructional unit on local

government. Still others allow students

to interview them or to "shadow" them

—that is, to follow them around for a

day or so as they carry out their public

responsibilities. Activities that bring local

public officials into face-to-face learning

interactions with students who are inter-

ested in their work are likely to make a

lasting impression on the students.-"

Two Cases

The two cases presented in this section

have their roots in the 1999 Summer
Civics Teaching Institute sponsored by

the Civic Education Consortium. The

Civic Education Consortium is a partner-

ship of more than 200 organizations and

individuals that seeks to build a new gen-

eration of knowledgeable, caring, and

involved North Carolina citizens. The
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Consortium's Summer Civics Teaching

Institute is a professional development

program for high school social studies

teachers throughout the state. During the

one-week Teaching Institute and in the

subsequent months, the teachers create

and refine an instructional unit focusing

on civics or government. The Teaching

Institute encourages teachers to break

away from the textbook and use their

community as a resource for learning.

Each unit builds up to a culminating

activity through which students demon-

strate their mastery of the material.

Local government officials were key

community resources in both of the

cases discussed here. The first case

describes a unit entitled "Why Can't I

Go to School with You.' A Look at

School Assignment and Redistricting,"

which brought three school board mem-
bers and a county commissioner into a

Wake County high school. The second

case features a unit called "That's Not
Fair!," which introduced Henderson

County High School students to the law.

Local officials helped with field trips and

classroom activities.

A Unit on School Assignment

Kara McCraw and Susan Taylor, teach-

ers at Leesville Road High School in

Raleigh, decided to focus their local gov-

ernment unit on a subject that would

engage their students personally: the

assignment of students to schools. Many
of their students had had to artend several

elementary and middle schools, mostly

to accommodate the rapid growth of the

school system. Students living across the

street from Leesville Road High were

not within its attendance boundaries, yet

some of the school's students rode the

bus 15 to 20 minutes every morning to

come from another neighborhood. Be-

cause of their experiences with student

assignment, many students had strong

feelings about the topic, and Kara and

Susan hoped that these feelings would

draw them into the local government

lessons.

The teachers designed the unit to

instruct students about the ways that

governments, particularly local govern-

ments, affect schools and students. Rec-

ognizing that the assignment plans that

shape actual school boundaries are com-

plex, they developed the unit around four

general approaches to student assign-

ment. They asked several public officials

to participate in the local government

lessons and in the culminating activit>-, a

School Board Forum at which school

board members would select the best

small-group presentation about student

assignment in Wake Counr\' Schools.

The teachers divided the unit into four

lessons. The first lesson had two objec-

tives: ( 1 ) to introduce the students to the

roles of the federal, state, and local govern-

ments in education and (2) to help students

understand what student assignment is

and how it affects them personally. The

classes read about governmental roles

in education, and they discussed why
class members from different neighbor-

hoods attended Leesville Road High

School. Their assignments included cre-

ating a graphic organizer (a visual orga-

nization of their thoughts) entitled Public

Schools, the Government, and You and

making a pie chart to represent educa-

tional funding m North Carolina from

federal, state, and local sources.

In the second lesson, entitled Whose

Job Is It to Fix It?, two Wake County

public officials visited the classroom to

teach students about their work. A
school board member and a county

commissioner helped students distin-

guish the education-related jobs of coun-

ty commissioners from those of school

board members. (For one activity in this

lesson, see the opposite page.)

Students begin learning about the

ivorkings ofgovernment when they

are young.

The third lesson dealt with student

assignment and the judicial system. After

reviewing three court cases. Brown v.

Board of Education, Swann v. Charlotte-

Mecklenburg Board of Education, and

Capacchione v. Charlotte-Mecklenburg

Schools, each student wrote a reflective

essay considering whether race should be

a factor in Wake County student assign-

ments. (For a legal discussion of this is-

sue, see the article on page 2.)

The final lesson sent students to the

Web to learn about four approaches to

student assignment: neighborhood schools;

controlled-choice plans; charter schools;

and the goals and the criteria for the

1999-2000 Wake County student assign-

ment plan (not the plan itself). Working

in groups of four, the students researched

the approaches using Web sites and

materials selected by the teachers. Each

student wrote a research paper, and each

group prepared a presentation recom-

mending one of the approaches for the

Wake County Schools. The groups made

their presentations to the other students,

the teachers, and the assistant principal,

who selected four groups to present their

projects at the School Board Forum.

Three Wake County school board mem-
bers attended the School Board Forum,

which was held in the high school's

media center. They rated the prescnta-
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Loony Laws
Exercise for Unit on the Law

In Vermont

it is illegal

to whistle

under

water.

You can attach

a horn to your

bicycle in New
Mexico only if

it produces a

harmonious

sound.

In Hawaii,

it is illegal

to insert

pennies in

your ears.

It is illegal

to shoot

open a can

of food in

Spades,

Indiana.

In Pueblo,

Colorado, it is

illegal to raise a

dandelion or

permit one to

grow within the

city limits.

Idaho law

makes it

illegal to give

your

sweetheart a

box of candy

weighing less

than fifty

pounds.

In

Nebraska,

sneezing in

public is

prohibited

by law.

Singing

out of

tune in

North

Carolina is

against

the law.

To take a bath in

Boston, you must

have a doctor's

written

prescription.

A kiss can last

no longer than

one second in

Halethorpe,

Maryland.

In South Dakota,

an eighty-year-

old woman cannot

stop on the

street to talk to

a young married

man.

A Louisiana

law upholds

your right

to grow as

tall as you

like.

Can you figure out why each law might have be^n passed?

What conditions in society might have led to its passing? Share your ideas with the rest of the class.

Are there laws today that might be considered loony in the future?

Write down a rule or law that you must follow at home or at school that seems silly to you.

Explain why you think it is silly Ask other students to provide good reasons for your rule or law.

For more Loony Laws, visit wvvw.dunblaws.com.
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tions, picking the student group with the

most convincing arguments as the win-

ner. The school board members praised

all the students for their high-quality

research and their presentation skills.

As the unit progressed, Kara and Su-

san noticed several indicators of height-

ened student interest—for example, 100

percent participation (with one excused

absence) in the student presentations;

excitement about writing the research

papers ("because they wanted to write on

this topic"); and a student coming to

school on a snow day to get a book need-

ed to finish the assignment. Kara and

Susan said that, as a result of the unit,

"our students are aware of the issues

surrounding the new school reassign-

ment plan, they know who represents

their district on the school board, and

they know who their county commis-

sioner is."

The teachers counted on the assis-

tance of several Wake County public

officials with the instruction, and they

felt that the officials' participation was

one of the best features of the unit. For

example, students were able to pose

their questions about the jobs of the

county commissioners and the school

board directly to representatives of those

two groups. The School Board Forum,

which involved three school board mem-
bers, honored the top student groups

and reinforced the point that the school

board makes final decisions about stu-

dent assignment. A student in one of the

top student groups commented that his

favorite part of the unit was the School

Board Forum. The officials involved in

this unit presented the students with per-

sonal examples of public service and

civic duty, as well as information about

local government.

A Unit on the Law
Sue Moon and Patty Poston from North

Flenderson Fiigh School in Fienderson

County developed a unit to help their

students understand government institu-

tions. The purpose of the unit, entitled

"That's Not Fair!," was to increase stu-

dents' knowledge of and involvement in

a subject close to home but often poorly

understood by high school students

—

the law. The teachers wanted students to

see the law from the perspective of the

local government officials who create.

implement, and enforce it. Consequently

they designed the unit to expose students

to the difficult choices that must be

made in creating and enforcing new laws

or policies. Rather than focusing exclu-

sively on the laws themselves or on the

process of law enforcement. Sue and

Patty sought to give the students a living

perspective of the relationship between

laws and individuals in a democratic

society.

The teachers organized the lessons

within the unit to help students achieve

Local public officials

have the opportunity

to influence students

directly and more substan-

tially as civic role models

when they act as resources

for teachers, especially

when they participate in

instruction about what
government officials do.

three primary goals. The first goal was

for students to be able to explain why
laws are needed and how they are enact-

ed, implemented, and enforced. To help

students meet this goal, Sue and Patty cre-

ated an activity called Loony Laws, which

required students to examine a "strange"

law and think of a reason why it might

have been written. (For the exercise given

to students, see the opposite page.)

The second goal was for students to

investigate issues and problems con-

fronting the American legal system. To

meet this goal, students examined prob-

lems with either prison overcrowding or

parole laws, and they thought about

how these problems might be solved.

The unit's final goal was for students

to gain an ability to explain their rights

and to analyze the obligations of responsi-

ble citizenship. A critical part of achiev-

ing this goal was to teach students

how to take an active part in their local

communities. Overall, the unit gave stu-

dents a knowledge of the laws affecting

their community and engaged them in

creating solutions to local legal issues.

The teachers depended on local gov-

ernment officials to help teach and act as

role models for the unit. Local officials

helped with both in-class activities and

field trips. Students conversed with a

local sheriff about the distinction be-

tween civil and criminal laws and about

the punishments for various crimes. They

analyzed a difficult parole decision and

discussed their solution with a parole

officer. They visited a state prison and

talked to inmates. Several other govern-

ment officials, including an assistant dis-

trict attorney and a judge, visited the

class to give the students a perspective

on working in law-related jobs and deal-

ing with legal issues. Throughout the

unit, students were exposed to officials

who work closely with legal issues and

who were eager to invest time and ener-

gy in the students' learning.

The unit culminated with students

creating final projects that reflected

what they had learned from the unit and

what opinions they had formed. Some
students investigated and reported on a

current law and its impact on society.

Others wrote well-researched editorials

on issues such as treatment of prisoners,

effectiveness of early release programs,

and success of prison rehabilitation.

The final projects included articles,

editorials, surveys, public opinion polls,

interviews, and political cartoons. Local

government officials involved with the

legal system reviewed and evaluated the

projects. The teachers displayed the pro-

jects around the classroom and the

school, and they submitted the best

examples to the local newspaper.

At the end of the unit, the teachers

noted that the students showed marked

improvement in the three goal areas,

especially in understanding their rights

and responsibilities as citizens. Students

developed an understanding of the rela-

tionship between laws and individuals,

and of the complex issues involved in

creating and implementing laws. The stu-

dents also showed an increased respect

for the role that laws play in a democra-

tic society, and a desire to get personally

involved in the legal process. One student

wrote a letter to the Center for the Pre-

vention of School Violence, and another

said he would write his congressman to

disagree with a proposed law.
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In addition to these indicators of

learning and citizensiiip behavior, stu-

dents simply enjoyed the unit. One stu-

dent's comment typified this sentiment:

"I liked the unit, in general, and 1 learned

a lot about laws, the law system, and

court procedures. I think this knowledge

will really benefit me when I get older."

Sue and Patty highlighted the benefit

that local officials brought to the students

throughout the unit. Sue observed that

the involvement of local officials in the

field trip to the prison had an especially

What local officials

add to the class-

room through

their involvement is not only

knowledge but the real-life

example of civic responsibility.

strong influence. "The students don't for-

get that stuff," she said. "It makes a last-

ing impact. The local officials know so

much more than I do—they have hands-

on knowledge."

The students corroborated the teach-

ers' observations with their comments.

For example:

• 'i liked the people that came in and

talked to us. . . . It was fun, and I

learned a lot of stuff at the same

time."

• "1 liked ha\ ing the live inter\-iews."

Sue observed an unanticipated change

in the students' perspectives. She found

that they began to have greater respect

for their local officials: "The students

started to see them as real people who
deal with hard issues, and as valuable

resources for their learning. It was great

for the students to see the officials take

an interest in their education."

The unit was greatly enriched by the

involvement of local public officials, and

the teachers stressed the importance of

their participation. Sue commented that

local officials "add to the classroom.

Who better to come in and talk about

these issues than someone who does it?"

What local officials add to the class-

room through their mxolvement is not

only knowledge but the real-life example

of civic responsibility. One goal of the

unit was to help foster civic responsibili-

ty in the students, and local officials pro-

vided excellent examples for the students

to follow. Sue stated, "We talk about

responsibility and citizenship with the

students and stress its importance. When
local officials come in and help with

units like this, they are sending a mes-

sage that they are willing to take respon-

sibility, too."

Conclusion

Local public officials are part of the

solution to the problems of cynicism and

apathy among young citizens. As role

models of public service and civic duty,

they set an example for their communi-

ties. Whenever their good example

directly touches the lives of students, it

helps counter the negative influences

that are part of young people's political

socialization. Local public officials who
serve as instructional resources model

civic responsibility for classrooms of

future voters and public officials in ways

that only those who fulfill that responsi-

bilit) can do.
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FOCUS: PARTNERS IN PUBLIC SERVICE

How Local Governments Work with

Nonprofit Organizations in North Carolina

Gordon P. Whitaker and Rosalind Day

Over the past two decades and es-

pecially during the 1990s, local

governments all across the United

States have increased their involvement

with nonprofit organizations. As muni-

cipal and county governments deal with

"devolution" (transfer) of public service

responsibilities from state and federal

governments, they face the challenges of

providing more and better service while

meeting difficult fiscal limits. To help take

on these challenges, many have involved

nonprofits in service delivery, drawing

on these organizations" volunteers and

private financial resources, as well as

their greater flexibility of action. Some

nonprofits also have become very skilled

as advocates for the clients they serve,

making persuasive appeals for public

funding of their work or otherwise help-

ing shape governments" priorities. In some

cases, nonprofits and local governments

have partnered to develop and implement

public service programs jointly'

What is the situation in North Caro-

lina.' This article presents an overview of

how North Carolina municipalities and

counties are involved with nonprofit or-

ganizations in their communities.- Be-

cause governments" funding of nonprofits

is the most frequent sort of continuing

relationship between the two rvpes of or-

ganizations, the article looks in greatest

detail at local governments" funding pro-

cesses and reporting requirements for non-

Whitaker is an Institute of Goicrnnient

faculty member who specializes in local

public management, including relationships

between governments and nrjnprofit

organizations. Day is a recent graduate of

Duke Law School who noiv works in the

Charlotte office of Moore & Van Allen.

Contact them at whitaker@iogmail.iog.

unc.edu and rosalinddav@mvala\v.com.

Yolimteers ivitb the nonprofit
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Humanity frame a house

being built on land
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Table 1 . Study Respondents

Population, 1997 N.C. Total # Responding % Responding

Cities

Less than 1,000 237 14 6

1,000-4,999 194 72 37

5,000-9,999 47 32 68

10,000-24,999 35 24 69

25,000-49,999 9 5 56

50,000-99,999 8 8 100

100,000 and up 6 6 100

Total 536 161 30

Counties

Less than 25,000 29

25,000-49,999 25

50,000-99,999 23

100,000-199,999 18

200,000 and up 5

Total 100

15

11

13

12

5

56

52

44

57

67

100

56

profits. Other important relationships

also are outlined.

A Definition

The term "nonprofit organization" re-

fers to a corporation whose charter pro-

hibits the distribution of profits to offi-

cers or members. Nonprofits thus are

private entities. Each has articles of

incorporation stating its purpose, and a

volunteer board of directors responsible

for the corporation.

There are many kmds of nonprofit

organizations. Some are clubs or other or-

ganizations (like mutual insurance com-

panies) that exist to serve their members.

Others have a public service purpose. If a

nonprofit's purpose is religious, educa-

tional, charitable, scientific, literary, or

cultural, it can qualif)- for special tax sta-

tus under the U.S. Internal Revenue Code's

Section 501(c)3. Donations to 501(c)3

organizations are tax-deductible, and

this encourages private giving to support

them. Most of the nonprofits to which

local governments allocate public funds

Table 2. Local Governments' Relationships with Nonprofit Organizations

Population,

1997 # Responding

% Coordinating % Developing % Providing

% Planning Service Programs In-Kind % Budgeting

Jointly Delivery Together Support Funds

Cities

Less than 1,000 14 21 21 7 50 64

1,000-4,999 72 26 18 24 56 68

5,000-9,999 32 34 34 41 63 88

10,000-24,999 24 33 42 42 67 96

25,000-49,999 5 40 20 40 80 100

50,000-99,999 8 50 75 63 100 88

100,000 and up 6 67 100 50 100 100

Total 161 32 31 32 63 79

Counties

Less than 25,000 15

25,000-49,999 1

1

50,000-99,999 13

100,000-199,999 12

200,000 and up 5

Total 56

60

45

38

50

20

46

47

55

23

42

80

45

33

36

38

25

40

34

31

32

39

28

80

63

93

91

92

100

100

95
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are 501(c)3 organizations. These are the

nonprofits most hkely to provide ser-

vices that meet local public purposes. A
local government can fund nonprofits

only to carry out services that the gov-

ernment itself is authorized to provide.'

A Survey on Relationships

To get an overview of North Carolina

local governments' relationships with

nonprofit organizations, in 1999 the In-

stitute of Government surveyed all 536

municipalities and 100 counties. The mail

questionnaire asked about their relation-

ships in 1997-98.

Study Respondents

A total of 161 municipalities and 56

counties responded to the survey (for a

breakdown of responses by type of juris-

diction and population range, see Table

1). Respondents included city and coun-

t\' managers, town clerks, and budget or

finance personnel.

Those responding included most of

the largest municipalities in the state but

few of the smallest ones. Thus the data

overrepresent large municipalities. (To

simplif}' discussion, all municipalities are

hereinafter referred to as "cities".)

In contrast, about half of the counties

in each population range responded,

although in this category too, the largest

units were most likely to respond. Thus,

although the county data appear to be

much more representative of the state,

county totals also are disproportionately

affected by the large counties.

Kinds of Relationships

Local governments can have continuing

relationships of several kinds with non-

profit organizations. The two types of

organizations can plan together regard-

ing public service needs, they can coordi-

nate their services, and they can develop

programs together. Also, governments

can provide both in-kind and financial

resources to nonprofits. The Institute sur-

vey asked about all these ways of work-

ing together (for the results, see Table 2).

About a third of the cities and almost

half of the counties reported planning

Table 3. Budgeted Support for Nonprofit Organizations

(NPOs)

Population, # Budgeting Mean # of Mean Amt.

1997 for NPOs NPOs Funded Funded

Cities

Less than 1 ,000 9 3.8 $ 17,737

1,000^,999 49 3.9 25,492

5,000-9,999 28 6,5 49,967

10,000-24,999 23 9.4 109,936

25,000-49,999 5 15.0 296,392

50,000-99,999 7 13.3 597,298

100,000 and up 6 32.8 2,581,062

Total/overall mean 127 7.8 208,395

Counties

Less than 25,000 14 10.9 $ 296,556

25,000-49,999 10 18.1 491,730

50,000-99,999 12 22.8 773,890

100,000-199,999 12 31.7 1,230,497

200,000 and up 5 37.0 2,978,109

Total/overall mean 53 22.1 905,892

jointly with nonprofit organizations.

In some communities, for example,

interagency councils include representa-

tives from local government and non-

profits and meet to assess community

needs and plan ways to address them.

Similar numbers reported coordinating

service delivery. This occurs, for example,

when a local government's dispatchers

serve volunteer fire or emergency medical

squads, or when county social workers

refer clients to a mix of nonprofit and

government services.

Also about a third of the cities and a

third of the counties reported developing

programs with nonprofit organizations.

Local governments partner with these

organizations in creating new public ser-

vice programs in areas such as economic

development, parks and recreation, and

social services.

Much more common than joint plan-

ning and programming, and coordinated

service delivery, though, are relation-

ships in which local governments supply

in-kind or financial resources to support

public services provided by nonprofit

organizations. More than 60 percent of

cities and counties reported in-kind sup-

port. Office space was frequently men-

tioned as one type of such support, with

some governments also making staff or

supplies available to help nonprofits

carry out public services. Financial sup-

port was by far the most common way
for local governments to relate to non-

profits, however. Nearly 80 percent of

the cities and 95 percent of the counties

reported that they had provided funds to

at least one nonprofit during 1997-98.

Government Funding

Altogether, the cities and the counties re-

sponding to the Institute survey reported

budgeting nearly $75 million in funding

for nonprofit organizations in 1997-98:

127 cities, more than $26 million (just

less than 1 percent of their total expendi-

tures); and 53 counties, more than $48

million (about 1.5 percent of their total

expenditures).

Total funding for nonprofit organiza-

tions is likely to be considerably higher,

though. Most respondents reported only

funds earmarked for nonprofits in their

government's annual budget. The re-

ported total thus does not include fund-

ing of nonprofits through contracts with
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operating departments financed from

funds budgeted to the departments them-

selves. For example, countv funding of

education, mental health, public health,

and social service programs often comes

to nonprofits through contracts awarded

by the public schools, the area mental

health authority, the county public

health department, or the county depart-

ment of social services. Unless these con-

tracts with departments were mentioned

in the count} "s annual budget, they were

usually not reported in the survey.

Cities fund fewer nonprofit organiza-

tions than counties do (for a breakdown

of mean numbers and amounts by type

of jurisdiction and population range, see

Table 3, page 27). A total of 127 cities

reported budgeting for only 986 non-

profits. Overall, on average, the respond-

ing cities funded 8 organizations, at

$208,395 per cm:'

The smallest cities were least likely to

budget funds for nonprofit organiza-

tions, and, if they did, they funded very

few and at low levels. Cities of at least

5,000 people were almost as likelv as

counties to budget for nonprofits, but

they too tended to fund fewer of them

and to fund them at lower levels than

counties did. Thus, on average, cities with

populations between 10,000 and 25,000

funded about 9 nonprofits and allocated

about $110,000 per city, compared with

11 organizations and 5300,000 in allo-

cations for all counties under 25,000. In

the 25,000 to 50,000 range, cities aver-

aged about 15 organizations funded and

$300,000 in funding, whereas counties

of that size averaged 18 funded and

nearly $500,000 in funding. The gap

narrowed only for the largest cities. On
average, they budgeted funds for 33

organizations and allocated nearly $2.6

million per city—figures quite close to

those for the largest counties.

Fift)--three counties reported funding

a total of 1,1"'2 nonprofit organizations.

Overall, these county budgets averaged

direct funding for about 22 nonprofits,

at $905,892 per county.

Counties were very likely to budget

funds for nonprofit organizations regard-

less of the county's size. Size of county

affected the number of nonprofits fund-

ed and the level of support, however. On

average, each of the smallest counties

budgeted support for about 1 1 nonprofits

and allocated about $300,000 to them.

Larger counties allocated more funds to

a larger number of nonprofits. The states'

five largest counties budgeted funds for

an average of 37 nonprofits, at an average

cost of almost $3 million per county.

Kinds of Services Funded

Differences in patterns of funding for

cities and counties (see Table 4) are relat-

ed to the differences in the services that

they provide. In North Carolina, coun-

ties have primary responsibility for

delivery of human services, and this has

been a major area of service devolution

from federal and state governments.

Many nonprofit organizations also de-

liver human services, so it is not surprising

that county governments frequently

choose to provide human services to

their residents by funding nonprofit de-

livery of those services. In fact, 40 per-

cent of the nonprofits that counties

included in their budgets in 1997-98 were

human services organizations. These in-

clude those providing mental health, sub-

Table 4. Types of Nonprofits Funded by Jurisdictions of Different Sizes

Population, % Human % Public % Economic % Recreation, % EnvtI.

1997 Services Safety Development Arts, Culture Protection % Other

Cities

Less than 1,000 15 32 6 41 6

1,000^,999 18 17 19 40 2 4

5,000-9,999 30 12 20 33 3 2

10,000-24,999 44 11 14 25 1 5

25,000-49,999 57 1 11 28 1 1

50,000-99,999 29 6 32 26 1 5

100,000 and up 46 9 15 29 1 1

Total 35 12 18 31 2 2

Counties

Less than 25,000 29 41 7 17 1 6

25,000-49,999 27 43 12 15 1 3

50,000-99,999 33 34 9 15 3 5

100,000-199,999 43 18 10 18 2 8

200,000 and up 69 11 8 12

Total 40 28 8 15 1 7
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Table 5. Procedures Used to Fund Nonprofit Organizations (NPOs)

Population, # Bdgting

1997 for NPOs

Cities

Less than 1,000 9

1,000-4,999 49

5,000-9,999 28

10,000-24,999 23

25,000^9,999 5

50,000-99,999 7

100,000 and up 6

% Using Reg. % Using Funding

Bdgt. Process Request Form

% Funding Recommended by % NPOs Pre-

Mgr. Adv. Bd. Depts. Gov. Bd. senting Case

Total 127

100

82

89

96

100

86

100

89

33

22

36

61

60

43

100

39

56 33 89

63 8 12 69

71 7 7 64

70 22 13 70

60 40 60

71 29 29 43

50 50 50 50

65 14 15 67

67

53

68

65

40

29

50

57

Counties

Less than 25,000 14

25,000-49,999 10

50,000-99,999 12

100,000-199,999 12

200,000 and up 5

Total 53

86

100

92

92

100

92

43

60

58

75

80

60

64 14 57

100 30 20 50

83 33 33 50

75 42 25 83

100 60 80 60

81 32 25 60

57

50

42

50

40

49

stance abuse, public health, and social

services. Higher proportions of the non-

profits funded provided human services

in larger counties. Almost 70 percent of

those funded in the largest counties were

human services providers, whereas less

than 30 percent of the nonprofits funded

by counties with populations under

50,000 were.

Counties also often support public

safety nonprofit organizations: volun-

teer fire departments, emergency rescue

squads, animal shelters, dispute settle-

ment centers, and so on. More than a

quarter of the nonprofits that counties

included in their budgets contributed

directly to public safety. Higher propor-

tions of the nonprofits funded provided

public safety services in smaller counties.

More than 40 percent of the nonprofits

funded by counties with fewer than

50,000 people provided public safety ser-

vices, whereas only about 10 percent of

those funded by the largest counties did.

Recreation, arts, and culture pro-

grams were the third-largest category for

county funding of nonprofit organiza-

tions, at 15 percent. There was little vari-

ation in this proportion by county size.

Somewhat surprisingly, human ser-

vices nonprofit organizations also were

the largest category funded by cities (35

percent). But cities tended to fund different

human services agencies than counties

did. Although there was some overlap,

the human services nonprofits budgeted

by cities were more likely to be related to

housing, homelessness, or crisis interven-

tion. As with counties, smaller jurisdic-

tions tended to fund a lower proportion

of human services nonprofits.

Public safety programs (including vol-

unteer fire departments and delinquency

prevention organizations) received con-

siderably less support from cities—over-

all, only 12 percent. As with counties, how-

ever, public safety organizations made

up a larger share of the nonprofit organi-

zations funded by smaller jurisdictions.

Almost a third of the nonprofits funded

by cities under 1,000 provided public

safety services.

Not surprisingly, recreational, arts,

and cultural nonprofit organizations

were frequently included in cit)' budgets,

comprising 31 percent of all nonprofits

funded by cities. Many cities have tradi-

tionally supported programs in these

areas to enhance quality of life for their

residents, to attract new residents, and

to encourage visits from tourists. In the

smallest cities, about 40 percent of the

nonprofits funded were in this category.

Economic development organizations

(chambers of commerce and site devel-

opment preparers, for example) also were

among the nonprofit organizations com-

monly supported by cities, overall ac-

counting for 18 percent. There was no

systematic variation by city size in sup-

port for this kind of organization.

Budgeting for Nonprofits

Most local governments consider non-

profit funding requests as part of their

regular budget process (see Table 5). Only

a few local governments budget for non-

profit organizations outside this process.

Allocations were incorporated into the

regular budget process in 89 percent of

the cities and 92 percent of the counties.
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Cir." and counn' budgeting practices

for nonprofit organizations differed some-

what, though. For example, only 39 per-

cent of the cities used a funding request

form for nonprofits, whereas 60 percent

of the counties used such a form. In gen-

eral, smaller jurisdictions were less likely

to use formal applications.

The fiscal year 1997-98 data suggest

that formal funding requests became more

common durmg the decade. A survey of

practices during fiscal year 1990-91 re-

vealed that only 40 percent of counties

and 30 percent of cities considering non-

profit funding requests used a prescribed

application form."

For fiscal year 199~-9S in Nonh Caro-

lina cities and counties, the manager r\pi-

cally recommended nonprofit organiza-

tions for funding. This is not surprising,

given the manager's responsibility to rec-

ommend a balanced budget to the gover-

ning board. Managers recommended non-

profit funding in 65 percent of the cities

and 8 1 percent of the counties, with little

systematic variation by size of jurisdiction.

Managers" involvement apparently

changed little from 1990-91, when 63

percent of the cities and ~4 percent of the

counties reported the same practice.

For fiscal year 199~-98, advisory- com-

mittees or operating departments also

reviewed nonprofit funding requests in

some cities and counties. In some in-

stances this review preceded the manag-

er's review and recommendation. In oth-

ers, the manager's recommended budget

included a dollar amount for all non-

profit organizations, and an advisory

committee recommended how to divide

up that total. Advisor.' committee recom-

mendations were used by only 14 per-

cent of the cities but by 31 percent of the

counties. They were more likely to be

used in larger jurisdictions.

Department recommendations were

less commonly part of the process. De-

partment staff recommended nonprofit

funding in only 15 percent of the cities

and 25 percent of the counties, with

some greater involvement by depart-

ments in the largest jurisdictions.

The researchers who conducted the

sur\'ey of practices in 1990-91 combined

these two kinds of review into one cate-

gory. They reported citizen or staff advi-

sory reviews in 15 percent of the cities

and 40 percent of the counties.

Table 6. Funding Arrangements

% Contracts Only % Contracts & Grants % Grants Only

Cities

Counties

13

21

24

40

62

40

For fiscal year 199~-98, governing

board members also frequently recom-

mended funding of nonprofit organiza-

tions—in 67 percent of the cities and 60

percent of the counties. There was no sys-

tematic variation by size of jurisdiction."

Nonprofit organization representa-

tives often presented their case for fund-

ing in person, either before an advisory

committee or before the governing board

itself. More than half of the cities and

almost half of the counties reported such

procedures. Again, there was no system-

atic variation by jurisdiction size.'

Funding Arrangements

After funds ha\ e been allocated to non-

profit organizations through adoption

of the budget ordinance, the local gov-

ernment may enter into contracts with

the nonprofits so funded, or it may award

grants to them without entering into a

formal contract. Some local governments

use both arrangements, entering into con-

tracts \\ ith some nonprofits and award-

ing grants to others.

A contract specifies what the non-

profit will deliver to the public in return

for government financing. It also may
specify how services are to be delivered

and how the nonprofit is to operate and

report.

In the case of grants, a funding appli-

cation usually indicates what the non-

profit organization intends to do with

government funds. However, the gov-

ernment awards a grant without execut-

ing a formal contract to that effect.

In fiscal year 199~-98, most North

Carolina cities (62 percent) used grants

e.xclusively to fund nonprofit organiza-

tions. Only 13 percent relied solely on

contracts (see Table 6). In contrast, more

than half of the counties used contracts,

2 1 percent of them using contracts

exclusively and another 40 percent using

both grants and contracts. Just 40 per-

cent used grants alone.

^

Local government finance experts

often suggest that governments use con-

tracts as a standard practice when fund-

ing nonprofits. For example:

Even if a city does not submit

budget requests from community

agencies to the same procedural

and review requirements as it does

other budget requests, city contri-

butions to any such agency should

occur only under a ivritten con-

tract between the city and the

agency."

Accountability Requirements

Cities and counties use a varieD,- of meth-

ods to hold nonprofit organizations

accountable for the public funding they

receive (see Table 7). Often they require

some sort of report. The report may
focus on the organization's finances, its

programs, or both. In general, reporting

requirements are more stringent when
the funding is provided under a contract,

but there are many exceptions. No sys-

tematic information is available on the

qualitv- of the reports or the use that

local governments make of them.

Reports, of course, are after-the-fact

accounts of what has happened, .\noth-

er way in which local governments can

seek accountability is by requiring non-

profit organizations to let government

officials know in advance how they

intend to spend the dollars that the gov-

ernments provide. One way to seek ad-

vance control of spending is to require

nonprofits to submit budgets outlining

how they intend to spend the funds they

receive. In 199~-98, counties were some-

what more likely than cities to require

that nonprofits submit budgets. Further,

cities and counties both were more likely

to require that nonprofits submit a pro-

ject budget with applications for con-

tracts than they were to ask for a budget

with requests for grants.

Another sort of advance control of

spending is even more direct. A local

government can "preaudit" nonprofit or-

ganizations' expenditures of the funds the
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government provides. That is, before the

nonprofit organization spends govern-

ment funds, it must submit a payment

order and supporting documentation to

the government providing the funds.

This alternative is rarely used. Only 4 of

the 180 North Carolina jurisdictions

reporting accountability procedures (1

city and 3 counties) reported preauditing

nonprofits" 1997-98 spending.

Preauditing appears to have been

more common a few years ago. Twenty

of 99 jurisdictions reported preauditing

nonprofit organizations' expenditures in

1990-91. That included 16 of 56 cities

and 4 of 43 counties. The difference is

mostly in cir\' practices. In 1997-98, less

than 1 percent of the cities preaudited

nonprofit expenditures, compared with

19 percent in 1990-91. For counties,

however, the difference over that period

is insignificant: 6 percent in 1997-98,

compared with 9 percent in 1990-91.

These data suggest that preauditing is

not a popular accountability mechanism

for local government funding of non-

profits, and may, in fact, be waning in

popularity'.

Most local governments also required

some kind of report about how nonprof-

it organizations used the government

funds they received. The most nearly

standardized of the required reports is

the annual audit. About two-thirds of

the cities and counties required annual

audits from nonprofits with which they

had contracts in 1997-98. Annual audits

were much less commonly requested

when the funding was provided as a

grant, especially by cities.

Requiring audited reports was about

as common at the beginning of the 1990s

as it was at the end. Thirty-eight percent

of the cities and 58 percent of the coun-

ties required audited financial state-

ments for 1990-91.

Unaudited financial reports are re-

quired by some local governments, usu-

ally (but not always) in place of audited

financial statements. About a quarter of

the cities and counties required them for

contracts, and about a sixth required

them for grants in 1997-98. In 1990-91,

in contrast, 32 percent of the cities and

28 percent of the counties required un-

audited financial reports. This suggests

there may have been a slight decrease in

the practice during the 1990s.

Annual reports also are commonly
required. In 1998 more than half of the

cities and almost half of the counties

required annual reports from the nonprof-

it organizations they funded through con-

tracts. For funding tlirough grants, about

Meals on Wheels distributes several

hundred meals a day to people who
cannot shop or cook for themselves.

Above, an elderly wonian gives an

appreciative hug to her delivery person.

half the counties required annual reports,

but only a quarter of the cities did.

Quarterly reports were less common-
ly required than annual reports. A few

jurisdictions, though, required both.

Program evaluations also were less

commonly required. Slightly more than

a quarter of the counties required them

for contracts, and fewer than 20 percent

of the cities did so. Program evaluations

were even less often required for grants.

More research is needed to determine

how useful these practices are for assur-

ing local governments that nonprofit or-

ganizations are spending government

Table 7. Local Government Accountability Requirements

# Funding % Budget % Annual % Unaudited % Annual % Quarterly % Prog.

This Way with Applic. % Preaudit Audit Fin. Rept. Rept. Repts. Eval.

Cities

For contracts 48 52 2 71 29 58 21 19

For grants 110 32 1 17 17 28 3 15

Counties

For contrarts

For grants

32

42

63

52

66

48

22

17

47

45

32

14

28

17
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funds appropriately. Each one can re-

quire additional administrative work for

the nonprofit and also for the local gov-

ernment, if its staff is to make effective

use of the information. How cost-effecti\e

are various financial control arrange-

ments'- What sort of information is needed

to track and evaluate service delivery?

How will that information be used in

making decisions about the program or

its funding? Those are questions that

local government officials and nonprofit

leaders in each community need to an-

swer in terms of their particular situation.

In fact, a mLx of clearance and reporting

mechanisms may well be needed, de-

pending on the services being funded,

the amount of funding involved, and the

extent of other, less formal exchanges of

information among nonprofits, the peo-

ple who receive their services, and gov-

ernment officials.

Conclusion

Cities and counties in North Carolina

work with nonprofit organizations in

many different ways. The data reported

in this article sketch the extent and the

variety- of those relationships but not their

nature and government officials" and

nonprofit leaders" understanding of them

(for a discussion of the latter nvo subjects,

see the article on page ji). In some cases,

nonprofits ma\' be seen as integral part-

ners in the government's design or deliv-

ery of public services. The frequency of

joint planning, program de\elopment.

and ser\-ice coordination suggests that

such an interpretation may fit some
go\'ernment-nonprofit organization rela-

tionships. So does the inclusion of non-

profit funding in the manager"s recom-

mended budget to the governing board.

However, the data also indicate that

many local governments budget differ-

ently for nonprofit organizations than

they do for their own departments. Advi-

son," committee reviews of nonprofits and

other communirv" programs, for example,

suggest that nonprofit programs follow

an approval process outside, and not ne-

cessarily in concert with, regular depart-

mental planning of public programs. The

even more common practice of nonprofit

funding recommendations by governing

board members suggests that nonprofit

funding may sometimes be more respon-

sive to political support for the nonprof-

it than to consideration of how well its

programs help local government deal

with public problems of high priorit)' on

the jurisdiction's regular agenda.

Are local governments buying specific

public services from nonprofit organiza-

tions? Are they working with nonprofits

to assess public needs and design services

to address them? Or are they funding

nonprofits to design and earn.- out public

services within fairly broad limits? The

answer seems to be all of the above.

More study is needed to assess how ex-

tensive each kind of relationship is, and

more conversation among government

and nonprofit organization leaders is

needed to sort out what they expect of

existing relationships and what sorts of

relationships they might prefer to serve

the public best.
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FOCUS: PARTNERS IN PUBLIC SERVICE

Strengthening Relationships between

Local Governments and Nonprofits

Lydian Altman-Sauer, Margaret Henderson, and Gordon P. Whitaker

"There is a if,

constant flow

of information

between '^j

governments

and nonprofits, in

person or by phone."

"County government

has been accessible to

me. They are willing to

hear about our issues

and to partner with us

to meet the needs ofthe

community."

Mnprofits

Altman-Sauer and Henderson are Institute

of Government research associates on

the Project to Strengthen Government-

Nonprofit Relationships. Whitaker is an

Institute faculty member who specializes

m local public management, including gov-

ernment relations with nonprofit organiza-

tions. Contact them at lydian@carolina.net,

mindfullconsult@mindspring.com, and

whitaker@iogmail.iog.unc.edu.

d money.

County departments

want the same money.

"

"Relationships do not

exist. I'm out here on

my own."

"I think there is

complete separation

of interest between

local government

^^^_ and nonprofits.

w^^^ There is no

link."

"Local government's

only involvement ^
with nonprofits is

]

when it is required,

and then we work

independently.

"

During interviews that we conduct-

ed in fall 1999, county officials

and nonprofit organization lead-

ers described their relationships in all the

ways highlighted above. Some reported

that they have developed ways to bring

together the strengths and the resources

of local governments and nonprofits to

serve their communities more effectively

than either can alone. Others reported

little or no interaction between govern-

ments and nonprofits. Still others de-

scribed ineffective or even harmful re-

lationships that have detracted from

their ability to serve the public. In some

places the descriptions varied widely,

and it was difficult to realize that gov-

ernment and nonprofit organization

leaders were speaking about the same

relationship.

But governments and nonprofit orga-

nizations might improve many areas of

life in a community if they worked
together more effectively. This article ex-
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plores that possibility and the challenge

that acting on it presents to local leaders

in both the public and the nonprofit sec-

tor. Funher, it identifies obstacles to effec-

tive working relationships and suggests

ways in which the two sectors can re-

duce or overcome those obstacles.

This article is based on interviews

with more than forty government and

nonprofit organization staff members

in seven counties in central North Caro-

lina. Human services agencies were tar-

geted because North Carolina county

governments are most likely to fund

nonprofits in that area of service. (For a

further discussion of counties" relation-

ships with nonprofits, see the article

on page 25.) The two largest counties.

Wake and Mecklenburg, were excluded

from the study as at>'pical. The remaining

ninety-eight counties were categorized

as small, medium, and large on the basis

of population, and counties from each

category were chosen for study. The

study's geographic reach was limited ini-

tially by budgetary constraints and later

by the traumatic impact of Hurricane

Floyd on eastern North Carolina—no

counties from the far western or far east-

ern areas of the state were included.

However, the seven counties in the study

included both urban and rural areas that

represented a diversity of cultural and

political traditions.

During the study we asked local gov-

ernment and nonprofit organization

staff to assess the nature of their work

with each other—how they interacted,

what worked well in their relationships,

and what factors limited their relation-

ships. We also asked them to describe

the differences in decision-making or

operational style and the ways in which

those differences affected working rela-

tionships. Finally, we asked about specif-

ic changes that local government and

nonprofit organization staff would like

to see in relationships or in the way in

which services were delivered in their

counties. In every communit)' where we

interviewed, respondents candidly shared

their views.

The study was part of a larger project

(supported by a grant from the Jessie

Ball duPont Fund) to identify and create

ways to help nonprofit organizations

and government agencies work together

to serve the public more effectively.

The Opportunity:

Working Together

People working in local governments

and nonprofit organizations often serve

the same clients, address the same com-

munity problems, and have the potential

to support each other. As one local gov-

ernment department director noted,

having relationships with nonprofits is

"the nature of the business. We share the

same clients."

Although the perspectives of the two

sectors are frequently different, they are

potentially complementary. One county

manager explained, "The county man-

ager and board of commissioners don't

have enough understanding about what

a nonprofit is and how they work.

Everyone involved needs to know where

there are similarities and differences, and

where there is common ground." A non-

profit crisis agency director put it this

way: "I want to help make a difference

for people who need assistance. Fm will-

ing to speak out on their behalf. If I have

a relationship with the county, then there

is a better chance the board of commis-

sioners and staff will listen to what I

have to say. I need to gain their trust and

then speak out!"

Local government officials have

important resources for dealing with

public problems. Through their budget

allocations, they can direct public funds

to particular community needs. Through

their authority to pass ordinances, they

can regulate and shape behavior in the

community.

Nonprofit organizations also have

important resources. In addition to ha\-

ing expertise and insight gained through

focusing on specific client groups or

public issues, they frequently can mobi-

lize \'olunteers and private donations

more effecti\ely than governments can.

Also, they often can act with greater

speed and flexibility than government

agencies can in responding to new situa-

tions or tr\ing out new programs.

The Challenge:

Finding Effective Ways
to Work Together

The challenge for the two sectors is to

find wa\'S to work together that permit

them to fulfill their unique responsibili-

ties while complementing each other's

work. One nonprofit organization direc-

tor clearly articulated this viewpoint

when he said, "Local government wants

nonprofits to look where they can make

a contribution. They don't want non-

profits to interfere or compete with local

government; they want nonprofits to

provide complementary services."

The differences between the two sec-

tors, however, represent sources of ten-

sion that respondents in each of the

seven counties mentioned in one form or

another. Differences in organizational

structure and culture, for example, can

create obstacles. Local governments are

large organizations with complex struc-

tures. Further, they must solicit and con-

sider the viewpoints of many citizens,

and that can be a cumbersome process.

On the other hand, nonprofit organiza-

tions tend to be small agencies with sim-

ple structures. They can be attractive to

local governments as a way to try out

new or pilot programs because they can

react and implement services quickly. As

one nonprofit director noted, "Most

nonprofits are very small. Their deci-

sions are made by one to two people and

the nonprofit board of directors. In local

government there are a large number

of people to make decisions." Yet this

same characteristic—the ability to move

quickly—can be perceived by local gov-

ernments as a liability because all the

necessary viewpoints may not be consid-

ered. A government manager noted,

"Nonprofits want to move fast, with

complete freedom and no input from us."

Nonprofit organizations generally

focus on a particular set of issues. Local

governments focus on a broad range of

interests and concerns affecting the entire

community. These divergent perspectives

are understandable and natural, but they

often create a difference that can become

irreconcilable. One local government

manager recounted an instance in which

the board of commissioners denied a

request by a local nonprofit for match-

ing funds: "The commissioners and the

manager want to know that matching

mone\' will benefit all the citizens of this

county, not just a specific target group."

Close collaboration is one way to

strike the balance. The information that

we obtained in our interviews suggests

that nonprofit organization/local gov-

ernment projects are most effective when

34 POPULAR GONE RN ME NT WINTER 200I



A pilot program cosponsored by

Smart Start, Wake Tech, and Project

Ettlightenment offers contmidng

education to child-care ivorkers.

Above, two Wake Tech graduates

use a day-care center's ivater table.

all the following conditions are present:

• The focus is on one issue.

• The goals are clearly defined.

• Representatives of all the stake-

holders are involved in the

problem-solving process.

• Time and resources are available

to support planning.

Respondents frequently noted two

specific examples of successful collabo-

ration: Smart Start and Work First. Smart

Start is a state-funded program that

channels funds to local partnerships of

nonprofit organizations. The partner-

ships design and offer services that pre-

pare children to be successful in school.

Work First, funded by the state and fed-

eral governments, brings public, private,

and nonprofit organizations together to

develop methods for moving families off

welfare and into work. By requiring var-

ious community members with a stake

in the programs" success to participate

in planning, and by tying this participa-

tion to funding, both of these programs

have forced and encouraged innovative

problem solving and collaboration with-

in communities. In some places they rep-

resent a community's first successful

broad-based collaboration on a human
services issue. In one count)' the execu-

tive director of Smart Start was the only

nonprofit organization director who
could accurately describe any of the coun-

ty's procedures or report having a close

relationship with the county manager.

Yet this highly effective, intense pro-

cess requires strong involvement by a

broad range of stakeholders. Other impor-

tant concerns may be ignored because

such a response can be directed at only

one or two issues at a time. Before em-

barking on such efforts, communities

should be sure that members can com-

mit the time and the energy necessary to

get results. Collaboration is not always

appropriate or cost-effective.

Because developing and maintaining

true collaboration is so difficult, it is

important for both nonprofit organiza-

tions and local governments to explore

just how closely they want and can

afford to work together. Both can benefit

from a joint evaluation of their current

connections and a joint decision on how-

connected they would like to be, along

which dimensions, and on what issues.

Furthermore, both must identify, evalu-

ate, and set limits on the resources they

are willing to expend to work more

closely together.

'

There is no one right relationship be-

tween governments and nonprofit orga-

nizations. Indeed, within a community

the relationship may shift with different

issues or events. Also, there is likely to be

variation among communities. Each has

to decide for itself how to achieve the

most effective balance of independence

and connection. The optimal degree and

type of connection depend on each com-

munit)''s situation.

Four Obstacles

From our interviews we identified four

obstacles to effective relationships be-

tween local governments and nonprofits:

^ different perceptions about the same situ-

I
ations; a lack of understanding of each

^ other's work; the effects of the economic

I
and cultural base of a communit)' on the

style of communication, information

sharing, and decision making; and an

t imbalance of power in relationships.

Different Perceptions

Some respondents in the same county

described their system in very different

ways and evaluated it quite differently.

Perceptions differed about relationships

among organizations and individuals,

particularly about how, and how well,

the human services programs, agencies,

and funders worked together. Local gov-

ernment employees in one county re-

marked, "|l|t is a community norm that

you collaborate and get along, or you

don't survive." Nonprofit organization

directors in that same community stated,

"On the surface there appears to be a

spirit of cooperation, but it is only on the

surface. We work together but I don't

trust them."

The individuals and the organizations

that held the most control over decisions

and activities expressed satisfaction with

the relationships and did not express

awareness that other stakeholders might

not share their opinion. Not surprisingly,

the individuals and the organizations

that had unmet needs or had been ex-

cluded from discussions, processes, or

decisions held more negative views of

the relationships between local govern-

ments and nonprofit organizations. One
local government employee stated that

department heads assessed whether a

nonprofit's service was consistent with

county goals and worthy of support.

Several nonprofit directors in the same

community expressed the wish that the

decision-making process in local govern-
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ment would "utilize more voices from

the people we are trying to serve" and

that the human services system itself

would be representative of its citizens.

Lack of Understanding

Throughout the mter\ lews we l"ound a

fundamental lack of understanding on

the part of each sector of how the other

sector operated and what motivated it to

act the way it did. Such a lack of under-

standing is a barrier to effective working

relationships. A nonprofit organization

director expressed this frustration by

saying, "T"m not so sure how much the

board of commissioners really knows

about what individual nonprofits do or

the I'jlne of what nonprofits do or the

financial efficiencies of nonprofits."

Many nonprofit organization direc-

tors do not understand how local gov-

ernment works. During interviews, some

admitted that the\' were uninformed about

government structure, regulation, and

operarions. One stated, "I don't know a lot

about county government. I don't feel I

fit in the way I should." As a consequence.

she could not see an\- benefit from work-

ing with local government.

Nonprofit organization directors ex-

pressed specific concern about these

matters:

• Government eligibilit\' standards

for certain programs

• Funding patterns, sources, and

designations

• Jurisdictional responsibility

(whether a service was a city or a

county function)

• Organizational structure (whom to

contact at a city or a county gov-

ernment to discuss problems)

• Local government decision making

(especially about funding) and

ways to become involved in it-

Similarly, some career local govern-

ment employees do not fully understand

how nonprofit organizations operate.

When asked what limited relationships

with them, one county manager replied

that neither the count)- staff nor the board

of commissioners had enough under-

standing about what a nonprofit was

and how it worked. Many government

officials failed to identif}- any of the aux-

iliary benefits of having strong local

nonprofits, such as involvement and

motivation of community volunteers,

provision of needed services, employ-

ment of local residents, or infusion of

dollars into the community from foun-

dation, state, and federal sources. One
elected official in a position to see

human services from many perspectives

admitted that he did not fully under-

stand the work of nonprofits: "I sit on

nonprofit boards, but I don't really

know much about their operations."

Respondents often did not understand

the distinction between local govern-

ment and nonprofit organization status

for some services, such as aging, trans-

portation, and child-care subsidies, or for

some organizations, such as the county

extension ser\ice or the council of govern-

ments. Because people did not under-

stand the structural differences, they held

incorrect perceptions of how or why
those agencies received government sup-

port or why they provided the services

that the\- did. Respondents were aware

only that some nonprofit organizations

received much more financial support

from the county than others did. They

did not understand that a particular con-

tract for services might be tied to a man-

dated funding stream and that if the par-

ticular type of nonprofit did not provide

the service, the county would have to

hire the staff to do so. The perception of

favoritism created a barrier to effective

working relationships.

Similarly, some local government offi-

cials did not perceive nonprofit organi-

zations as providing public ser\ice. In one

county a local government administrator

lamented, "[The] board of commissioners

does not understand nonprofits. They

think the nonprofits are trying to get

something for nothing. The commission-

ers don't see the end product or results

from funding nonprofits." Commonly
held views included "nonprofits are only

; interested in getting government money"

; and "nonprofits speak for special inter-

I Museums are among the many
J nonprofit organizations supported by

I local governments. At the North

< Carolina Museum of Natural Sciences,

^ a volunteer talks to schoolchildren.
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Suggested Practices

What Nonprofit Organizations Can Do

\/ Inform local governments about your progress throughout the year, not just

during the funding-application process.

• Send out regular newsletters and reports.

• Use formal and informal opportunities to talk about current events.

•Talk about more than funding requests and immediate crises.

• Invite a government official to serve on your board.

^ Pay attention to the workings of the whole community not just your client

population.

• Create and maintain your organization's place in the fabric of the whole

community

•Be a steady presence as a knowledgeable resource on your issue.

•Stay informed on current events and personalities in your community

• Regularly attend and contribute to community meetings, even if there is

no obvious or immediate benefit to your organization.

^ Be as financially responsible and accountable as possible, and present

evidence of your accountability to the public.

• Share information about completed audits or review processes.

• Regularly update and make available all policies and procedures.

• Institute and faithfully practice financial checks and balances.

•Invite professional financial managers to serve on oversight committees.

^ Reinforce your organization's trustworthiness by presenting a reliable,

professional image.

•Convey consistent messages about your organization's mission, goals, and

activities.

• Dress and speak in the professional norms of your community

•Pay attention to detail, such as using the same logo, typeface, and format

on all organization documents.

^ Help your community learn how to deal with issues of concern to your

organization that are overwhelming, unattractive, or frightening to the

general public.

• Identify the source of any reluctance to address your issue.

• Devise strategies to retain the community's attention.

• Minimize any superficial characteristics that could be used as an excuse to

discount your organization's work.

• Communicate in a style and a manner that demonstrate to people how to

talk about your issue with respect.

What Local Governments Can Do

\/ Minimize the frustration, the misunderstanding, or the mistrust that

nonprofit organizations experience during the budget-planning stages by

sharing information about funding—for example:

• The amount of money available

• Government priorities
continued on page 38

ests." Both observations are shortsighted

and can limit opportunities for the two

sectors to work together.

Effects of the Community's

Economic and Cultural Base

Cultural differences among clients, staff,

volunteers, and elected officials can im-

pede communication as they try to work

together in their community. Each of

those involved may hold very different

philosophies about how much informa-

tion should be shared, how decisions

should be made, how conflicts should be

resolved, and so forth. Differing view-

points may be deep-seated, originating

from the intrinsic culture of either the

individual or the organization.

Respondents gave the following ex-

amples of populations within their com-

munities that have comparatively different

styles of communication:

• Long-term residents/natives and

newcomers

• Independent farmers and em-

ployees of organizations

• Private- and public-sector employees

• Community-based small businesses

and national corporations

Such cultural differences become more

obvious as members of these popula-

tions move into decision-making roles.

For instance, independent farmers may
be used to being sole decision makers,

not needing to collaborate with others.

One manager noted, "People in a rural

community have a history of working

independently. This probably contrib-

utes to local government's lack of under-

standing of the respective functions and

operations of nonprofits, and vice versa."

On the other hand, employees of large

organizations have experience working

on and through committees or layers of

management. They may be more likely

to effect change bv working together.

When these two styles exist on the same

board or across boards, the resulting dif-

ferences in communication, information

sharing, and decision making can im-

pede effective working relationships.

Imbalance of Power

The imbalance of power implicit in local

government/nonprofit organization rela-

tionships can limit the honesty and the

thoroughness of information sharing,
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Suggested Practices (continued)

• The application and evaluation processes

•The expectations for reporting and accountability

^ Coordinate nonprofit organizations' funding applications and presentations

to the local government with those to the United Way or other local

private-sector grant makers to minimize duplication of efforts and to

improve communication among local funders.

^ View problems or needs as belonging to the whole community, not just to

a nonprofit organization.

• Recognize that the clients of nonprofit organizations are community

members deserving of resources.

• Express appreciation for the missions of nonprofit organizations.

^ Acknowledge nonprofit organizations as serious businesses.

• Recognize the value that professional, paid employees can bring to an

organization.

• Support nonprofit organizations in their efforts to strengthen profes-

sionalism internally.

• Consider the economic impact that the payrolls and the programs of

nonprofit organizations can have on the local economy.

What Nonprofits and Local Governments Can Do Together

^ Share information, both during and outside day-to-day working

relationships.

•Sponsor an annual human services forum that includes government and

nonprofit organization staff, elected officials, and community volunteers.

•Undertake joint strategic planning efforts, especially around specific

issues, such as homelessness or juvenile delinquency.

• Consider locating sen/ices that serve the same population at the same

site.

•Hold regular meetings among nonprofit organization directors, county

department heads, and/or program staff of both organizations.

^ Share resources.

• Invite staff of the other type of organization to participate in training

opportunities that your organization typically offers.

•Offer to share expertise by providing training to or by meeting with staff

of the other type of organization.

•Invite program staff from other organizations to meet in your facility.

• Provide or share office, training, or meeting space.

• Make it possible for your staff to serve on community boards, committees,

and task forces.

• Make second-hand furniture or equipment available for others to use.

^ Jointly develop clear, written guidelines about mutual expectations and

work to be accomplished together.

^ Recognize that you can be each other's best support for understanding and

handling the stress associated with working in the public sector. You are

dealing with similar challenges.

problem solving, and discussion. Non-
profit organizations are almost always at

a disadvantage in this imbalance. An im-

balance of power is a particularly chal-

lenging barrier to overcome because,

whether real or perceived, it creates an

unsafe environment for honest commu-
nication. People who perceive that they

have less power may not think that they

can offer their opinions or insights with-

out negative repercussions. People who
have more power may not realize that

others feel open communication to be

unsafe or undesirable.

Respondents expressed various reasons

for perceiving that they lacked power:

• The formal hierarchy within or

among organizations

• The funding relationships between

grantors and recipients of financial

support

• The informal positions within the

larger community
• Racial, gender, or ethnic differences

in a county where the local govern-

ment leaders expressed great satisfaction

with their relationships with nonprofit

organizations, several nonprofit direc-

tors painted a very different picture. One
noted, "There are many cooperative and

collaborative efforts in the community.

From our perspective, local government

has the purse strings and is in control."

Another commented, "Even when local

government is wrong, you have to smile

and agree with them so you can get the

money. I am always aware that I am 'one

down' in the collaborative relationship."

The Lesson: Frequent and
Accurate Communication

The lesson that we draw from the data is

that frequent and accurate communica-

tion can establish greater trust in others'

motivations and competence. In com-

munities with fewer opportunities for

sharing information, either formally or

informally, there were wider gaps in the

content of information that people held.

Where these gaps existed, there was more

negative speculation about how and why
things happened. Fewer people described

the existence of a mutually supportive

work culture across sectors. The respon-

dents who expressed the most dissatisfac-

tion or uncertamty about processes and
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relationships in their communities tended

to be those who reported indicators of

professional or personal isolation.

One local government department di-

rector expressed an mtention to keep the

department from developing relation-

ships with nonprofit organizations be-

cause of local politics: "Nonprofits have

a lack of desire to find common ground.

I stay focused and limit the amount of

potential catastrophe." This person cited

frustration and difficulties with a "con-

frontational" nonprofit director, whose

organization "stays away from the table

so the\' won't have to hear 'they're no good'

or 'it can't be done.'"

In our interviews the nonprofit direc-

tor who was the object of these comments

talked about the differences between the

nonprofit organization's approach and

that of the aforementioned county

department: "We feel there is a value in

involving citizens in the decision-making

process. We need them to be engaged in

the process and to have the process

accessible to them. I think our approach

is different than that of local government

or the other nonprofits."

Some respondents expressed aware-

ness only of their own functions and

direct relationships as staff members of

nonprofit or government organizations,

not of their role in their countv's human

services system as a whole. Individual

staff members of both local governments

and nonprofits can become focused pri-

marily on their own clients, staff, man-

dates, programs, challenges, and so on.

The respondents who did understand

how the various stakeholders interacted,

however, expressed respect for the chal-

lenges inherent in their different roles

and responsibilities.

Nonprofit organization directors

want feedback about their programs,

services, and administrative practices

from the local government. They may
interpret the lack of feedback from the

local government as a lack of support or

appreciation for their organizations' ser-

vices and mission. Similarly, local gov-

ernment officials want to hear about the

progress of nonprofits throughout the

year, not just during the funding-appli-

cation process.

A sector's never receiving or provid-

ing feedback, formally or informally, can

create inaccurate and unfortunate im-

pressions. For example, in one commu-
nity the local government manager

specifically cited and praised the work of

a particular nonprofit organization.

During our interviews with the director

of that organization, however, she ex-

pressed concern that the local govern-

ment ignored her work and her agency:

"We are not even a blip on their radar

screen."

Our interviews suggested a variety of

practices that could open up communi-

cation between government and non-

profit organization leaders and staff (see

the sidebar on page 37). The communi-

ties in which we found these practices

were better able to have a variety of

effective working relationships between

government agencies and nonprofits.

Adequately managing the tensions

between nonprofit organizations and

local governments can be a challenge for

any community. Like any segment of the

population, people in the public sector

represent a broad diversity of expertise,

professional skills, st)'les of interpersonal

communication, and level of passion for

work. This diversity may be viewed

either with suspicion and rigidity or with

celebration and possibly amusement. By

using their differences constructively,

people who work in local governments

and nonprofit organizations can draw on

each other's strengths to help compensate

for their weaknesses. Together they may
be able to serve the public more effective-

ly than either sector could alone.

Notes

1. The Institute of Government is develop-

ing an evaluation tool to help communities

assess local government/nonprofit organiza-

tion relationships. The tool, tentatively titled

the Scale of Connection, offers six dimensions

of relationships for consideration: decision

making, funding process, shared resources,

resource development, accountabiliti,', and

staffing requirements. For more information,

contact Lydian Altman-Sauer at iydian®

carolina.net or Margaret Henderson at

mindfullconsult@mindspring.com.

2. To answer these questions, we have

written TvcEKn' Questions Nonproftfs Often

Ask abolu Working wtth Local Government,

which is available for purchase through the

Institute of Government's Publications

Department. For more information, contact

Katrina Hunt at khunt@iogmail.iog.unc.edu.

% Communities in Schools is a nonprofit

I organization that connects community

^ resources with students and their

; families. For example, the organization

J works with local businesses to find

- tutors for elementary school children.
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FROM THE MPA PROGRAM

Smile, Red-Light Runners . . .

You're on Automated Camera

Randy Jay Harrington

The Insurance Institute for High-

way Safety estimates that more

than son deaths occur annually

as a result of red-light running (RLR).'

Further, the Insurance Institute reports

that the number of fatal crashes at inter-

sections with traffic signals (signalized

intersections) increased by 24 percent

from 1992 to 1997. A 1990-91 study of

urban police reports indicated that 22

percent of all urban crashes resulted

from the drivers' running traffic con-

trols. Of these, 24 percent involved their

running red lights.

-

With police resources declining in

relation to the number of vehicles on the

road, local officials around the country

have begun exploring the use of cameras

to detect traffic signal violators.' In

1993, New York City became the first

U.S. jurisdiction to place cameras at

selected intersections in order to reduce

RLR. Now, close to fifty cities in ten

states operate 250 cameras in programs

enforcing the requirement that drivers

stop at red lights (red-light photo en-

forcement programs, for short). Camera

suppliers predict that the number of

operating cameras will double annually."*

Arizona and California are the only

states that regard the camera-caught red-

light violation as a criminal moving vio-

lation, subject to fines and license and

insurance points. For points to be as-

sessed, which could lead to revocation of

a person's license and higher insurance

rates, cities in Arizona and California

must clearly identif}- the driver. Therefore

they must produce a frontal photo of the

driver and identify the license plate.

The Jilthot: a 2000 gnhhuw nf UNC-CH's
Master of Piihlic Administration Program,

is a Presidential Management Intern with

the U.S. Department of Transportation.

Contact him at rjharrington@hotmail.com.

At a SaicLight intersection

in Charlotte, a camera

mounted atop a 15-foot pole

is activated when a vehicle

runs a red light.
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Other states, including North Caro-

hna, authorize municipalities to impose

a civil penalty only, with no assessment

of driver's license points. Therefore they

require photographic verification of the

license plate only, usually from the rear

of the vehicle. In North Carolina a civil

penalty citation is issued to the vehicle's

registered owner. If it is not paid, the mu-

nicipality issuing the citation may in-

stitute a civil action to collect the penalty.

This article summarizes the experi-

ence of Charlotte, North Carolina, in

establishing and operating a red-light

photo enforcement program, which it

calls SafeL'ight Charlotte. The program

appears to have reduced the number of

RLR violations and associated crashes at

Sii/eLight intersections.' The city also has

gained revenue from increased enforce-

ment of red-light violations.

At each of Charlotte's intersections

using red-light photo enforcement, called

SafeL'ight intersections, there are at least

two electric-wire loops per lane of travel

buried in the pavement, a 35-millimeter

camera atop a 15 -foot pole, and a con-

trol box near the sidewalk that coordi-

nates the traffic light with the loops and

the camera. When the light turns red and

after a .03-second grace period, the system

becomes active. Once it does, a vehicle

traveling more than 15 miles per hour

triggers the loops (located directly in

front of the painted, white stop bar).''

This causes the camera to take a rear

photograph of the vehicle showing the

light in its red phase and verifying that

the light turned red before the vehicle

entered the intersection. A second rear

photograph then captures the vehicle in

the intersection during the red phase."

What led Charlotte to pursue

red-light photo enforcement?

Charlotte's ranking among North Caro-

lina urban jurisdictions for number of

vehicle crashes rose from eighteenth in

1996 to first in 1998.'* In 1996, 34 percent

of Charlotte's vehicle crashes were attri-

buted to RLR." Further, 49 percent of the

crashes at the 179 signalized intersections

on Charlotte's 1998 list of high-accident

locations (HAL)'" resulted from RLR."

Citizen concern matched crash statis-

tics. Seventy-six percent of the city's resi-

dents believed RLR to be a major safety

hazard,'- and the media reported alarm-

The automated caiucra jjkcs iifi.i pr> lu >< t>f the vehicle and the light, one before the

vehicle enters the intersection, and one after. Above, the second photo, ivith relevant

data superimposed: "17 04" is the time of the violation; "2S-0S-98," the date it

occurred; "0.67," the elapsed time between the two photos; "R 57," the total

elapsed time of the red phase at the time of the second photo (here, 5.7 seconds);

"014, " the violation number on the camera film; and "V = 30, " the vehicle speed.

ing incidences of RLR in the city.'^ RLR
even became a frequent topic on morn-

ing radio.

The statistics and the public concern

drew the attention of Charlotte's city

council, police department, and depart-

ment of transportation. Led by the latter,

these groups determined that photo

enforcement offered the most effective

and easiest method for reducing RLR
and RLR-associated crashes.

How did Charlotte obtain authori-

zation for its plan?

Before engaging in red-light photo en-

forcement, jurisdictions must obtain en-

abling legislation from both the General

Assembly and their local governing bodies.

In 1997 the General Assembly passed

Section 160A-300.1 of the North Caro-

lina General Statutes (hereinafter G.S.).

The initial version of the statute applied

to Charlotte only, authorizing the cir\- to

engage in this form of enforcement activ-

ity if the activity also was authorized by

local ordinance and complied with the

requirements set forth in the statute (de-

scribed later). Since then, the statute has

been amended to extend this authority

to several more cities and towns, as well

as to clarify the requirements for use of

the technique.'^

To obtain state and local authorization,

Charlotte took seven steps. First, man-

agers in the Charlotte Department of

Transportation (CDOT) obtained the ap-

proval of their department head. Second,

CDOT secured approval of the city man-

ager. Third, CDOT presented the city

council with statistics and information

about the need for red-light photo en-

forcement. The council unanimously sup-

ported the idea and authorized CDOT to

pursue state approval. Fourth, before ap-

proaching the legislature, CDOT worked

with AAA Carolinas and local media to

educate the public on the reasons for pur-

suing red-light photo enforcement (as op-

posed to increasing traditional enforce-

ment). Fifth, CDOT took the proposal to

Mecklenburg County's state legislative

delegation. Sixth, the delegation presented

the proposal to the General Assembly,

which approved it through enactment of

G.S. 160A-300.1. Finally, the city council

enacted an ordinance establishing the

SafeL'ight program. Two years elapsed

from inception of the idea to operation

of the first camera.

What concerns were expressed

about red-light photo enforcement?

Several issues framed the debate about

red-light photo enforcement. Most nota-
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Figure 1. Crashes at Sa/eLight Intersections
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bly, critics argued that tire cameras S90 in court costs, and an assessment of

would invade people's privacy. Concerns points against the driver's hcense. A ve-

about rising RLR violations overrode hide's owner may avoid liability for the

this argument,'" although the legislature civil nonmoving violation by signing an

included a requirement that signs be

posted at all camera-equipped intersec-

tions notif}-ing approaching motorists of

the cameras.

Critics also argued that government

should not penalize the vehicle's owner

and assess insurance points against him

or her without proof that the owner was

dri\ing the vehicle. In response, the legis-

lature classified an RLR violation detected

by photographic means as a civil non-

moving offense, punishable by a $50

penalty only. In contrast, if RLR is de-

tected by a law enforcement officer, it is

a moving violation, carrying a $15 fine,

affidavit identif\'ing the actual driver at

the time of the violation.

In North Carolina, criminal motor ve-

hicle fines go to the schools."' However,

because camera-caught RLR is charac-

terized as a civil offense, the 5j/i?Light

program is able to retain all the resulting

revenue.'" In response to the concerns or

some citizens that the program was sim-

ply a government money-making scheme,

Charlotte officials emphasized that the

program's goal was to reduce the number

of crashes and deaths at intersections,

thus making Charlotte a safer communi-

ty. The monetan- penalties were to serve

as a mechanism for altering people's driv-

ing habits."* Charlotte officials also em-

phasized that the police did not possess

the resources to increase traditional en-

forcement at Charlotte intersections.

Cameras, in contrast, could monitor in-

tersections twenty-four hours a day,

seven days a week.

Charlotte contracted out the daily op-

erations and management of the Safe-

Light program, and some critics argued

that the involvement of a private, for-

profit company created a conflict of in-

terest. Camera proponents countered

that the public-private partnership had

the benefit of imposing no new tax bur-

den while producing additional local

government revenue. Proponents also

argued that any potential abuses would
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Figure 2. RLR—Associated Crashes at 5a/eLight Intersections
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be held in check by a neutral, third-party

appeal process.'''

How has Charlotte implemented

the SzitLight program?
Lockheed Martin IMS (IMS) operates the

Safe\J\g\\l program under a contractual

arrangement. One city employee oversees

the program and conducts its public rela-

tions. IMS employs nine people full-time

and two people part-time to operate the

project.-" Technicians service the cameras

daily and remove the used film. The film

is then scanned into a computer and ana-

lyzed to verify picture integrity and li-

cense plate numbers. A verified license

plate number is then checked against

North Carolina Division of Motor Ve-

hicle (DMV) records to identify the vehi-

cle's owner.-' After IMS obtains a positive

DMV verification, it mails a citation to

the owner. The citation includes an expla-

nation of the violation, a description of

the location of the intersection, a photo of

the vehicle's license plate, and a photo of

the vehicle in the intersection during the

light's red phase.

The steps just described occur within

forty-eight hours of the violation. If the

violator fails to respond, IMS issues a

Failure to Comply notice. If the violator

still fails to respond, IMS turns the citation

over to a collection agency, and an attor-

ney sends a notice to the vehicle's owner.

What have been the results?

.Si;7/i?Light began issuing citations in August

1998. By October 1998 the number of

&7/eLight intersections had grown from 2

to 22. By April 2000, 32—now 30 be-

cause of removal of two cameras during

road construction—of Charlotte's 572

intersections were equipped to use cam-

eras. Twenty intersections have perma-

nent cameras, while two cameras rotate

among the remaining 10 intersections.

SiZ/eLight reports the following results

for August 1997 through July 1999

(except as noted):--

• Citywide, the number of crashes

increased 5.7 percent.

• 5t;/t^Light intersections experienced a

9.1 percent decrease in the number

of crashes (see Figure 1).

• The number of crashes on

approaches toward the camera

decreased 27. 1 percent.
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Figure 3. RLR Citations Issued by Police vs. Sa/eLight Program
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• The number of RLR-associated

crashes decreased 19.3 percent at

SdfeLight intersections (see Figure 2,

page 43).

• Severity per crash decreased 27.1

percent at Sj/fLight intersections.-'

• At eight SafeLighx intersections

studied in August 1999, RLR
decreased 93.0 percent.-""

Spillover effects on non-Sj/eLight

intersections have not been determined.

However, examination of statistics on a

random sample of three SafeLight and

three non-Sj/fLight mtersections sug-

gests that Charlotte has \'et to experience

a reduction in RLR-associated crashes

at non-5j/t'Light intersections.

Sa/eLight has produced a far higher

number of citations than has traditional

enforcement. In 1999 the city processed

1,420 citations issued in the traditional

manner. In SafeLighr's first year of opera-

tion (August 1998-July 1999), it issued

27,870 citations (see Figure 3). The recip-

ients of 369 of these citations filed for an

administrative hearing, and 62 (17 per-

cent) had their citations dismissed. In the

second year of operation, 46,199 cita-

tions were issued. Four hundred thirty-

four recipients filed for an administrative

hearing, and of those, 68 (16 percent)

had their citations dismissed.

According to the Charlotte Police

Department's traffic unit director, it takes

an officer twelve to thirteen minutes to

apprehend a red-light violator and issue

an RLR citation.-' At SafeLighr intersec-

tions alone, the decrease in the number

of crashes allowed the Charlotte police

to save, or reallocate, approximately

fifty-nine enforcement hours during the

program's first year. A Charlotte police

official predicts that, in the K ng run,

fewer intersection crashes will reduce

workloads and allow officers to address

other police needs. -*"

The SafeL'ight program is financed

entirely by citation revenue. Under the

contractual arrangement, Charlotte re-

ceives $22 (44 percent^ of each $50 RLR
citation.-" The rest goes to the contrac-

tor, IMS. During SafeLighfs first year,

penalties totaled $1.39 million. IMS col-

lected $ 1 .06 million of that. It received

$611,522, Charlotte $447,835. SafeUghx

collected $2.1 million in penalties during

the 1999-2000 operating year.^s Of this

amount, $889,108 went to Charlotte,

$ 1 .2 million to IMS. After boosting the

number of cameras from two to twenty-

two in October 1998, Charlotte's first-

year monthly revenue averaged $52,787

(see Figure 4).

The capital costs to implement the

SjfeL\ghz program are considerable but

are borne bv the contractor. (It would be
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Figure 4 Monthly Sa/eLight Revenue Received by Charlotte ($22 of Every $50 Penalty)
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incorrect, however, to say that there were

no costs to Charlotte to implement the

SafeLight program. Significant staff time

was required from CDOT and the City

Attorney's Office to get the program

established and operating.) According to

IMS, the equipment and installation

costs per intersection in Charlotte aver-

age $72,000, which includes a $50,000

camera. IMS also spent approximately

$55,000 in Sj/eLight's first year to mail

notices to violators. IMS's mailing costs

rose to approximately $86,000 in fiscal

year 1999-2000 because of an increase in

the volume of citations. Additionally,

personnel, data center, and other admin-

istrative expenses exceed $1 million

annually.-"

According to IMS's project manager

of municipal services in Charlotte, the

company has yet to turn a profit. But

considering that it received $611,522 in

its first year of operation ( 1998-99) and

$1.2 million in its second year, and it

estimates receipts of $1.6 million in

2000-2001,''^' the project manager ex-

pects SafeLight to become profitable

within the next couple of years. ^'

Other red-light photo enforcement

programs in the United States have expe-

rienced similar reductions in RLR and

associated crashes.'- The U.S. Federal

Highway Administration predicts that

RLR camera programs will result in a

reduction in RLR violations of 20 to 60

percent.''

However, caution is in order when
interpreting violation and crash results.

First, the number of violations may or

may not be related to the number and

the severity of collisions. Second, the

results cited may or may not be the result

of controlled, scientific studies.'"* Al-

though initial results are promising, con-

crete findings require additional data

and analysis over longer periods of time.

What recommendations do

research and expenence suggest

for other local governments?

The literature on RLR and interviews

with CDOT officials, IMS personnel,

and the Mecklenburg County legislative

delegation suggest that photo enforce-

ment can reduce RLR violations and

associated crashes. Following are eight

recommendations for optimizing red-

light photo enforcement programs:

1 . Impose a civil penalty only.

Imposing driver's license points on

drivers who run red lights requires posi-

tive driver identification and thus the

need for an additional, frontal camera.

Sun visors and rear-view mirrors, sun

glare, and the wearing of sunglasses and
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I,,

.ne first year of

operation, Charlotte's

SafeLight Intersections

experienced a 9.1 percent

reduction in the number
of crashes overall, a 19.3

percent reduction in the

number of RLR-associated

crashes, and a 27.1 percent

reduction in the number
of crashes on the camera

approach.

hars hamper positive driver identifica-

tion. Research indicates that RLR cita-

tion rates (the number ot citations

issued to violators in relation to the total

number of recorded violations on film)

vary from 13 to 30 percent in jurisdic-

tions that classih' RLR as a movmg vio-

lation.^'' Such low rates reduce a pro-

gram's abilit)- to achieve its goals and

support itself financially.''" Therefore,

North Carolina's enabling legislation,

which authorizes local governments to

impose only a civil penalty for RLR vio-

lations detected by camera, appears to

be the most prudent course.

2. Conduct J public information and

education campaign. An effective cam-

paign is critical to obtaining support for

a red-light photo enforcement program

and for the program's continued suc-

cess. In fact, the U.S. Federal Highway

Administration identifies this as the

most critical issue." Citizen support can

be garnered through early and frequent

dissemination of information regarding

the need for automated enforcement

and the results of automated camera

use. Media support also can be pursued

as a means of gaining citizen support.

.•\s a program's first camera-equipped

intersections begin operation, an ele-

ment of the public information and edu-

cation campaign might be a period of

one or two months during which only

warning tickets are issued.

3. Consider contracting out program

operation. I was not able to determine

as part of my study whether contracting

out the Sj/t'Light program has been

wiser financially for Charlotte than

operating it in-house. Clearly, though,

the public-private partnership has pro-

duced revenue for Charlotte. Contrac-

tual arrangements have two major

benefits. First, contractors specializing

in this field enjoy technological advan-

tages over most local government staffs.

Second, contracting simplifies abandon-

ment should the program fail to achieve

expected results.'^

4. Choose appropriate intersections.

Initially, Charlotte placed all its cameras

at HAL (high-accident location) inter-

sections. However, Charlotte learned

that HAL intersections are not necessar-

ily intersections that experience high

numbers of red-light runners. In fact,

research only tentatively supports using

HAL intersections as camera locations;

more definitive research is needed.

Other factors to consider when choos-

ing a red-light camera intersection

include number of right-angle crashes,

police reports, citizen complaints, num-

ber of RLR violations, and specific

intersection studies. Also, planners

should keep in mind that RLR problems

may be the result of poorly designed

intersections, poor sight lines to the traf-

fic light, or poor timing of traffic-light

phases. Interestingly, research warns

against relying on traffic volume to

determine camera locations. Instead,

potential camera locations should be

chosen on the basis of the estimated or

actual number of RLR violation ~. occur-

ring at particular intersections.'"

Electnc-wire loops embedded m the

pavement, two per lane of travel,

trigger camera operation when a

vehicle passes over them at a speed

greater than 1 5 miles per hour during

the light's red phase.

S. Use fnore than the legally required

number of roadway signs to notifs' the

public of red-light photo enforcement.

Although Charlotte's cameras monitor

only one approach to an intersection,

all four approaches at a SafeLight inter-

section display warning signs within

300 feet of the intersection. This is

mandated by the statute authorizing

red-light photo enforcement.""^ Addi-

tionally, Charlotte posts warning signs

on major roadways at the cir\' limits.

Howard Count)', Mar\'land, posts

warning signs on freeways and other

major highways leading into the count)'

but not at specific intersections. New
York Cit\' posts no warning signs.

Charlotte's and Howard County's ap-

proach of posting signs at the citv' and

county limits would seem to increase

the visibility of the program and to

encourage safe driving habits at all

intersections, rather than at the camera-

equipped intersections alone. North

Carolina cities and towns should post

warning signs according to the require-

ments of G.S. 160A-300.1 and consider

posting additional signs at major streets

leading into the cit\- or the town, to

increase the program's visibilit)' and its

spin-off value in reducing RLR viola-

tions and associated crashes at noncam-

era intersections.
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6. Prepare for success. Charlotte

administrators recommend performing

extra homework, including site visits to

other operating programs, to learn

about camera technology and its record

of success and failure. Elected officials,

citizens, and city supervisors are more

apt to support a red-light photo enforce-

ment program when time is taken to

inform them of the requirements and

the potential results of such a tool.'"

7. Budget tmie ivisely. There will be

significant time requirements in three

areas. First, some time will have to be

spent at the state legislature: legislative

approval is not pro forma. Second, mar-

keting the idea to the media and the

public should be a continuing effort.

Third, sufficient time should be allowed

for the process of requesting proposals

from potential contractors. Charlotte's

process took nine months and proved

challenging. The process should allow

extra time for planners to understand

and evaluate the proposals and for

prospective contractors to demonstrate

their experience in operating a fully

functioning system.

8. Consider using digital cameras.

Digital cameras offer significant benefits

over 35-millimeter cameras. They cap-

ture higher resolution photos and allow

photos to be sent electronically from the

intersection's camera directly to the pro-

gram's main computers. This eliminates

the need for film removal and develop-

ing, and that in turn reduces time and

personnel needs.

Conclusion

Since the introduction of red-light photo

enforcement in the United States in

1993, the technology has shown promis-

ing results in reducing the number of

RLR violations and associated crashes.

Additionally, jurisdictions have gained

valuable experience operating successful

programs. In the first year of operation,

Charlotte's 5i.7/i?Light intersections ex-

perienced a 9.1 percent reduction in

the number of crashes overall, a 19.3 per-

cent reduction in the number of RLR-
associated crashes, and a 27.1 percent

reduction in the number of crashes on

the camera approach. A study of eight

Sfl/eLight intersections revealed an RLR
reduction of 93 percent. Without reli-

ance on additional taxpayer support,

Charlotte received $447,835 in new rev-

enue from penalties assessed during the

program's first year. Initial results suggest

that the 5i!/t'Light program is achieving

its goal of creating a safer Charlotte by

improving highway safety at signalized

intersections. ""-
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