POPULAR GOVERNMENT

Contracts That Bind
the Discretion of Governing Boards

David M. Lawrence

Consider the following hypothetical situations.

A citizens group in a small North Carolina town has
urged the town board to build a senior center on a va-
cant lot owned by the town. The hoard likes the idea, but
there is no money available to build the center. In re-
sponse the citizens have proposed that they organize a
private fund-raising campaign to raise half of the amount
needed, with the town providing the other half from town
resources. The fund-raisers, however, want to be able
to assure potential donors that the town will provide its
share. Therefore they ask that the board commit the town
to doing so. The request creates a difficulty for the board
because the fund-raisers expect to take at least two years
to raise the private funds and by then a new hoard will
have taken office. No one is quite sure whether the cur-
rent board can commit a future hoard to matching the
private contributions for the senior center.

A new board has taken office in a North Carolina
county. The new chairman is spending a good bit of time
in the county office building, and he has come to dislike
the background music that is played in offices there. On
looking into the matter, he discovers that fourteen months
earlier the previous hoard had entered into a five-year
contract with the private company that provides the
music. The chairman would dearly like to get out of the
contract, but he is not sure that it is possible.

These two situations, disparate as they are, both raise
a recurring question in local government: to what extent
may a governing board enter into a contract that binds
its own future diseretion? (This question is frequently
phrased in terms of the capacity of the present board to
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bind its successors, but, as we shall see, that phraseol-
ogy understates the hasic doetrine.) This article addresses
that question under North Carolina law.

The Basic Rule

The leading case in North Carolina—and perhaps the
United States—is Plant Food Company v. City of Char-
lotte.! Plant Food had contracted with the city to remove
sewage sludge from city drying beds, paying the ecity ac-
cording to a schedule set out in the contract. The con-
tract extended for ten years, with an option for either
party to extend the contract another ten years. But within
a year or two of the contract’s execution, a new govern-
ing board took over in the city and sought to negate the
contract. When Plant Food sued the city for breach of
contract, the city argued that the previous board had no
power to enter into a contract that bound the current one.

The national rule, as developed by the courts of many
states, was (and is) that a city may enter into a contract
that binds future hoards if the subject of the contract is
a proprietary activity of government. If, however, the
subject is a governmental activity, such a contract is
beyond the power of the local government and therefore
void. The city pointed out that sewer services had heen
held to be a governmental activity in the context of local
government immunity from tort liability, and it argued
that therefore this contract involved a governmental ac-
tivity and could not bind a later board. The trial court
agreed.

On appeal, the North Carolina Supreme Court ac-
cepted the dichotomy between proprietary and govern-
mental activities but refused to simply transfer the dis-
tinctions made in tort law to this different context. The
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public policies behind the distinctions were different in
the two contexts, and the court reasoned that those dif-
ferences necessarily led to a different placement of the line
between proprietary and governmental activities. “The
true test,” according to the court, “is whether the contract
itself deprives a governing body, or its successor, of a
discretion which public policy demands should be left
unimpaired.” If that sort of discretion is not involved,
then the contract would not be invalid simply because it
extended beyond the terms of office of the original gov-
erning board. The court did not find the necessary dis-
cretion involved in the Plant Food contract itself. Rather,
the contract was an ordinary commercial transaction,
and the city was bound by it. If the contract was no longer
acceptable to city officials, the city would have to pay
damages for its breach.

Future Boards Only?

The city in Plant Food made its argument in terms of
the capacity of one governing board to enter into con-
tracts that bind a later board with different members.
The argument fit the facts of that case, and the doctrine
of law under discussion in this article is popularly framed
as a limitation on the ability of one governing board to
bind by contract the discretion of its successor or suc-
cessors. But, as noted in the introduction, that framing
understates the force of the doctrine. In fact, the doe-
trine also applies to contracts that purport to bind only
the current board.

First of all, to limit the doctrine to contracts that ex-
tend past the term of the current board assumes a dis-
tinction between this year’s board and next year’s that
is not aceepted in the law. The courts have consistently
characterized the governing board of a city or county as
a continuing body, one that maintains its corporate
identity regardless of any changes in its membership.” It
is this continuity of identity that permits a board to hold
a public hearing in October, before an election, and to
act on the subject of the hearing in December, after the
election, even though an entirely new set of members may
have been elected and qualified in the interim.

Second, such a limit on the doctrine suggests that if
the contract will be fully executed before the next elec-
tion, it will be valid even if it does purport to bind the
board’s discretion. But does anyone really believe that
a city council can validly contract in January to rezone
a piece of property in a particular way in April or levy a
stated rate of tax in June simply because no election in-

tervenes in that period? Certainly not the supreme court.
Recall the court’s language in Plant Food: “The true test
is whether the contract itselfl deprives a governing body,
or its successor, of . . . diseretion.” The limitation on
contracting powers, thatis, applies as much to the present
board as it does to a future board. Just as today’s board
cannot by contract force a future board to adopt a par-
ticular ordinance, rezone property in a particular way,
open a street, or levy a tax, so it cannot by contract force
itself to take any of these actions. The current board must
retain that discretion just as much as the future board.

The Nature of Discretionary Activities

The basic rule, then, is that a local government may
enter into a contract that binds itsell, whether now or in
the future, unless the contract purports to bind the
government on a matter on which public policy recuires
that the government retain discretion as to whether and
how to act. For what kinds of decisions is that continu-
ing discretion necessary?

The court in Plant Food did not attempt to define the
category of discretionary powers. Rather, it set out a
number of examples to “roughly indicate the quality of
the power involved,” which included the powers

1) to adopt ordinances,
2) to lay out and maintain streets,
3) to preserve order,
4) to regulate rates,
5) to levy taxes, and

)

6) to levy special assessments.*

The list is actually quite narrow. Fundamentally, the
listed examples involve the exercise of either the
government’s police power (adopt ordinances, lay out
streets, preserve order, regulate rates) or the govern-
ment’s taxing power (levy taxes or special assessments).
(The taxing power also includes the power to appropriate
the taxes that are levied—that is, the power to spend
money.) Cases from other states suggest one other
probable example, the appointment and retention of a
board’s principal officers, such as a city manager or
attorney. But that is about as long as any such list
would be.

Understood in this way, the list is consistent with the
decided cases in North Carolina. The appellate courts
have invalidated contracts that purported to bind a city
1o keep certain ordinances in force for twenty-five years
or to rezone property in a particular way.® They have
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invalidated contracts that purported to bind a local gov-
ernment to open a particular street; to locate a new
highway in a specific location; and to build a boulevard,
with side street access, rather than a limited-access
highway. ® They have denied that a city could hind itself
not to annex a particular tract of land.” And they have
denied that a county could be required to levy taxes for
a particular activity.”

The distinetions made by the North Carolina court in
Plant Food are also consistent with the results of cases
decided in other states in the last two decades. The Ne-
braska Supreme Court, for example, upheld a twenty-
year contract under which a ity that operated an electric
utility leased space on city-owned electric poles, at a fixed
rate, to the local cable television operator.” While the city
could not have bound itself to a twenty-year rate struc-
ture for utility services, pole rental was not such a ser-
vice. A California appellate court upheld a contract
under which a city reserved sewer-treatment capacity for
a particular developer." And a Texas appellate court
held that a bank services contract involved a commer-
cial, rather than a governmental, activity for the con-
tracting local sovernment." On the other side, courts
have invalidated contracts that purported to give multi-
year terms to the governing hoard’s attorney, to limit a
city’s ability to annex, and to require the city to tax
property at a reduced rate (multiple tax rates were legal

in that state)."

Legislative Authorization to Bind a
Board’s Discretion

The North Carolina courts, in keeping with the courts
of other states, have characterized contracts that attempt
improperly to bind the discretion of a local governing
hoard as being in violation of the public policy of the state.
That is, the contracts violate common law doctrines that
apply to local government. The courts have not, however,
sought to ground the doctrine in the state constitution.
They do not cite any provision of the constitution, and
the opinions do not imply that these contracts are un-
constitutional.

If, then, the contracts are void because they violate
public policy, a change in public policy should lead to
their being held valid. And the primary source of public
policy for the state is the General Assembly. That is, the
logic of the cases suggests that the General Assembly may,
by specific statutory authorization, permit a local gov-
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ernment to enter into a contract that binds its own dis-
cretion, becanse such a statute would represent a change
in public policy.

None of the North Carolina cases directly addresses
this point, although two or three can be interpreted to
support the legislature’s power to authorize such con-
tracts. But there is some support in North Carolina leg-
islative practice, and there are examples of such
legislation from other states that have been upheld.

A number of North Carolina statutes indicate an as-
sumption that the General Assembly does have the power
to authorize contracts that bind a board’s discretion.
School boards, for example, are authorized to enter into
two- and four-year employment contracts with superin-
tendents, their chief executive officers.” Cities are per-
mitted to contract with housing authorities and agree to
adopt certain ordinances, including zoning ordinances."
Counties are authorized to commit themselves to make
specific levels of capital outlay appropriations to school
boards in future years, in order to support multiple-year
construction or equipment purchase contracts.' At least
one city has been authorized to contract with a property
owner to delay the annexation of the owner’s property
into the city.'® And the basic general obligation bond
pledge, which is authorized by specific statute, permits
a local government to contract to levy taxes for many
years into the future.'” Indeed, when we turn to revenue
bonds, the General Assembly has sought to limit its own
ability to pass laws that weaken the capacity of a local
government to pay debt service on such bonds."

Except for the taxing-power pledge of general obliga-
tion bonds, however, none of these statutes has been
tested in the North Carolina courts. But comparable
statutes have been tested in other states, and they have
been upheld. Mllinois law, for example, permits cities to
enter into “preannexation agreements” with property
owners." Under such an agreement, the property owner
agrees to petition for annexation to the city. In return,
the city agrees to zone the newly annexed property in
specific ways. These agreements have been upheld and
enforced by the [llinois courts.” California law permits
a counly to enter into ten-year contracts with the own-
ers of agricultural land.*" In return for the owner’s
commitment to keep the property in agricultural use, the
county agrees to tax it at a lower rate. These contracts
have been upheld. and a number of courts have upheld
other arrangements under which tax exemptions or
classifications have heen granted by local government
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contract.”? Finally, the New Jersey Supreme Court has
upheld a contract under which a city agreed to adopt
specific regulatory and zoning ordinances, because the
contract was specifically authorized by state law.®
Thus, legislative practice in North Carolina and ju-
dicial precedent from other states support the ability of
the General Assembly to permit local government con-
tracts that bind the governing board’s discretion.

Remedies if a Contract Is Invalid

What would be the consequences if a city entered into
a contract that was later held to be invalid under the
doctrine discussed in this article? If the other party to
the contract had made expenditures in reliance on the
contract, would the city have to refund the money, or pay
for the value of the goods or services rendered?

The most extensive judicial discussion of this question
is found in a North Carolina Court of Appeals case,
Rockingham Square Shopping Center, Ine. v. Town of
Madison.** The shopping center developers alleged that
a contract had existed between the town and themselves,
under which they would grade and pave an existing town
street, in return for which the town would open and
construct a new street. The new street would provide
access to the shopping center, and the developers alleged
that the purpose of the entire contract was to entice de-
velopment of the center. The developers did grade and
pave their street, but the town never opened the second
street. The center eventually failed, and the developers
sued the town for damages.

The court held that it was beyond the power of the
town to contract to open a street, and therefore the con-
tract was invalid. The developers then argued that it
would be unjust to allow the town to reap the benefits of
the contract—the graded and paved street—without
paying the developers at least for their cost in providing
those benefits. The court refused, holding that to do so
would permit the developers to benefit indirectly from a
contract that was against public policy. Thus, under this
decision, any person entering into a contract with a lo-
cal government that seeks improperly to bind the dis-
cretion of that government does so entirely at his or her
own risk.

The Rockingham Square decision has been cited with
approval in other states, and it seems to represent the
law of many states on this (uestion. It is not clear, how-
ever, that it represents the law in North Carolina. Just

three years after Rockingham Square was decided, an-
other contract dispute came before the state’s appellate
courts. The City of Washington had leased waterfront
property to I'rank Lewis on the condition that he con-
struct public boat slips on the property. For him to make
that use of the property, however, it was necessary for
the city to rezone the property, and ultimately the city
council refused to do so. Lewis sued, seeking either spe-
cific performance (that is, a mandated rezoning) or
damages (that is, return of his rental payments). The trial
court, properly, held the contract to be invalid to the
extent that it required the city to rezone property, but
that court was ready to allow damages. On appeal, how-
ever, the court of appeals refused damages as well, cit-
ing Rockingham Square.”

The case then went to the supreme court. In a very
short opinion, that court affirmed the court of appeals

decision, but with one modification.

Lewis was permit-
ted to make his claim for damages. Because the modifi-
cation was not accompanied by any explanation, it is not
clear why the court made it. But one obvious guess is that
the court disagreed with the rule of Rockingham Square.
That is, the supreme court believes that it would be un-
just to allow the local government to retain the benefits
of an invalid contract, unless it paid the other party to
the contract the value of the goods or services supplied
to the government. If that is the correct reading of the
supreme court’s decision in Lewis, then entering into
contracts that improperly bind the government’s dis-
cretion is not a risk-free endeavor for the government.

Our Two Examples

How does the doctrine examined in this article apply
to the two examples with which the article opened?
Clearly, the first example proposes a contract that would
violate the doctrine. In effect, the town is being asked to
guarantee to levy a tax at some future point, in order to
raise the money necessary to match the private contri-
butions for the senior center. If the town wants to be able
to make that guarantee, it will need to seek legislative
authm‘ity to do so. Just as n]eal‘ly, the second contract,
for the background musie, does not violate the doctrine.
The subject of the contract is trivial—unpleasant as the
music may be—and does not affect the county’s discre-
tion in any important matter. If the county wants the
music to stop, it will have to pay damages to the company
providing it. <
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