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What Is a Good Name Worth?

Local Government Sponsorships and the First Amendment

Jason Bradley Kay

Sponsorships are all the rage these

days. Police cars in thirty-eight

states (including North Carolina)

hear the sales pitches of various prod-

ucts.' City buses carry the soothing

messages of bottled water companies.

Government-owned sports stadiums

and office buildings are named for the

highest-bidding benefactor. Recently a

town in California was invited to

change its name from Biggs to Got

Milk for a "meaningful contribution. "-

Apparently a good name is worth more

than a little silver and gold.'

Corporate sponsorship of govern-

mental programs and services appears

to be here to stay."* Interviews with more

than twenty local government officials

in North Carolina and other states

reveal that the trend has grown because

of the potential for using sponsorships

to maintain or increase government

services without raising taxes or fees.'

In recent years, tax cutbacks and grow-

ing populations have pressured many
local governments in North Carolina to

seek funding from the private sector in

order to maintain or expand their

services with fewer resources."

Although local government officials

recognize the benefits of sponsorships,

they also recognize the possible problems.

The two most commonly cited concerns

are the potential for partnerships with

disreputable sponsors to undermine

the public's perception of the govern-

ment's integrity- and impartialit\-, and

the fear of legal challenges that might

result from prohibiting sponsorships

bv those entities."

The Mthor. a lOO.y gi\uhijlc of the MPA
Program, is j Liif clerk t(^ Justice Mcirk D.

Martin of the North Carolina Supreme

Court. Contact him at jkay@sc. state.nc.us.

Many nonprofit and for-profit

organizations sponsor highway

cleanup, a service to the community.
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Imagine, for example, that you are a

county health director and three com-

panies submit proposals to you to

cosponsor County Health Day. The

first is a reputable pharmaceutical

company, the second a company that

had ties to Nazi Germany, and the third

a conglomerate that makes cigarettes as

well as health-related products. Which

one would you choose? How would

you respond when the other two

claimed that the county had violated

their First Amendment rights to free

speech because it disapproved of their

message or identity?

This article outlines a sponsorship

policy that permits a local government

to generate support from private spon-

sors, preserve its ability to select or

reject sponsors on the basis of designa-

ted criteria, and protect its image of

integrity and impartiality.*' Specifically

the article identifies problems that can

result from sponsorships, describes

legal obstacles inherent in creating a

sponsorship policy, and presents a

method for overcoming those obstacles.

(For a brief discussion of corporate

sponsorship of quasi-public entities and

private nonprofit organizations, see the

sidebar on this page.)

Sponsorship and the

First Amendment

A sponsorship occurs when a local

government generates resource support

from a private entity in return for asso-

ciating the name of the private entity

with its own." Sponsorships create a

mutual exchange relationship in which

both parties benefit, the local govern-

ment from the cash or service given by

the private entity, the private entity

from increased name visibility and

improved reputation.'"

When local governments seek or

accept sponsorships with private en-

tities whose values and beliefs conflict

with the established beliefs of the

citizenry, formidable problems can

result. The sponsorship can be per-

ceived by some citizens as offensive, or

it can create a perception that the gov-

ernment has compromised its integrity

or impartiality.' ' In either case the

government may suffer diminished

public trust.

Applicability of the First Amendment

Even private nonprofit organizations have begun opening their doors to

sponsors willing to pay a fee to be associated with the feel-good imagery of

community-oriented agencies. However, the First Amendment applies only

to governmental entities and programs, such as city buses, city recreation pro-

grams, and county health programs. Private entities such as nonprofit organiza-

tions are not covered in the vast majority of cases.

Exceptions apply only when a private entity is deemed to be a "state actor." A
private entity may be considered a state actor in either of the following situations:

It is engaged in activities that are traditionally and exclusively the prerogative of

the state, such as when it is operating a "company town" or running an election.

The case of Marsh v. Alabama offers an example of when a private entity is

operating a company town and therefore is subject to First Amendment restric-

tions. In that case a private entity created a company town by operating a pri-

vately owned area that possessed all the attributes of a regular city, such as

homes, streets, fire protection, and sewer service. The Supreme Court deemed the

private entity to be a state actor even though the property and services involved

were under the private entity's exclusive control.' The case of Terry v. Adams
provides an example of when a private entity may be considered a state actor in

the context of an election. In that case a county political group ran a preprimary

election in which the group's nominee almost always was elected. The Supreme

Court held that the group must adhere to constitutional requirements.-

It is "excessively entwined" with the government in an activity with significant

government involvement. This type of situation is uncommon. A private entity

is not a state actor, for example, merely because it is extensively regulated by the

government, receives most or all of its funding from the government, or is licensed

by the government. The case of Brentwood Academy v. Tennessee Secondary

School Athletic Association provides a good example of when a private entity is

considered a state actor under the e.xcessive-entwinement rule. In this case the

state secondary school athletic association, a nonprofit organization, was com-

posed of members that were themselves governmental entities, its governing

board consisted mostly of government employees, meetings were held on gov-

ernment time, and the association received its funding from its governmental

entity members.'

Readers who have questions about the First Amendment's applicability to their non-

profit organization or other nongovernmental entity should contact their attorneys.

Notes
1. SeeMarshv. Alabama, 326 U.S. 501 (1946).

2. SceTerryv. Adams, 345 U.S. 461 (1953).

3. See generally Brentwood Academy v. Tennessee Secondary Sch. Athletic Ass'n, 531 U.S. 288

(2001).

The solution to this problem is to

preserve discretion in sponsorship-

related decisions so that a local govern-

ment can encourage some sponsorships

and discourage others. This allows a

local government to generate revenue

and community involvement through

beneficial sponsorships while avoiding

the problems that can result from

associating with a sponsor that does

not espouse the values and beliefs of

the citizenry. Unfortunately, consider-

able legal complexities attend this

solution because the First Amendment

requires governments not to abridge the

freedom of speech.

Although a local gfwernment may
desire to avoid damaging its good name

or offending its citizens by preserving

its ability to choose among potential

sponsors, it must not do so in a manner

that violates the First Amendment
rights of potential sponsors. When
policies are not clear and consistent,

a local government is susceptible to

issuing arbitrary or discriminatory

sponsorship decisions. Both are likely

to result in a legal challenge. A well-
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crafted sponsorship policy enables local

governments to pursue and choose

sponsorships in a manner that is clear,

consistent, and legally defensible.

The courts have not directly ad-

dressed the issue of private sponsorship

of government programs and services,

but several court decisions have related

to private advertising on government

property. The issues surrounding adver-

tisements in government spaces are

analytically similar to those surrounding

sponsorship of local governments. In

both n'pes of situations, the local gov-

ernment must decide which parties will

be permitted to use government prop-

erty to propagate their messages, and it

must do so without violating the free

speech rights of those parties. The con-

trolling desire of the local government

is to regulate what message it conveys

about itself, whether that be a message

of its own creation or a message cre-

ated by another entity.'- Thus, legal

doctrine relating to advertisements on

government property can be used as a

framework for anah'zing the problems

inherent in sponsorship decisions.

First Amendment Principles

In order to comprehend the need for a

sponsorship policy, one must have a

basic understanding of First Amendment

principles. A free speech claim can be

brought when a government limits a

person's or an organization's protected

speech in a way that is considered un-

reasonable." Such a challenge may result

when a government grants one organi-

zation permission to use its property for

communicating a message and denies

the same use to another organization.'"*

Because the courts have generally held

that commercial communication on

government property is entitled to a

measure of protection under the First

Amendment,^' a local government must

ensure that its efforts to exercise discre-

tion over who is permitted to sponsor a

government program or service comport

with constitutional guidelines.'"

Determining what is a constitutionalh'

permissible limitation of speech turns

on the character of the government

property on which the "speech" is to be

made.'' The courts have identified three

classes of government propert)','- called

"forums": traditional, designated (or

limited), and nonpublic.'" The level of

restriction that a local government may
place on speech varies according to the

forum in which the speech occurs.

A "traditional public forum" exists

in places that have been devoted to

assembK' and debate by long tradition

or government fiat.-" Examples include

streets, parks, and other areas tradi-

tionally open to an unfettered exchange

of ideas. A "designated public forum"

or "limited public forum" is propern'

that has not traditionally been used for

assembly and debate but "which the

State has opened for use by the public

as a place for expressive activit)-."-'

Simply stated, it is a forum intentionally

and affirmatively opened by the gov-

ernment for speech.-- Examples are

physical areas, such as a street-side kiosk

for posting pamphlets and announce-

ments or a special area for making

speeches or voicing community con-

cerns, and nonphysical areas,-' such as

air time in a political debate or a channel

of communication. A "nonpublic

forum" may be broadly defined as any

propert)' that is not by tradition or des-

ignation a forum for public communi-

cation.-"* Examples are a mayor's office

or the lobby of a county office building.

In a traditional public forum, a local

government generally may not regulate

speech unless the regulation is a rea-

sonable restriction on the time, place,

or manner of the speech.-' Any regula-

tion of speech based on the content of

the message must satisf)- a "strict

scrutiny" standard of review.-" Under

the strict-scrutiny standard, the regula-

tion must serve a compelling state

interest, such as public health or safer\',

and be narrowlv tailored to achieve

Sample Sponsorship Policy

for Local Governments

Statement of Policy

Carolina City/County will seek sponsors

that further its mission by providing mone-

tary or in-kind support for city/county

programs or services. Carolina City/County

recognizes that the public trust and per-

ception of its impartiality may be damaged
by sponsorships that are aesthetically

displeasing, politically oriented, or offen-

sive to segments of its citizenry. When the

city/county loses public trust and public

perception of impartiality, its ability to

govern effectively in the interest of its citi-

zens IS impaired. Therefore, Carolina City/

County permits private sponsorship of

government programs or services in limited

circumstances as a means to generate funds

for improving or expanding those pro-

grams and services. Carolina City/County

maintains its sponsorship program as a

nonpublic forum and exercises sole discre-

tion over who is eligible to become a spon-

sor according to the terms of this policy.

Whenever possible, sponsorships

should be linked to specific activities,

events, programs, or publications. Carolina

City/County will neither seek nor accept

sponsors that manufacture products or

take positions inconsistent with local,

state, or federal law or with city/county

policies, positions, or resolutions. The

establishment of a sponsorship agreement

does not constitute an endorsement by

Carolina City/County of the sponsor's

organization, products, or services.

Definition of Terms
"Sponsorship" is the right of an external

entity (for-profit or not-for-profit) to

associate its name, products, or services

with Carolina City/County's prograr'S,

services, or name. Sponsorship is a

business relationship in which Carolina

City/County and the external entity

exchange goods, services, and donations

for the public display of a message on

city/county property acknowledging

private support.

Authority Structure for

Review and Approval
Carolina City/County possesses sole and

final decision-making authority for deter-

mining the appropriateness of a sponsor-

ship relationship and reserves the right to

refuse any offer of sponsorship. Sponsor-

ship agreement proposals will be reviewed

according to the following procedures

and guidelines:

All sponsorships shall be approved in

consultation with the Office of the

Carolina City/County Attorney

Sponsorship agreements projected to

generate $50,000 or more shall require
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The interiors of buses

offer high visibility

for sponsors.

that interest.-" Practically speaking, this

high standard means that governments

are severely limited in making content-

based distinctions about which adver-

tising messages will be accepted or de-

nied in a traditional public forum.

The degree of protection given to con-

tent-based restrictions in a designated

or limited public forum is unclear. The

Supreme Court has not explicitly ruled

on the issue, -** and the lower courts are

currently"in a state of confusmg dis-

equilibrium."-'' A plurality of circuit

courts of appeal have held that the des-

ignated public forum and the limited

public forum both require the standard

of review applied in a traditional public

forum. That is, the regulation must be a

reasonable restriction on time, place, or

manner, or it must satisfy the strict-

scrutiny standard.'" Under this standard

a local government may not make dis-

tinctions about which speech is accep-

table on the basis of the subject matter

the written approval of the city/county

manager, who shall inform the city

council/board of commissioners.

Sponsorship agreements projected to

generate less than $50,000 shall require

the written approval of the department

head.

A division head may approve sponsor-

ship agreements of less than $5,000, in

consultation with the department head.

in the discretion of the city/county manager,

any proposed sponsorship agreement may
be referred to the city council/board of

commissioners for approval.

Criteria for Proposal Review
Proposals for sponsorship of Carolina City/

County programs or services shall be re-

viewed on the basis of a draft memoran-

dum of understanding that clearly outlines

the forms of support offered by the spon-

sor and the recognition to be given by

Carolina City/County A memorandum of

understanding shall be created for each

sponsorship relationship. It shall detail the

following information, at a minimum:

Activities, products, and services of the

private entity and its subsidiaries

Benefits to be given to the proposed

sponsor by Carolina City/County and

the estimated monetary value of those

benefits

Benefits to be given to Carolina

City/County by the proposed sponsor

and the estimated monetary value of

those benefits

Prominence of the proposed public

recognition of support

Content of the proposed public

recognition of support

Duration of the proposed public

recognition of support

Conditions under which the sponsor-

ship agreement will be terminated

Carolina City/County recognizes that

entering into a sponsorship agreement

with an external entity does not constitute

an endorsement of the entity or its services

and products but does imply an affiliation.

Such affiliation can affect the reputation of

Carolina City/County among its citizens

and its ability to govern effectively

Therefore, any proposal for sponsorship of

a Carolina City/County program or service

in which the involvement of an outside

entity compromises the public's perception

of the city/county's neutrality or its ability

to act in the public interest will be rejected.

Carolina City/County shall consider the

following criteria before entering into a

sponsorship agreement:

Extent and prominence of the public

display of sponsorship

a



of the speech. Therefore, if a prudent and

cautious local goN'ernment desires to limit

access to an advertising venue by private

entities on the basis of the subject-matter

content of an advertising message, it

must avoid regulating speech in a tradi-

tional or designated public forum.

In the third class of propert)-, how-

ever, the nonpublic forum, a local gov-

ernment may more broadly restrict the

subject matter of advertisements. In such

a forum, "the State may reserve the

forum for its intended purposes, com-

municative or otherwise, as long as the

regulation on speech is reasonable and

not an effort to suppress expression

merely because public officials oppose

the speaker's view."'-'' The nonpublic

forum allows a local government to

regulate speech as long as the regulation

satisfies a "rational basis" standard of

review. The rational-basis standard re-

quires the regulation to further a "legit-

imate government interest'' and be

"rationally related" to achieving that

interest.^- In practice a nonpublic forum

allows the government to restrict adver-

tisements on the basis of their subject

matter or the subject-matter-related

identin- of the speaker but not, in fact or

in practice, on the basis of the speaker's

viewpoint. For example, if a local

government desires to avoid advertise-

ments about the subject maner of gun

control, It may do so. The government

may not, however, refuse a particular

advertisement because of its position on

the subject of gun control. That is, the

government must refuse advertisements

encouraging gun control as well as those

discouraging it. If the local government

desires to accept advertisements about

gun control, it must accept advertise-

ments encouraging gun control and

those discouraging it. In short, restric-

tions regarding advertisements must

not be intended to suppress a speaker's

bias or politically unpopular viewpoint.

Such governmental restrictions \iolate

the First Amendment."'

Local government officials must make

a distinction benveen a designated (or

limited) public forum and a nonpublic

forum. In both forums the government

opens to the public a \ enue formerly un-

available for public speech. The impor-

tant difference between a designated

public forum and a nonpublic forum is

the government's intent.'"* If the intent

is to permit the public unfettered access

to government propern.- for the purpose

of indiscriminate expressive activir.', the

government has created a designated

public forum. '-' If the intent of the forum

is to permit speech on a selected scope

of subject matters, the government has

created a nonpublic forum.'" A local

government must therefore adopt a

sponsorship policy that carefully creates

and vigilantly maintains a nonpublic

forum for its sponsorship program.

Adopting a sponsorship policy helps

ensure not only that a nonpublic forum

is created but that the local government

issues consistent decisions. Without a

policy to govern the evaluation and the

selection of potential sponsors, a local

government can unwittingly issue ar-

bitrary, capricious, or conflicting de-

cisions." Such decisions commonly do

not withstand legal challenges."''^

A local government can greatly

bolster its defenses against legal chal-

lenges by implementing a policy that

standardizes sponsorship decisions.^'

The couns have generally agreed that

even the most rudimentary policy, if it

has some reasonable basis and is con-

sistently followed, will suffice.^ " Thus a

primary defense to legal challenges of

sponsor-related judgments is to adopt a

policy that provides some measure of

guidance for sponsorship decisions.

Elements of a Model Policy

A model sponsorship policy is function-

ally effective, administratively efficient,

and corporately consistent. A review of

the literature and interviews with local

go\'ernment officials revealed five policy

elements that should constitute a sound

Aesthetic characteristics of the public

display of sponsorship

Importance of the sponsorship to the

mission of Carolina City/County

" Level of support provided by the sponsor

Cooperation necessary from other

Carolina City/County units to

implement the sponsorship

Inconsistencies between Carolina City/

County policies and the known policies

or practices of the potential sponsor

Other factors that might undermine

public confidence in the city/county's

impartiality or interfere with the

efficient delivery of city/county services

or operations, including, but not limited

to, current or potential conflicts of in-

terest between the sponsor and Carolina

City/County employees, officials, or

affiliates; and the potential for the

sponsorship to tarnish the city/county's

standing among its citizens or other-

wise impair the ability of Carolina City/

County to govern its citizens

Permissible Sponsors and
Message Content

Sponsorships on Carolina City/County

property are maintained as a nonpublic

forum. Carolina City/County intends to

preserve its rights and discretion to exercise

full editorial control over the placement,

content, appearance, and wording of

sponsorship affiliations and messages.

Carolina City/County may make

distinrtions on the appropriateness of

sponsors on the basis of subject matter of

a potential sponsorship recognition

message. Carolina City/County will not

deny sponsorship opportunities on the

basis of the potential sponsor's viewpoint.

Sponsorship from an organization that is

engaged in any of the following activities,

that has a mission supporting any of the

following subject matters, or that, in the

sole discretion and judgment of the

authorized representative of the

city/county, is deemed to be unsuitable for

and contrary to community standards of

appropriateness for government

publications, shall be prohibited on any

Carolina City/County property:

Promotion of the sale or consumption of

alcoholic beverages, or promotion of

establishments that are licensed to sell

and primarily do sell alcoholic beverages,

including bars; provided, however, that

food service establishments or places of

lodging may be authorized only when

the sale of alcohol is incidental to

providing food service or lodging

I Promotion of the sale or consumption

of tobacco products

I Promotion of the sale of birth control

products or services
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Nichols Dodge of

Burlington sponsors

a sheriff's car—a

Dodge Diirango.

sponsorship policy: (1) a statement of

the jurisdiction's philosophical position

on sponsorship; (2) a definition of terms;

(3) an authority structure for reviewing

sponsorship proposals; (4) proposal

review guidelines; and (5) a delimitation

of acceptable message content.^' (For a

sample policy using these elements, see

the sidebar on page 32.)

The first element, a statement of

philosophical position, is the vehicle

by which a local government declares

that it will pursue or accept sponsor-

ships and to what extent. This element

conveys a consistent message about

the intent and the scope of sponsor-

ships within government. The govern-

ment may choose to express in this

section the types of programs and

services for which it will seek or accept

sponsorships, its stance on endorse-

ments of organizations or products,

and its purpose in accepting or rejecting

sponsorships.'*- A well-written state-

ment of philosophical position pro-

vides the foundation for the remainder

of the policy.

Commentary, advocacy, or promotion

of issues, candidates, and campaigns

pertaining to political elections

Depiction in any form of profanity or

obscenity, or promotion of sexually

oriented products, activities, or materials

Promotion of the sale or use of

firearms, explosives, or other weapons,

or glorification of violent acts

Promotion or depiction of illegal

products, or glorification of illegal

products, activities, or materials

Permissible Recognition IVIessages

Sponsorship recognition messages may
identify the sponsor but should not pro-

mote or endorse the organization or its

products or services. Statements that

advocate, contain price information or an

indication of associated savings or value,

request a response, or contain comparative

or qualitative descriptions of products,

services, or organizations will not be

accepted. Only the following content will

be deemed appropriate:

The legally recognized name of the

advertising organization.

The advertiser's organizational slogan

if it identifies rather than promotes

the organization or its products or

services.

The advertiser's product or service line,

described in brief, generic, objective

terms. Generally only one product or

service line may be identified.

Brief contact information for the

advertiser's organization, such as phone

number, address, or Internet website.

Contact information must be stated in a

manner that avoids an implication of

urging the reader to action.

Carolina City/County will not make any

statements that directly or indirectly

advocate or endorse a sponsor's organiza-

tion, products, or services.

No materials or communications,

including, but not limited to, print, video,

Internet, broadcast, or display items

developed to promote or communicate the

sponsorship using Carolina City/County's

name, marks, or logo, may be issued

without written approval from the Carolina

City/County manager and attorney

This sample policy is available as a

Microsoft Word document at httpJIncinfo.

log. unc. edu/pubs/electronicversions/pg/

pgfal03lkay.pdf.
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The second element enhances the

clarity of the policy hy defining all the

ma]or terms used in the policy. The

definitions given should be precise and

simple so that people internal and

external to the government can readily

understand the policy.

Each jurisdiction must determine

how extensively it will defme terms.

Some jurisdictions will want to define

every ambiguous term for maximum
clarity and control of interpretation.

Other jurisdictions will choose to

define only the most significant terms

in order to avoid cumbersome and

superfluous technicalities. In either case

the definitions must be comprehensive

enough to distinguish sponsorship from

other tvpes of nontraditional funding

and should help ensure consistent inter-

pretations of key portions of the policy.

The third element provides account-

ability and structure for review and

approval of potential sponsorships. The

process should follow clearly delineated

steps, and the policy should designate

specific offices or officials responsible for

making sponsorship decisions. A pos-

sible practice offering maximum consis-

tency is to designate a single officer who
is responsible for re\iewing and ap-

proving all sponsorship proposals.
''''

The courts ha\'e shown a tendencv

to offer increased protection from First

Amendment challenges to jurisdictions

that have a consistent organizational

authorit}' review a proposal to deter-

mine whether the sponsor fits within

the delineated limits of acceptable

sponsors and whether the content of

the sponsorship message is appropriate.""

A local government may choose to

"stratif>'" the review-and-approval

structure, assigning more important or

potentially controversial sponsorship

decisions to a higher review-and-

approval authorirs' within the organiza-

tional structure. "*" Under such a

structure, decisions that might be

politically controversial are made by

the jurisdiction's manager or governing

board, in consultation with the juris-

diction's legal counsel.'^"

Proposal review criteria, the fourth

element of a model policy, designate the

standards by which each sponsorship

proposal will be judged.'* To maintain

consistent and reliable decision making.

the criteria must be understood and

implemented similarly by every re-

\iewing authority within the jurisdic-

tion. Examples of review criteria are the

amount of support offered by the spon-

sor, the extent to which the sponsorship

supports the mission of the jurisdiction,

the content of the "sponsorship recogni-

tion message" ithe statement that pub-

licly identifies the contributions of the

sponsor and associates the name of the

sponsor with the name of the local gov-

ernment), and current or potential

conflicts of interest. ""^ By using consistent

criteria, a jurisdiction strengthens the

designation of its sponsorship program

as a nonpublic forum and insulates

itself from a charge of arbitrary or ca-

pricious decisions by disgruntled poten-

tial sponsors."*"

A draft memorandum of under-

standing that embodies the final terms

of a sponsorship relationship should be

included.'" The memorandum should

state the items of \alue given to the

local go\ernment by the sponsor, the

content and extent of the sponsorship

recognition message, and any other

terms and conditions of the sponsor-

ship.'' Such a memorandum helps

ensure that a potential sponsor and the

local government ha\'e a common
understanding of the terms of the

sponsorship, and minimizes confusion.

The fifth element, a statement on

subject matter and message content,

directly addresses a local go\ernment"s

need to exercise discretion in choosing

between potential sponsors while

protecting the First Amendment rights

of its citizens. By clearly stating both

the impermissible subject matters and

the permissible content of messages, a

local government can greatly strengthen

the designation of its sponsorship

program as a nonpublic forum and

thereby improve its abilit}' to withstand

First .\mendment challenges. '-

The primary method for ensuring

that a local government's sponsorship

policy falls within the definition of a

nonpublic forum is first to identif)- in

the policy several subject matters that

are prohibited and then to enforce these

prohibitions consistently.'' For

example, if a local government chooses

not to allow tobacco-related sponsor-

ships, it must prohibit sponsors that

advocate tobacco use and those that

oppose tobacco use. If a local govern-

ment desires to prohibit abortion-

related sponsors, it must prohibit pro-

life and pro-choice sponsors. The

prohibited subject matters must not be

vague or inconsistently applied. In cases

in which jurisdictions have failed in

their clarity or consistency, courts ha\-e

held that the governments intended to

open the forum to indiscriminate

expressive activin." and thereby created

a designated public forum.'"*

The controversial social issue of

abortion provides a useful example.

If a local government chooses to avoid

sponsorships relating to abortion, it

must refuse all abortion-related speak-

ers and messages, regardless of their

position on the issue. That is, it must

refuse to accept sponsorships from the

National Right to Life Committee,

which advocates prohibition of abor-

tion, and from the International Planned

Parenthood Federation, which advo-

cates allowance of abortion."'

A second method for ensuring that a

local go\ernment can create and main-

tain a nonpublic forum for its sponsor-

ship program is to prescribe strictly the

acceptable language content of spon-

sorship recognition messages. These

can take multiple forms but are gen-

erally "spoken" by the local govern-

ment in a public announcement, in a

news conference, in a media advertise-

ment, on a plaque or a sign, or in

another public expression. Courts have

ruled that, if a local government

carefully controls the content of such

messages, it will generally be deemed to

ha\e limited the content to such a high

degree that the government itself has

become the speaker, rather than the

sponsor.'" When the government is the

legally recognized speaker, it is freer to

control what it will say in its own me-

dium of expression. "The First Amend-

ment does not prohibit the government

itself from speaking, nor [does it] re-

quire the government to speak. Simi-

larly, the First Amendment does not

preclude the government from exer-

cising editorial discretion over its own
medium of expression."'" Therefore, if

a local government takes steps to con-

trol the content of sponsorship recogni-

tion statements, it will strengthen the
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status of its sponsorship program as a

nonpublic forum and protect its ability

to exercise discretion in choosing

among potential sponsors.

Conclusion

A successful local government sponsor-

ship program generates additional

revenue without jeopardizing the

government's reputation among its

citizens or running afoul of their First

Amendment rights. A well-crafted

sponsorship policy creates a nonpublic

forum and enables a local government

to exercise discretion in choosing be-

tween potential sponsors on the basis

of subject matter. A prudent local

government may opt to avoid

accepting sponsorships from social or

advocacy-related groups entirely.

Reasonably chosen and consistently

enforced policies that outline a uniform

method for evaluating and selecting

potential sponsorships, clearly identify

prohibited sponsors, and prescribe the

permissible content of a sponsorship

recognition message, will create a

sponsorship program that is effective

and legally enforceable. In these ways a

local government will be able both to

protect its reputation and to generate

additional revenue through well-chosen

sponsorships and smartly crafted policies.
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Carolina. Readers should contact their

attorneys for substantive legal advice

regarding the matters discussed in this article.
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the role of regional industry clusters in

urban economic development.

Carl W. Stenberg joined the School

faculty in September 2003 as professor

of public administration and govern-

ment, specializing in public leadership.
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