When Should Agencies Inquire
about Immigration Status?

Alison Brown

Note: This file contains the text of an article which appeared in Popular Government, vol. 65, no. 1, Fall 1999, 29-34.
Delineations within the text indicating titles and headings are preserved. No attempt has been made to display graphic
images or pagination of the typeset article. Footnotes appear in brackets at the reference points in the text. Figures and
tables have been omitted. A printed copy of this article may be obtained for a photocopying fee of $.10 per page, with a
$2.00 minimum.

Please e-mail, phone, or fax Katrina Hunt at the numbers below for assistance and information about purchasing specific
articles.

e c¢-mail: khunt@iogmail.iog.unc.edu
e phone: 919/966-4120

o fax: 919/962-2707

At the time she wrote this article, the author was an immigration attorney with the North Carolina Immigrants Legal
Assistance Project, in Raleigh. She now is a staff attorney for the American Bar Association's Center for Immigration
Law and Representation, in Washington, D.C.

The 1996 Welfare Reform Act,[1] combined with the 1996 Immigration Reform Act[2] and other federal legislation,
dramatically changed the rules on immigrants’ access to federal and state public benefits. These changes have added to
existing confusion and fear in the immigrant community in dealing with government agencies. They also have created
confusion among North Carolina human services workers, who are charged with administering federal and state public
benefit programs.

The confusion surrounding the new rules already has led to a marked decrease in immigrant households’ use of basic
benefit programs, such as Child Nutrition Act programs and public health services, even though eligibility rules for
those programs remain largely unchanged and most immigrants remain eligible to use the programs.[3] This decrease in
usage has fallen particularly hard on children who live in the nearly ten million households of “mixed immigration
status”—households that include at least one child who is a U.S. citizen and at least one parent who is an immigrant.[4]
One-fourth of uninsured children who are eligible for Medicaid or the Child Health Insurance Program (CHIP) live in
such households.[5] These complicated situations can make eligibility determinations difficult and threaten a family’s
access to needed benefits. Further, members of households with mixed immigration status may be reluctant to apply for
benefits for fear that undocumented family members will be deported or that their applying will have adverse
consequences on their immigration status.[6]

To ensure that eligible immigrants receive needed benefits and to avoid liability for discriminatory treatment of
applicants or wrongful denial of benefits, agencies that administer public benefits must understand the new rules and
implement them properly. The article, “Immigrants’ Access to Public Benefits: Who Remains Eligible for What?”, [. . .
.], addresses which immigrants are eligible for various federal, state, and local benefits. This article focuses on two
related issues:

1. When agencies that administer federal and state public benefits must verify immigration status before providing
them

2. Under what limited circumstances agencies must report applicants for benefits who are undocumented immigrants
to the Immigration and Naturalization Service (INS), and which agencies must do so



Background

Before passage of the Welfare Reform Act, the major federal benefit programs were required to verify an applicant’s
immigration status through the Systematic Alien Verification for Entitlements system (SAVE). The programs that used
SAVE included Aid to Families with Dependent Children (AFDC), Medicaid, Food Stamps, federal housing assistance,
unemployment insurance, and some education loan and grant programs.

The Welfare Reform Act expanded the verification requirements to cover all “federal public benefits” and “state public
benefits” except those that continue to be available to all immigrants. The Welfare Reform Act also required the INS,
along with the U.S. Department of Health and Human Services (DHHS), to develop regulations implementing a
uniform verification system, at least for federal public benefits. From the date on which the INS publishes final
regulations, states will have twenty-four months to put a verification system into effect for their programs that
administer federal public benefits.[7]

Final regulations have not yet been issued, so the twenty-four-month period has not begun to run. However, federal
agencies have issued two documents that address when and how local government agencies should verify immigration
status in the meantime. On November 17, 1997, the U.S. Department of Justice (DOJ) issued interim guidance
(hereafter DOJ Guidance) on procedures for verifying immigrants’ eligibility for federal public benefits.[8] On August
4, 1998, the INS issued proposed regulations on verification procedures, which are very similar to the DOJ
Guidance.[9] The regulations state that they should be used “in tandem” with the DOJ Guidance and that the DOJ
Guidance should be followed to the extent that it is consistent with the proposed regulations. The remainder of this
article focuses on the contents of the DOJ Guidance, discussing the proposed regulations only when they vary from the
DOJ Guidance.

Before the verification procedure is reviewed, three preliminary issues must be addressed. First, the DOJ Guidance
relates to federal public benefits only. Future DOJ guidelines will address the rules for state public benefits. The
proposed INS regulations, however, give state and local governments the option of using the proposed verification
procedures in administering state public benefits. State and local governments that wish to set up an alternative
procedure should do so carefully. Under the U.S. Constitution, the federal government has plenary (that is, full) power
over immi- gration matters, and any procedures that are inconsistent with federal law in this area will be subject to
close scrutiny.

Second, the DOJ Guidance does not define which benefits fall under the definition of federal public benefit. Each
federal agency bears the responsibility of determining which of its benefit programs meet the definition. For example,
on the same day that the INS issued proposed regulations on verification procedures, DHHS published a notice
identifying which of its programs fall under the definition of federal public benefit.[10] [. . . .]

Third, the DOJ Guidance instructs agencies that have been using SAVE to continue using it until the final regulations
are issued and a final verification system is established. Thus, agencies such as those administering Medicaid and
public housing benefits, which currently are using SAVE, should continue to do so pending establishment of the final
verification system. The one exception to this rule is that states now may use a system other than SAVE to verify
immigrants’ eligibility for food stamps.[11] The continued use of SAVE includes the continued use of SAVE
procedures, including the privacy protections. For example, information obtained through SAVE ordinarily may not be
used for any purpose other than to verify a person’s immigration status.[12]

Benefit providers that use SAVE still must understand the new welfare and immigration laws because SAVE will not
always generate sufficient information to determine an immigrant’s eligibility for benefits. For example, SAVE will not
necessarily show whether a person is a “qualified alien,” a designation critical to determining a person’s eligibility for
benefits under the Welfare Reform Act. Consequently, all benefit providers should become familiar with the
verification procedure described in the next section.

Finally, nonprofit charitable organizations are exempt from these verification regulations.

The Verification Procedure



The DOJ Guidance sets out a four-step procedure for verification. If it is properly implemented, the procedure should
not operate to deny benefits to eligible immigrants or unduly deter them from applying. The DOJ Guidance stresses that
agencies administering federal public benefits continue to be subject to federal civil rights laws and privacy rules.[13]
In this respect the new verification procedure must correspond to SAVE,[14] which likewise contains civil rights and
privacy protections. The DOJ Guidance instructs agencies to implement neutral policies and procedures that apply
equally to all applicants. It also provides that individuals should not be singled out or asked for additional
documentation just because they look foreign, have ethnic-sounding names, or have a foreign accent.

The four steps established by the DOJ Guidance[15] are as follows.

Step 1: Determine if the assistance being requested is a federal public benefit subject to the verification
requirements.

The verification requirements do not apply to all federal benefits. They apply only if the benefits are (1) federal public
benefits and (2) nonexempt. Before attempting to verify a person’s immigration status, the benefit provider must
determine whether the benefit being requested falls within the definition of federal public benefit. Whether a benefit
meets that definition is determined by the federal agency overseeing the benefit program. For example, as discussed
earlier, DHHS has issued a notice identifying which of its programs constitute federal public benefits and which do not.

If a benefit is a federal public benefit, the provider must determine whether the benefit falls within one of the exempt
programs—that is, programs for which all immigrants continue to be eligible. For example, all immigrants continue to
be eligible for emergency Medicaid. If the benefit is part of an exempt program, the provider is not required and should
not attempt to verify immigration status. Only if the benefit falls within the definition of federal public benefit and is
not an exempt program should the provider go to step 2. [. . . .]

Step 2: Determine whether the person who is to receive the benefit is eligible under the general eligibility
requirements.

Designed to minimize the intrusiveness of the verification procedure, this step supports the overall goal of the DOJ
Guidance to ensure that verification of immigration status take place only when absolutely necessary to determine
eligibility. The DOJ Guidance allows benefit providers to skip this step only if de- termining general eligibility would
be more time- consuming and complex than verifying immigration status. The proposed INS regulations do not require
benefit providers to take this step before verifying immigration status, but they do require that agencies make their
decision about the timing of verification in a nondiscriminatory way.[16]

Step 3: Verify that the person who is to receive the benefit is a U.S. citizen, a U.S. national, or a qualified alien.

The DOJ Guidance explicitly states that verification should not take place unless the benefits are contingent on status.
The reason, according to the DOJ Guidance, is that the verification procedure raises significant privacy concerns and
the potential for discrimination. Further, the DOJ Guidance states that if an immigrant is applying for benefits on behalf
of another person, the benefit provider should verify only the status of the person who actually will be receiving the
benefit. For example, if a mother is applying for Medicaid or disability benefits under Supplemental Security Income
on behalf of her child, the benefit provider should verify only the status of the child, not that of the mother.

If the benefit is contingent on the person’s status, the agency should take the following steps:

1. Ask the applicant for a written declaration, under penalty of perjury, that he or she is a U.S. citizen, a U.S.
national, or a qualified alien. For definitions of “U.S. citizen” and “U.S. national” and an explanation of
“qualified alien,” see “ABCs of Immigration Law and Policy,” [. . . .]

2. Verity the applicant’s citizenship or immigration status. The DOJ Guidance states that the appropriate verification
method will depend on the requirements and the needs of the program as well as a number of other factors. For
example, if the agency provides a short-term benefit, a quick and simple verification procedure may be all that is
necessary. The DOJ Guidance lists the types of documentation and methods that will prove citizenship or
qualified alien status.[17]



If an applicant presents documentation that he or she is a U.S. citizen and the documentation appears valid on its face,
such as a U.S. birth certificate or passport, the provider should accept it as conclusive evidence. The more complicated
issue is what docu- mentation will establish status as a qualified alien. The DOJ Guidance lists documents such as INS
form I-551 (Alien Registration Receipt Card or “green card”) as acceptable proof of qualified status. However, there
are different versions of this card, the most current one being called Permanent Residence Card. Other documentation
that may be used as evidence of qualified status is INS form [-94 (a person’s arrival/departure record), but it establishes
qualified status only if it bears certain codes, such as one showing a grant of asylum, or an unexpired temporary 1-551
stamp.

The DOJ Guidance instructs providers not to delay, deny, or reduce benefits based on immigration status during the
time it takes to complete the verification procedure unless they are instructed to do so by the federal agency
administering the benefit.

Step 4: Verify the potential recipient’s eligibility under the provisions of the Welfare Reform Act and other
federal legislation relating to immigrants.

If the person who is to receive the benefit is a U.S. citizen or a U.S. national, the verification procedure is complete
because the benefit restrictions regarding immigrants do not apply. Likewise, if the benefit being requested is one for
which all qualified aliens continue to be eligible, the verification procedure is complete. For example, all qualified
aliens are eligible for higher education loans and grants if they otherwise meet the eligibility criteria for those benefits.

[L..]

If additional immigrant restrictions apply to the benefit, the provider will need to turn to the new eligibility rules. For
example, lawful permanent residents, a subset of the new qualified alien category, are eligible for Medicaid only if they
were in the United States and were granted legal permanent residence on or before August 22, 1996. To determine
when a potential benefit recipient was granted legal permanent residence—and thus to determine the person’s eligibility
for Medicaid and certain other benefits—the benefit provider will need to know how to read the various codes on the
person’s [-551 form, or green card.

The DOJ Guidance specifically states that if at any time the benefit provider determines that verification of immigration
status is unnecessary, the provider should not ask any additional questions about immigration status.

Reporting Requirements

The Welfare Reform Act expanded the circumstances under which federal agencies must report to the INS people
applying for benefits. The principal change was to make three additional federal agencies subject to the reporting
requirements. Previously, only agencies administering the Food Stamp program had to report. The other agencies now
required to report are those responsible for Temporary Assistance for Needy Families (TANF), Supplemental Security
Income (SSI), and some public housing agencies. On a quarterly basis (or more often if requested by the INS), these
agencies must provide the INS with the names, addresses, and other identifying information concerning people who are
“known to be not lawfully present in the United States.”[18]

As yet, neither the DOJ nor the INS has defined the phrase “known to be not lawfully present in the United States.” Nor
have they issued any guidance telling agencies what and when they are to report. In the absence of specific federal
rules, the safest course for agencies to follow is to look to the Food Stamp program for guidance. Food Stamp agencies
must report people who are “present in the United States in violation of the Immigration and Nationality Act.”[19] This
phrase has been interpreted narrowly to apply only to people with final orders of deportation from the INS. In addition,
Food Stamp agencies have not been required to report or verify the immigration status of household members who are
not applying for food stamps for themselves.[20]

The Welfare Reform Act did not impose any new reporting requirements on other agencies. It did, however, include a
set of “anti-confidentiality rules,” which have created some confusion about benefit providers’ obligations. The anti-
confidentiality rules were designed to counter any remaining “sanctuary” ordinances, which were being used in some
places to prevent state or local agencies from cooperating with INS enforcement efforts. Under the anti- confidentiality



rules, federal, state, or local laws may not prohibit state or local government entities from exchanging information with
the INS regarding a person’s immigration status. In addition, federal, state, or local government entities may not be
restricted from maintaining records on immigration status or exchanging information about immigration status with
other federal, state, or local governmental entities.[21]

The anti-confidentiality rules do not require any agency to turn information over to the INS. Nor do they impose an
affirmative duty to collect information about immigration status. They do prevent agencies from assuring that
immigration information will be kept completely confidential. An agency must report a person’s immigration status to
the INS only to the extent that it is subject to the reporting requirements discussed earlier.[22] To ensure equal access to
services, and to prevent discriminatory treatment of applicants, agencies should establish procedures that minimize the
collection of information about immigration status.

Exceptions and Limitations
Special Verification Rules for Battered Spouses and Children

Certain battered spouses (victims of domestic violence) and children are included within the definition of “qualified
aliens” and therefore continue to be eligible for certain benefits.[23] For these people the documentation requirements
are not as stringent. The proposed INS regulations also would modify the SAVE procedures for this category of
qualified aliens.]24] The INS has centralized in one office the handling of most applications from battered immigrants
for lawful status, thereby making it easier to verify their status as qualified aliens.

Exemption for Nonprofit Charitable Organizations

Nonprofit charitable organizations are exempt from having to verify immigration status—even if they provide a federal,
state, or local public benefit—and they may not be penalized for not verifying immigration status.[25] Further, state and
local governments may not impose verification requirements on such organizations.[26] To be exempt, an organization
must be both nonprofit and charitable. The DOJ Guidance defines “nonprofit organization” as one that “is organized
and operated for purposes other than making gains or profits for the organization, its members, or its shareholders, and
is precluded from distributing any gains or profits to its members or shareholders.” It defines “charitable organizations”
to include organizations “dedicated to relief of the poor and distressed or underprivileged, as well as religiously
affiliated organizations and educational organizations.”[27]

Conclusion

Many of the issues related to the new verification and reporting requirements are still unclear, including exactly which
benefits fall under the definition of federal public benefit; when TANF, SSI, and public housing agencies will be
required to report applicants to the INS; and how all the requirements will be implemented at the state and local levels.
These unresolved issues are adding to the confusion in the immigrant community and among benefit providers. The
situation offers an opportunity, however, for benefit providers and local immigrant advocates to work together to clarify
the new rules and ensure that immigrants continue to receive appropriate benefits.
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