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n 1990, in landmark legis-
lation, Congress sought
to eradicate unwarranted
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I
discrimination against  peo-
ple with disabilities by enact-
ing the Americans with Dis-
abilities Act (ADA).1 The
law provides a range of fed-
eral civil rights protections.
Among other things, it pro-
tects people with physical or
mental impairments that sub-
stantially limit a major life ac-
tivity, from adverse employ-
ment actions.2 The statute
covers all state3 and local gov-
ernment employees, regard-
less of the number of people
the governmental unit em-
ploys.4

Although the ADA is one
of the most important civil
rights laws ever enacted, it
also is among the most mis-
understood. Ten years after
its passage, many issues re-
main unresolved.5 Much of
the confusion can be traced to
the law’s vague and some-
what ambiguous language.
Understanding the act often
requires dissecting several
terms of art, such as “major
life activity,” “essential job
functions,” and “reasonable
accommodation.” Even the
word “disability” takes on a
different meaning from peo-
ple’s normal understanding of it. Al-
though some opinions from the U.S.
Supreme Court and federal appellate

courts have clarified the statute, incon-
sistent decisions from federal judges
and disagreements among the appellate
courts have only created more confu-
sion. As courts continue to grapple
with interpretation of the ADA, North
Carolina employers are seeking practi-

cal guidance on compliance with its re-
quirements.

Perhaps more than any other ADA
issue, the employer’s duty to accom-
modate people with disabilities fre-
quently raises questions. This article
briefly explores what the term “rea-
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sonable accommodation” means, who
is entitled to reasonable accommoda-
tion, what the various types of reason-
able accommodations are, and what
constitutes an undue hardship excusing
an employer from the duty to accom-
modate. This article also addresses im-
portant aspects of Enforcement Gui-
dance on Reasonable Accommodation
and Undue Hardship under the Ameri-
cans with Disabilities Act,6 recently re-
leased by the Equal Employment Op-
portunity Commission (EEOC). This
document contains the agency’s clari-
fication of ambiguities arising under
existing case law.

An Overview of the
Reasonable Accommodation

Requirement

The ADA requires that employers make

reasonable accommodations to the
known physical or mental limita-
tions of an otherwise qualified in-
dividual with a disability who is an
applicant or employee, unless such
covered entity can demonstrate that
the accommodation would impose
an undue hardship on the operation
of the business. . . .7

This duty is considered one of the
ADA’s most important statutory re-
quirements. It also is one of the most
confusing of the statute’s mandates
and therefore has resulted in much liti-
gation.

Regulations interpreting the ADA,
issued by the EEOC, define “accom-
modation” as “any change in the work
environment or in the way things are
customarily done that enables an indi-
vidual with a disability to enjoy equal
employment opportunities.”8

The reasonable accommodation re-
quirement is intended to remove barri-
ers that prevent people with disabilities
from entering or remaining in the
workforce. Generally, reasonable ac-
commodations fall into one of three
broad categories: 9

• Changes to the application process
for a job so that a qualified appli-
cant with a disability may be con-
sidered for the job

• Modifications to the work environ-
ment, including how a job is per-

formed, so that a qualified person
with a disability can perform the job

• Changes so that an employee with a
disability can enjoy equal privileges
and benefits of employment

The ADA, the EEOC’s regulations,
and case law identify many types of rea-
sonable accommodations that an em-
ployer may be required to provide.
They include, but are not limited to,
providing assistants; providing special
equipment; restructuring a job; provid-
ing light-duty work; offering part-time
or modified work schedules; reassign-
ing an employee to a vacant position;
and offering leave without pay.

Employers are not required to ad-
dress nonworkplace barriers or pro-
vide personal-use items that aid some-
one in daily activities both on and off

such accommodation is not required if
it would impose an “undue hardship”
on the employer. According to the
EEOC, the word “reasonable” has no
independent definition. It simply means
that the accommodation must be effec-
tive in removing workplace barriers.12

In other words, if a modification or an
adjustment enables the employee to
perform the essential functions of a
job, or in the case of an applicant, to
have an equal opportunity to apply
and be considered for employment, it
is reasonable.

Courts have developed various in-
terpretations of the term. For example,
in Vande Zande v. Wisconsin Depart-
ment of Administration, the court held
that a proposed accommodation is not
reasonable if an employer can show
that the cost is not worth the result-
ing gain.13 The case involved an em-
ployee who wanted, among numerous
other accommodations, the sink in
the break room to be lowered so that
she could use it instead of the sink in
the restroom. The court commented as
follows:

[R]easonable may be intended to
. . . weaken “accommodation,” in
just the same way that if one requires
a “reasonable effort” of someone
this means less than the maximum
possible effort. . . . Even if the em-
ployer is so large or wealthy
. . . that it may not be able to plead
“undue hardship,” it would not be
required to expend enormous sums
in order to bring about a trivial im-
provement in the life of a disabled
employee.14

According to the Seventh Circuit Court
of Appeals, the employee must show
not only that the accommodation is ef-
fective but also that its benefit is pro-
portional to its cost. After the em-
ployee meets this threshold, the em-
ployer may introduce evidence that the
costs are excessive in relation to either
the benefits of the accommodation or
the employer’s financial well-being.

People Entitled to
Reasonable Accommodation

Qualified current employees, regardless
of their position or status, are entitled
to reasonable accommodation. Further,

Inconsistent decisions
from federal judges and
disagreements among
the appellate courts
have only created
more confusion.

the job. Such items might include pros-
thetic limbs, wheelchairs, eyeglasses,
service animals, or hearing aids if those
items are used off the job. However,
when such items are specifically de-
signed or required to meet job-related
needs, the ADA may require employers
to provide them as reasonable accom-
modation.

Both qualified applicants and cur-
rent employees with disabilities are en-
titled to reasonable accommodation.10

An employee’s status as temporary, pro-
bationary, or part-time is irrelevant.
Generally, people with disabilities must
inform their employers or prospective
employers that they may need an ac-
commodation.11

The Meaning of
“Reasonable”

Congress did not define the term “rea-
sonable accommodation” in the ADA.
Instead, it gave examples of what the
term encompasses. The only statutory
limitation on an employer’s duty to pro-
vide reasonable accommodation is that
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North Carolina Office on the ADA
n 1994 the North Carolina General Assembly created a special office to
consult with state and local governments, businesses, and industries onI

complying with the Americans with Disabilities Act (ADA) of 1990. Operat-
ing under the state’s Department of Administration, the office promotes com-
pliance through training, technical assistance, and the provision of an alter-
native process for resolving disputes. It also serves as a resource center on the
ADA, disseminating accurate and relevant information to government, busi-
ness, professionals, and consumers.

Larry Jones, a longtime employee of the Department of Administration,
was recently named coordinator of the ADA Office. Jones has worked in state
government for more than nineteen years. Before assuming his present posi-
tion, he worked for the Governor’s Advocacy Council for Persons with Dis-
abilities, most recently as manager of the council’s North Central Regional
Office in Butner, North Carolina.

Services that are available through the ADA Office include the following:

State and Local Governments
Seminars for staff

Requirements for building accessibility
Effective communication
Employment obligations

Technical assistance
Self-evaluation and transition plans (ADA Office staff help agencies

determine whether they are in compliance with the ADA and, if
necessary, help them develop a plan to ensure compliance)

Program and communication compliance
Identification of resources and training materials

Information (through telephone inquiries and publications)—for example,
on significant case decisions

Businesses and Industries Covered by the ADA
Seminars for groups and associations

Obligations under Title III (which prohibits discrimination in public
accommodations)

“Readily achievable” barrier removal
Achievement of “good faith effort” status
Available tax benefits

Technical assistance
Effective communication
Alternative ways to provide service
Identification of resources and training materials

Information (through telephone inquiries and publications)

For more information, contact the ADA Office, 217 West Jones Street, Raleigh, NC
27603, phone (919) 715-2302.

employers must accommodate appli-
cants for employment. An employer
may be aware of a current employee’s
disability, whereas it will usually know
little about the physical or mental con-
dition of an applicant. Therefore the
law allows an employer to tell an ap-
plicant what the screening process in-
volves—for example, an interview, a
written test, a physical agility test, or a

tial functions of the job unless the ap-
plicant voluntarily discloses his or her
disability or the disability is obvious.

Although an employer may suspect
that it will be unable to accommodate
an applicant’s disability if the person is
ultimately hired, the employer must
nonetheless enable the person to have
an equal opportunity to participate in
the application process and be con-
sidered for the position, unless the em-
ployer can establish that even this step
poses an undue hardship. People with
disabilities who meet the prerequisites
to be considered for a job should not be
excluded because the employer specu-
lates, on the basis of a request for rea-
sonable accommodation during the
application process, that it will be
unable to provide the person with rea-
sonable accommodation to perform the
job. The employer must assess the need
for accommodations for the application
process separately from the need for
accommodations to perform the job.

The ADA also covers people whom
employers perceive as having a disa-
bility.15 The EEOC maintains, how-
ever, that employers do not have a
duty to provide a reasonable accom-
modation to these people. This posi-
tion is consistent with the rationale
for the reasonable accommodation re-
quirement—to eliminate workplace
barriers. In “perceived as” cases, there
is no legitimate workplace barrier be-
cause no real disability exists.

Most federal courts that have ad-
dressed this issue have concurred with
the EEOC. In Newberry v. East Texas
State University, for example, the court
stated that “an employer need not
provide reasonable accommodation to
an employee who does not suffer from
a substantially limiting impairment
merely because the employer thinks the
employee has such an impairment.”16

On the other hand, in Corrigan v.
Perry, North Carolina’s own Fourth
Circuit Court of Appeals determined
that the plaintiff employee did not have
a disability. However, it assumed that
the plaintiff might have been regard-
ed as disabled, and it analyzed whether
he was denied a reasonable accommo-
dation.17

Because this issue remains unset-
tled, employers still should determine
whether a reasonable accommodation

job demonstration (a demonstration of
ability to perform certain aspects of the
job)—and to ask the applicant whether
he or she will need a reasonable accom-
modation to complete the screening
process. Before making a conditional
offer of employment, however, the em-
ployer should not ask the applicant
whether he or she needs a reasonable
accommodation to perform the essen-
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is needed when interviewing people
who have a record of a disability or are
regarded as having a disability.

Requests for Reasonable
Accommodation

Generally it is the applicant’s or the
employee’s responsibility to inform the
employer that he or she needs a rea-
sonable accommodation.18 Employers
are not required to speculate about an
employee’s physical or mental impair-
ment or need for assistance. In Hup-
penbauer v. May Department Stores
Co., the court said that a person must
“make a clear request for an accom-
modation and communicate it to his
employer.” The court found that gen-
eral knowledge in the workplace of the
plaintiff’s “heart condition” was not
enough to trigger the employer’s obli-
gation to provide reasonable accom-
modation.19

A request for reasonable accommo-
dation may be made at any time during
the application process or during the
period of employment. A proper re-
quest not only asks for a change in
work requirements but describes the
disability necessitating the change.
When requesting a reasonable accom-
modation, however, an employee does
not have to use the term or even men-
tion the ADA. The request may be
made either orally or in writing, and it
need not be made by the employee him-
self or herself. An external source, such
as a family member, a friend, or a health
care provider, may make the request on
the employee’s behalf.

The Employer’s
Responsibilities

Once an employee has made a request
for reasonable accommodation, the
employer should engage in an infor-
mal, interactive process20 with the em-
ployee to clarify what he or she needs
and to identify an appropriate accom-
modation. The following steps usu-
ally enable an employer to find an
effective accommodation for the per-
son to perform the essential functions
of the job:

1. Examine the particular job to de-
termine its purpose and essential
functions.

2. Consult with the person to find out
his or her specific physical or men-
tal abilities and limitations as they
relate to the essential job functions.

3. In consultation with the person,
identify potential accommodations
and assess how effective each
would be in enabling the person to
perform essential job functions. If
this consultation does not iden-
tify an appropriate accommoda-
tion, technical assistance is avail-
able from a number of sources,
many without cost.

Employers should take the inter-
active process seriously, for failure to
engage in it may constitute a violation
of the ADA.21 At the very least, the
employer’s interaction with the em-
ployee may be used as a measure of the
employer’s good faith in attempting to
accommodate the employee.

Unless the disability and the need
for an accommodation are obvious,
current ADA regulations permit an em-
ployer to request medical documenta-
tion relating to the employee’s disability
or functional limitations.22 However,
an employer may not ask for all of the
employee’s medical records, which are
likely to contain information irrelevant
to the disability or the limitation.
Rather, employers should delineate the
types of information
they are seeking regard-
ing the disability, the
limitations on the func-
tions the employee can
perform, and the need
for reasonable accom-
modation. If the em-
ployee fails to provide
the requested documen-
tation, he or she may
not be entitled to the ac-
commodation.23

In responding to a
request for an accom-
modation, an employer
should act promptly.
An unnecessary delay
in accommodating a
qualified employee may
amount to a denial of an
accommodation and re-
sult in liability under the
ADA.24 The EEOC’s re-
cent Enforcement Guid-

ance on Reasonable Accommodation
clarifies the circumstances under which
an employer will be liable for a delay in
providing a reasonable accommoda-
tion. There are five relevant factors:
(1) why the delay occurred; (2) how long
the delay was; (3) how much the person
with a disability and the employer each
contributed to the delay; (4) what the
employer was doing during the delay;
and (5) whether the accommodation
was simple or complex to provide.25

Options for Reasonably
Accommodating Disabled

Employees
Just as employees’ disabilities vary, so
do the appropriate accommodations.
There may be countless ways to ac-
commodate an employee’s physical or

An employer’s
obligation is to

provide an effective
accommodation—not

necessarily the best
accommodation or
the one desired by

the employee.
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The top of the lamp is the control on this new-style
drafting lamp. People with limited dexterity can use
their palm or fist to turn the control.

For information about accessible and universal design,
contact the Center for Universal Design, North Carolina State
University, phone (919) 515-3082, e-mail cud@ncsu.edu.
For information about products, contact the Job Accommo-
dation Network, phone (800) 526-7234, e-mail jan@jan.icdi.
wvu.edu, or the North Carolina Assistive Technology Project,
phone (919) 850-2787, e-mail ncatp@mindspring.com.
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mental impairment. An employer’s ob-
ligation is to provide an effective ac-
commodation—not necessarily the
best accommodation or the one desired
by the employee.26 Following is a dis-
cussion of the most common types of
accommodations.

Providing Assistants
The ADA is clear that reasonable ac-
commodation may include providing
an assistant such as a reader or an in-
terpreter to enable an employee to do
his or her job. Nonetheless, the em-
ployee must be able to perform the es-
sential functions of the job. In Reigel v.
Kaiser Foundation Health Plan, the
court held that the plaintiff, a physician
with a shoulder injury, was not quali-
fied for a particular job because she
could not perform the job’s essential
functions, which included lifting pa-
tients. The court noted that the em-
ployer did not need to hire someone to
assist the physician in performing
evaluations because “the law does not
require an employer to hire two in-
dividuals to do the tasks ordinarily as-
signed to one.”27

Similarly, in Sieberns v. Wal-Mart
Stores, the court noted that the plaintiff
could not stock and price certain mer-
chandise. Because these were essential
functions of her job as a sales clerk, the
court held that Wal-Mart did not have
to accommodate her by hiring someone
else to perform these duties.28

Providing Special Equipment
Acquiring or modifying equipment to
enable a disabled employee to perform
his or her job also is a reasonable ac-
commodation under the ADA.29 For
example, employers may be required to
provide optical scanners (reading ma-
chines) for employees with visual im-
pairments, or a TTY-relay system (a
customer talks to a relay operator, who
types the customer’s words and relays
them to a screen) for employees with
auditory impairments. The additional
equipment or device is required unless
acquiring it poses an undue hardship
on the employer.

Restructuring a Job
Job restructuring generally refers to
modifying a job to reallocate or redis-
tribute nonessential functions, or al-

limit an internal medicine
physician’s duties to su-
pervisory and administra-
tive work, because this
would eliminate essential
functions of her posi-
tion.31

Providing Light-
Duty Work
An employer has no affir-
mative duty to create a
light-duty position when
no such position previ-
ously existed. However, if
an employer has existing
light-duty jobs, it may
have to consider reassign-
ing an employee with dis-
abilities to one of these
positions as a reasonable
accommodation.

A question that often arises is
whether an employer may create a
light-duty job for a limited time. The
EEOC has stated that “an employer is
free to determine that a light duty posi-
tion will be temporary rather than per-
manent.”32 In Champ v. Baltimore
County, the court held that the em-

The employer of this
woman with diabetes
accommodates her with
periodic breaks to check
her blood-sugar levels.

tering when or how a function is to be
performed. The statute requires job re-
structuring as a means of reasonably ac-
commodating a disabled employee.30

An employer does not have to re-
allocate essential functions as an ac-
commodation. In Reigel the court said
that the employer was not required to

Providing special equipment such as a TDD (telecommunication device for deaf
persons, pictured above; also called a TTY, from its origin in teletype technology)
can be a reasonable accommodation under the ADA.
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ployer did not have to keep an injured
police officer in a temporary light-duty
position permanently, even though the
officer had been in the position for
nearly sixteen years.33

A related question is whether an em-
ployer may reserve light-duty work for
employees who have sustained on-the-
job injuries. The EEOC’s position is
that an employer may not reserve exist-
ing light-duty jobs for on-the-job inju-
ries,34 but one can make a strong argu-
ment otherwise. Reserving light-duty
jobs for people with injuries that
qualify for workers’ compensation does
not discriminate on the basis of disabil-
ity. It does differentiate on the basis of
where a person is injured, but an em-
ployee with any type of a disability is
eligible for such a light-duty job if he or
she has sustained a workplace injury.

The Seventh Circuit Court recently
addressed this issue in Dalton v.
Subaru-Isuzu Automotive. Disagree-
ing with the EEOC, the court held
that light-duty positions could be re-
served for employees who had sus-
tained work-related injuries. “[N]oth-
ing in the ADA,” the court noted, “re-
quires an employer to abandon its le-
gitimate, nondiscriminatory company
policies defining job qualifications, pre-
requisites, and entitlements to intra-
company transfers.”35

Offering Part-Time or Modified
Work Schedules
An employer may be required to change
an employee’s work schedule as reason-
able accommodation. A modified work
schedule can include any number of
changes, including different arrival and
departure times, periodic breaks during
the day, or different times at which cer-
tain functions must be performed. Em-
ployers should carefully assess whether
a modification of an employee’s work
hours would significantly disrupt their
business operations, thus causing an
undue hardship, or whether the essen-
tial functions may be performed at
varying times with little or no impact.

With respect to part-time employ-
ment, an employer is not required to
create a position if none previously ex-
isted. For example, in Terrell v. USAir,
the court examined whether the airline
should have allowed a reservations
agent with carpal tunnel syndrome to

work part-time. The court held that if
USAir had no part-time jobs available,
it was not required to create one. Spe-
cifically, the court stated, “[W]hether a
company will staff itself with part-time
workers, full-time workers, or a mix of
both is a core management policy with
which the ADA was not intended to in-
terfere.” The court rejected the em-
ployee’s claim that the part-time work
was inherently reasonable merely be-
cause the employer had temporarily re-
duced the employee’s hours on prior
occasions.36 Similarly, in Millner v. Co-
Operative Savings Bank, the court
found that full-time work was an essen-
tial function of a staff real estate ap-
praiser’s job and the employer therefore
was not required to allow her to work
on a part-time basis.37

Reassigning an Employee to
a Vacant Position
The ADA specifically lists reassignment
as a form of reasonable accommoda-
tion.38  Despite this, some employers
have argued that reassignment is not a
reasonable accommodation because, by
virtue of having to be reassigned, a per-
son is not “qualified” to perform the
essential functions of his or her position
and therefore is not protected under the
statute. Courts have generally rejected
this argument, as have the EEOC and
the U.S. Department of Justice.39

The EEOC declares that, when an
employer reassigns an employee, the
reassignment must be to a vacant posi-
tion that is substantially equivalent in
terms of pay, status, geographic loca-
tion, and so forth. “Vacant” means that
the position is available when the em-
ployee requests reasonable accom-
modation or that it soon will become
available. If there is no vacant, equiva-
lent position, the employer may reas-
sign the employee to a vacant, lower-
level position.40

Employers frequently ask whether,

in carrying out their reassignment obli-
gation, they may require the employee
to compete with other applicants for
the vacant position. The EEOC main-
tains that if an employee is qualified for
a position, he or she is entitled to it
without having to compete.41 Likewise,
some courts have held that reassign-
ment does not mean simply allowing
the employee to compete for an open
position. For example, in Aka v. Wash-
ington Hospital Center, the court noted
as follows:

[T]he word reassign must mean
more than allowing the employee to
apply for a job on the same basis as
anyone else. An employee who on
his own initiative applies for and
obtains a job elsewhere in the en-
terprise would not be described as
having been “reassigned”; the core
word “assign” implies some active
effort on the part of the employer.42

At least one appellate court, however,
has suggested that reassignment simply
means having the opportunity to com-
pete for a vacant position.43

Employers should be aware of the
limitations on their reassignment obli-
gations. First, reassignment is available
to employees only, not to applicants.
Second, an employer does not have to
bump another employee from a job or
create a new position in order to reas-
sign an employee with disabilities.
Third, the ADA does not require an em-
ployer to promote a disabled employee
as an accommodation. Finally, a person
must be reassigned only to a job for
which he or she is qualified (with an
accommodation if necessary).

Changing an Employee’s Supervisor
An employer is not required to change
an employee’s supervisor as a rea-
sonable accommodation. In Weiler v.
Household Finance Corporation, the
plaintiff alleged that she was experi-

Job restructuring generally refers to
modifying a job to reallocate or redistribute
nonessential functions, or altering when or
how a function is to be performed. . . . An

employer does not have to reallocate essential
functions as an accommodation.
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encing job-related stress and anxiety.
She claimed that, by denying her re-
quest to transfer her to a new supervi-
sor, the employer had failed to reason-
ably accommodate her. The court con-
cluded that

the ADA does not require HFC
to transfer Weiler to work for a
supervisor other than Skorupka, or
to transfer Skorupka. . . . Weiler asks
us to allow her to establish the con-
ditions of her employment, most no-
tably, who will supervise her. Noth-
ing in the ADA allows this shift in
responsibility.44

Similarly, in Wernick v. Federal Reserve
Bank, the court held that the em-
ployee’s request for a different super-
visor was unreasonable because “one of
the essential functions of Wernick’s job
was to work under her assigned super-
visor.”45

Although an employer is not re-
quired to provide an employee with a
new supervisor as a reasonable accom-
modation, nothing in the ADA prohib-
its the employer from doing so. More-
over, the ADA may require alteration of
supervisory methods as a reasonable
accommodation.

Offering Leave without Pay
The EEOC maintains that unpaid leave
is a form of reasonable accommoda-

tion, and most courts
seem to agree. Un-
paid leave may be
appropriate when a
person expects to re-
turn to work after re-
ceiving treatment for
a disability, recover-
ing from an illness, or taking some
other action related to his or her dis-
ability.

The question that often arises is
how much leave a person must be given
as a reasonable accommodation. The
analysis requires a very fact-specific
inquiry into whether a particular
amount of time imposes an undue hard-
ship on the employer. The courts, how-
ever, have provided some guidance. In
Nunes v. Wal-Mart Stores, the court
suggested that holding a job open for a
lengthy period might not be an undue
hardship for an employer when the em-
ployer’s policy allowed employees to
take up to one year of leave and it regu-
larly hired seasonal employees to fill
vacant positions.46 Similarly, in Hasch-
mann v. Time Warner Entertainment
Company, the court held that holding
an employee’s job open for two to four
weeks would not pose an undue hard-
ship in light of the evidence that the job
had been vacant for a number of
months before the employee was hired,
it had taken six months to fill the posi-
tion after the employee was fired, and

other employees were able to do the job
on an interim basis.47

Although the EEOC’s stance on this
issue has fluctuated, the agency’s most
recent position is that if an employee
cannot provide a fixed date of return,
the employer may deny the leave if
it can show undue hardship because
of the uncertainty.48 The courts have
agreed. For example, in Rawlings v.
Runyon, the court stated that rea-
sonable accommodation does not re-
quire providing indefinite leave while
an employee processes a disability re-
tirement application.49 Likewise, in
Mitchell v. AT&T Corporation, the
court held that “reasonable accom-
modation does not require the em-
ployer to wait indefinitely for the
employee’s medical conditions to be
corrected.”50

As is the case with leave taken under
the Family and Medical Leave Act, a
person may not be penalized for work
missed during leave that was taken as a
reasonable accommodation. According
to the EEOC, if an employer has a “no-
fault” attendance policy (a policy of

Left: A woman with limited reach
demonstrates the top of the range
for a reach by a person seated in a
wheelchair.

Below: A diagram, courtesy of the
Center for Universal Design, shows
the reach range for a person for wall-
mounted objects such as light switches,
electrical outlets, and bathroom
dispensers.

C
o

u
rt

es
y 

o
f 

th
e 

C
en

te
r 

fo
r 

U
n

iv
er

sa
l D

es
ig

n
, S

ch
o

o
l o

f 
D

es
ig

n
, N

.C
. S

ta
te

 U
n

iv
er

si
ty



winter 2000, popular government   25

The burden of proof is on the em-
ployer to present credible evidence that
an accommodation poses an undue
hardship. In Bryant v. Better Business
Bureau, the court noted that the
employer’s defense of undue hardship
must have “a strong factual basis and
be free of speculation or generalization
about the nature of the individual’s de-
sirability or the demands of a particu-
lar job.”53 Moreover, the court sug-
gested that an employer may not rely on
the undue hardship defense unless it has
conducted an analysis to determine
whether the accommodation presents
an undue hardship.

Conclusion

The ADA remains a legal labyrinth to
be explored warily by employers, em-
ployees, and their counsel. The EEOC’s
recent Enforcement Guidance on Rea-
sonable Accommodation provides a
useful roadmap, but the courts have fre-
quently disagreed with the EEOC’s in-
terpretations of the statute and have not
gone as far as the agency in protecting
workers. Reasonable accommodation
is an extremely fact-sensitive issue that
requires dialogue among all parties on a
case-by-case basis to iron out the ADA’s
ambiguities and to ascertain what will
work effectively for both an employee
with disabilities and an accommodating
employer.
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lowered sinks with knee space below.
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