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North Carolina local governments
do not have home rule. North
Carolina often is described as 

a Dillon’s rule state, but recent court de-
cisions have made clear that this desig-
nation is not accurate.1 So if North
Carolina is neither a home rule state nor
a Dillon’s rule state, what kind of state
is it, and how does it compare with
other states? Would North Carolina
local governments be better off with
home rule authority?

North Carolina local governments are
created by the state and derive all their
powers by delegation from it. In this
respect they are just like local govern-
ments in other states. Nationally,
however, the scope and structure of local
government powers varies. States often
are characterized as being either home
rule or Dillon’s rule states.2 “Home rule”
refers to a state delegation of broad
authority to local governments over mat-
ters of local concern. Dillon’s rule, de-
veloped in the late 1800s by Judge John F.
Dillon, is a rule governing judicial
review of local government actions. The
rule requires that the scope of authority
delegated to local governments be nar-
rowly construed. Unlike home rule, Dil-
lon’s rule does not actually describe the
structure of local government powers in
a state. Rather, when used to describe a
state, it usually means that local powers
are interpreted narrowly in the absence
of a legislative directive for a broad
interpretation.

This article describes how local gov-
ernment authority in North Carolina
compares with local government author-
ity in home rule states. North Carolina

local governments have been delegated
powers that probably are equivalent to
those enjoyed by local governments in
home rule states. But North Carolina’s
system of specific enabling legislation,
together with inconsistent standards of
judicial interpretation, contributes to a
lack of clarity in local government ad-
ministration. This article recommends
legislative changes that, if implemented,
would promote flexibility, efficiency,
and predictability for local governments
in carrying out the authority and
responsibility the legislature has
delegated to them under current law.

Home Rule

The U.S. Constitution allocates power
between the federal government and the
states. It does not mention local govern-
ments. Local governments are created
by states and have no inherent rights
either to their existence or to any partic-
ular grant of authority. As described by
the U.S. Supreme Court in the landmark
case Hunter v. City of Pittsburgh,

Municipal corporations are polit-
ical subdivisions of the state, created
as convenient agencies for exercising
such of the governmental powers of
the state as may be [e]ntrusted to
them . . . The number, nature, and
duration of the powers conferred upon
these corporations and the territory
over which they shall be exercised
rests in the absolute discretion of the
state . . . The state, therefore, at its
pleasure, may modify or withdraw
all such powers, . . . expand or con-
tract the territorial area, unite the
whole or a part of it with another
municipality, repeal the charter and
destroy the corporation. All this may
be done, conditionally or uncondi-
tionally, with or without the consent
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of the citizens, or even against their
protest. In all these respects the state
is supreme, and its legislative body,
conforming its action to the state
Constitution, may do as it will, unre-
strained by any provision of the Con-
stitution of the United States.3

Local government powers are estab-
lished in state constitutions, state stat-
utes, or some combination of the two.
In home rule states, local government
authority over local matters is delegated
in broad terms, and local governments
are not generally required to obtain spe-
cific authority for particular activities.4

All but a few states have some form
of home rule authority.5 The difference
between states with and without home
rule may be stated simply: in a state
with home rule, local governments may
act on matters of local concern unless a
statute preempts local action; in a state
without home rule, local governments
may act on a matter only if a statute
authorizes local action. 

In addition to its eliminating the need
for specific enabling authority, home rule
often is understood to create a limitation
on interference by the state legislature in
matters of local concern.6 A review of
the constitutional and statutory provi-
sions, judicial interpretations, and com-
mentary about home rule suggests that
home rule does not in fact create signifi-
cant limitations on state legislative
control over local government author-
ity. As described later, both the legal
structure in most home rule states and
the judicial interpretations of home rule
provisions preserve significant authority
for statewide legislation preempting
local authority.

Examination of the specific language
of home rule delegations reveals that
many of them actually reserve to the
state substantial authority to legislate
through general laws. A typical home
rule grant authorizes a local government
to “make and enforce local police, sani-
tary and other regulations as are not in
conflict with its charter or with the gen-
eral laws.”7 Similar formulations grant
authority to local governments to deter-
mine their local affairs and government
“not inconsistent with the laws of the
General Assembly,” and to authorize
local charters “subject to and controlled

by the general laws.”8 Other expressions
of home rule provide authority over all
local matters “not expressly denied by
general law or charter” or “subject to
such limitations as may be prescribed by
the legislature.”9

In some states, home rule is not pro-
vided for in the constitution but is purely
a matter of legislative creation.10 In
these states the legislature has complete
discretion in developing and modifying
the scope of home rule authority that 
it has granted. Indeed, whether the
home rule power originates in the con-
stitution or in legislation, home rule
powers often are shaped by lists of
specific delegations, to which the local
charters must conform.11

Clearly, then, the home rule authority
granted is not absolute. Judicial inter-
pretations about what issues are state-
wide and what issues are local, and
about which local provisions are in
conflict with general laws, sometimes
have a narrowing impact on the scope
of the home rule delegation. Litigation
involving the scope of home rule author-
ity also is affected by whether courts use
Dillon’s rule or a more generous standard
of judicial review when analyzing the
scope of local authority.

Most of the litigation in home rule
states involves the  issue of what consti-
tutes a matter of statewide versus local
concern. According to an authoritative
treatise on local government law, “[t]here
is no clear or workable test separating
local from general concerns. Courts have
acknowledged that there is considerable
overlap in these two categories.”12 Mat-
ters of local concern sometimes are de-
fined as those whose results affect “only
the municipality itself, with no extrater-
ritorial effects.”13 Although courts have
generally concluded that structural and
administrative functions internal to the
local government are matters of local
concern, a wide range of local govern-
ment activities may be viewed as involv-
ing matters of statewide concern.14 These
may include police power regulations as
well as local employment compensation
and employment policies.15

As noted earlier, home rule delegations
that require consistency with general
laws reserve to the state substantial pre-
emptive authority. Courts use the follow-
ing analysis to determine whether local

provisions conflict with general laws: 
a conflict exists if the local provision al-
lows what state law prohibits, or prohibits
what state law allows.16 In some states
the analysis tracks implied preemption,
under which the local action is invalid if
the court concludes that general laws
indicate a legislative intent to foreclose
local regulations on particular subjects.17

Courts determining whether particular
local actions conflict with general laws
have reached different conclusions about
whether a home rule provision author-
izes local governments to go beyond a
general law, or whether such action con-
stitutes a conflict.18

Many home rule charters are limited
by statewide general laws, so another
important issue is whether these laws
may preempt matters of purely local
concern. A few constitutions specify the
areas in which the state may regulate by
general law, to which local charters must
conform. In other states, courts have
assumed that the state’s authority is
limited to matters of statewide concern.19

In still other states, however, the law
provides that the state legislature may
enact laws on local matters as long as it
does so by general laws, rather than by
local or special laws.20

The Colorado Constitution is one of
only a few specifically providing that
local ordinances on matters of local
concern override conflicting state laws.21

In interpreting this provision, courts have
acknowledged that some issues involve
matters of mixed state and local concern,
and a complex judicial standard has
evolved. When the matter is of mixed
concern, the local government may act
as long as there is no conflict with state
law. In the event of a conflict, state law
supersedes.22

The Colorado Supreme Court applied
this analysis in a case brought by two
home rule cities challenging state uni-
form laws governing the use of red-light
cameras.23 Although prior case law held
that traffic enforcement on local streets
was a matter of local concern, the court
found that the interest in uniformity jus-
tified state preemption. Strong dissents
in this and another recent Colorado case
suggest that, despite the court’s attempt to
set a definitive standard, clear delinea-
tions of appropriate spheres of authority
in home rule states remain elusive.24
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In addition to these structural limita-
tions, judicial interpretation of home rule
authority sometimes has had a limiting
effect. Although the prevailing notion is
that states have either home rule or Dillon’s
rule, courts in home rule states some-
times use Dillon’s rule to interpret the
scope of local government authority.25

Some courts have held that the grant of
home rule itself constitutes a rejection of
Dillon’s rule.26 The presence of home rule
authority, however, has not consistently
guaranteed deferential review of local
authority by the courts. Some states
have enacted constitutional or statutory
provisions that specify
the appropriate stan-
dard for reviewing the
scope of authority
granted, in some cases
explicitly rejecting the
Dillon’s rule formula
in favor of a more
liberal construction.27

Despite structural and judicially
created limitations, local governments
in home rule states have successfully re-
lied on their broad authority to support
even controversial local initiatives. The
Pennsylvania Supreme Court recently
upheld a local policy extending employee
benefits to employees’ life partners
against a challenge that the policy con-
flicted with state law defining marriage.28

Home rule authority has supported city
regulation and litigation regarding fire-
arms use and manufacturing.29 On the
other hand, restrictions on lawsuits
against gun manufacturers are among
the general laws that limit local author-
ity, even in home rule states.30

Home rule also has been interpreted to
include the authority to use eminent do-
main for economic development purposes
and to impose special assessments and
fees to offset the cost of development.31

Recent reaction to the U.S. Supreme
Court decision in Kelo v. City of New
London, however, has included proposed
legislation that would limit use of eminent
domain for economic development and
would expressly preempt local authority
even in home rule jurisdictions.32

Contemporary assessments of home
rule in some states indicate that it pro-
vides much flexibility within the scope
of powers that are not preempted.33

However, Home Rule in America: 

A Fifty-State Handbook, based on a
recent comprehensive national survey of
local government home rule, suggests
that expectations of autonomy through
home rule have been largely disappointed.
Numerous entries in this publication
begin or end by noting such disappoint-
ment, referring to home rule as “more
myth than reality” and observing that it
has not resulted in freedom from “state
interference.”34 The publication also notes
that citizens in some home rule states
have chosen not to pursue local govern-
ment charters even when they have the
option to do so by local initiative, and

that the usefulness of
home rule may be
more influenced by
the political, economic,
historical, and other
social factors present
in a particular state
than by the governing
legal structures.35

Local Government Authority 
in North Carolina

Despite their lack of broad home rule
delegation, North Carolina local gov-
ernments have been delegated powers
substantially equivalent to and in some
cases greater than those enjoyed by
local governments in states with home
rule. As noted earlier, North Carolina
local government authority exists by
statutory delegation. Some provisions 
in the state constitution relate to local
governments, but most of them either
authorize the legislature to enact provi-
sions relating to local governments or
limit local government actions.36 As 
the North Carolina Supreme Court has
stated, “It is a well-established principle
that municipalities, as creatures of
statute, can exercise only that power
which the legislature has conferred
upon them.”37 Nothing in the consti-
tution or other law limits the extent to
which the state can withdraw or preempt
authority previously delegated to local
governments. Also, the scope of author-
ity delegated and the possibility of im-
plicit preemption are subject to interpre-
tation by the courts.

In comparison with the broad delega-
tions typical of home rule states, the re-
quirement for specific statutory authority

In home rule states, local
governments may act on matters
of local concern unless state law
prevents their doing so.
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in North Carolina local governments may
seem restrictive. However, the statutory
delegations in North Carolina—enabling
laws in Chapters 160A (governing cities)
and 153A (governing counties) of the
North Carolina General Statutes (here-
inafter G.S.)—actually encompass quite
a broad range of powers and authority. 

Most significant is a broad grant of
regulatory authority. Under this
delegation a city or a county may, by
ordinance, “define, prohibit, regulate,
or abate acts, omissions, or conditions
detrimental to the health, safety, or
welfare of its citizens and the peace 
and dignity of the [city or county]; and
may define and abate nuisances.”38

For cities the statute requires that or-
dinances be consistent with the laws
and the constitutions of North Carolina
and the United States.39 State courts
have held that the same limitation
applies to counties.40 Beyond this limi-
tation the broad grant of regulatory
authority does not contain specific
procedural or other limitations. 

More specific statutes authorizing
regulation also exist, such as those
related to begging, sexually oriented
businesses, noise, possession or
harboring of dangerous animals, and
removal and disposal of abandoned and
junked motor vehicles.41 Further, both
cities and counties have extensive
authority to regulate land use and
development.42 A separate statute
provides that the enumeration of spe-
cific regulatory powers is not intended
to limit the general authority granted in
the broad-delegation statute.43

State statutes also authorize local
governments to operate listed public en-
terprises and to operate other facilities,
including libraries, public recreation
facilities, hospitals, and animal shelters.44

Although the activities authorized for
cities and counties have increasingly be-
come overlapping, some activities only
cities are authorized to conduct, and
some activities, only counties.45 Most
notably, road construction and main-
tenance are limited to cities and the
state, and counties have exclusive local
responsibility for schools and a number
of state-mandated functions, such as
public health, mental health, and social
services. Counties also have primary
local responsibility for courts.

Local governments in North Caro-
lina have authority to generate revenue
through the property tax (subject to
specific limitations regarding uses and
amounts), local option sales taxes,
special assessments (for listed purposes),
user fees, and miscellaneous other local
taxes and charges.46 Cities and counties
have specific authority to engage in a
wide range of activities to promote local
economic development.47 North Carolina
cities have authority to annex property,
by petition from affected property owners
and on their own initiative without ap-
proval of the property owners, subject
to certain conditions relating to degree
of development and
ability to deliver
services.48

Local governments,
including cities and
counties, have broad
authority for interlocal
cooperation, including
the authority to
exercise powers and
engage in undertakings
jointly, through joint agencies or through
contracts.49

Cities and counties have authority
for some purposes to establish separate
entities, such as service districts or
authorities, governed by the city council
or the county board of commissioners,
or its appointees, but with separate
authority to tax, borrow, or regulate.50

They also have authority to establish
regional authorities to address issues as
provided by specific statutes.51

With regard to certain structural as-
pects of local government, the legisla-
ture has delegated what might be
considered home rule–type authority.
City and county governing boards have
authority to change, without legislative
approval, specified aspects of the local
government organization and structure,
including the number, terms, and method
of election of governing board mem-
bers.52 Cities have authority to change
their name and “style”—that is, whether
they are called city, town, or village.53

These changes may be made by the gov-
erning board by ordinance, or on citizen
initiative subject to a referendum.54

State laws are restrictive, however,
regarding local government administra-
tive functions, including public records,

open meetings, finance (including bud-
get preparation and adoption, and
accounting and disbursement of funds),
procurement, property disposal, con-
flicts of interest, and voting by the local
governing board.55 These laws generally
apply to local governments (and in
some cases, to state agencies) uniformly,
without regard to the size of the juris-
diction, and they contain specific
minimum requirements. 

This summary of delegated authority in
North Carolina illustrates the wide range
of subjects that are both specifically and
generally addressed in state law. For each
process or activity to be undertaken by

a local government,
local attorneys and
other officials must
understand both the
scope of authority
granted and any pro-
cedural requirements
that apply. 

Thus, although the
state legislature has
delegated significant

authority to address local and even ex-
traterritorial matters, the form in which
these delegations are made includes, in
many cases, specific substantive and
procedural limitations. The dual nature
of these statutes, being both enabling
and limiting, is of particular significance
given the default presumption against
inherent authority. Situations inevitably
arise in which it is not clear whether a
specific statute encompasses authority
for a desired program or activity, and
whether specific substantive or pro-
cedural limitations exclude similar op-
tions that are not enumerated. 

When the authority for a particular
activity is not clear, local governments
may seek special legislation—a “local
act”—to provide clear authority. Local
governments also regularly seek special
legislation to make local modifications
to specific procedural limitations con-
tained in the general law. Although the
constitution prohibits local acts on cer-
tain subjects, local modifications affect-
ing a wide range of subjects are easy to
obtain.56 As long as the legislators who
represent the local government support
the proposed change, the rest of the
legislature will rarely oppose it. Indeed,
legislators often view their support of

North Carolina city and county
governments have powers
substantially equivalent to 
those enjoyed by their counter-
parts in home rule states.



have and may exercise only those powers
that are “granted in express words; . . .
those necessarily or fairly implied in, or
incident to the powers expressly granted;
. . . and those essential to the declared
objects and purposes of the corporation
—not simply convenient, but indispens-
able.”57 The rule further provides that
“any fair, reasonable doubt concerning
the existence of power is resolved by the
courts against the corporation, and the
power is denied.”58

Although North Carolina courts have
historically applied Dillon’s rule in cases
involving the scope of local government
authority, since the early 1970s, state law
has contained a provision expressing the
legislature’s intention that local govern-
ment authority be broadly construed.
The city provision reads as follows: 

It is the policy of the General
Assembly that the cities of this 
State should have adequate authority
to exercise the powers, duties,
privileges, and immunities conferred
upon them by law. To this end, the
provisions of this Chapter and of city
charters shall be broadly construed
and grants of power shall be con-
strued to include any additional and
supplementary powers that are
reasonably expedient to carry them
into execution and effect . . .59

The statute contains the proviso that
“exercise of such additional or supple-
mental powers shall not be contrary to
the State or federal law or to the public
policy of this State.”60 As noted earlier,
statutes for both cities and counties also
explicitly indicate that specific enumer-
ations of regulatory powers are not
exclusive and do not limit authority
under the broader delegation of general
ordinance-making authority.61

Despite this directive, North Carolina
courts have continued intermittently to
apply Dillon’s rule (and other limiting
constructions), even though the rule
appears to be entirely inconsistent with
the more generous standard in the
statute.62 As shown in a recent compre-
hensive analysis of Dillon’s rule in
North Carolina, the record of cases is
quite mixed, both in terms of outcomes
(that is, which activities have been held
to be within the local government’s
authority and which have not) and,
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local legislation as a tangible constituent
service. Also, the local act system, when
used to authorize new or innovative
programs or activities, arguably pro-
vides a kind of pilot system, allowing a
few jurisdictions to try out new ideas
before they are authorized statewide. 

On the other hand, the legislative
landscape that shapes local authority 
is made somewhat more complicated 
by the presence of local acts that 
modify authority for one or more 
units through provisions that are not
incorporated into the codified general
statutes. Local attorneys sometimes fear
that the presence of a local bill specif-
ically authorizing a particular power 
for a particular jurisdiction implies that
the power does not otherwise exist in
the general law. 

Judicial Interpretation

Judicial review of local government
authority also complicates matters for
North Carolina local governments.
Inconsistency in state court decisions on
whether a challenged activity is author-
ized by state law has added to the com-
plexity of the specific delegation system
in North Carolina. 

In a case involving an allegation that
a local government action is invalid for
lack of statutory authority, the role of
the court often is to determine whether
the challenged action is within the scope
of authority granted, even though it may
not be expressly enumerated in a statute.
Also, a case may require an analysis of
whether the action is preempted, either
explicitly or implicitly, by other state
legislation. 

The basic job of the court, then, is to
determine whether the legislature in-
tended to authorize the challenged local
action. Courts have created various
rules for construing statutes, through
which they determine how narrowly or
broadly they should interpret specific
delegations. In the absence of legislative
statements expressing the legislature’s
intent regarding the standard of review,
courts have historically applied a narrow
standard.

As noted earlier, Dillon’s rule was
specifically developed to address ques-
tions about the scope of local government
authority. It states that local governments C
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more importantly, in terms of the legal
standards applied by the court.63

A watershed decision was rendered
in 1994 when, in Homebuilders Associ-
ation of Charlotte v. City of Charlotte,
the North Carolina Supreme Court
upheld Charlotte’s imposition of fees for
regulatory permits, specifically relying
on the broad-construction statute and
refusing to apply Dillon’s rule.64 This
case did not end the judiciary’s pattern of
variable approaches, however. Later that
year, in Bowers v. City of High Point, the
supreme court used Dillon’s rule to
invalidate a local government employ-
ment benefit policy that went beyond
the provisions of the statute governing
benefits.65 More recently, in Smith Chapel
Baptist Church v. City of Durham, the
supreme court ruled that imposition of
fees for stormwater programs exceeded
the authority granted to local govern-
ments to charge fees for utility systems.66

The most significant recent case in
this area, Bellsouth Telecommunications v.
City of Laurinburg, exhibits a valiant
effort by the state’s appellate court fi-
nally to bury Dillon’s rule and to recon-
cile prior seemingly inconsistent rulings
under a unifying standard for judicial
review.67 Followers of local government
law may be cautiously
optimistic about some
strong statements in
this case but hesitant
to see them as a major
step toward predict-
ability.

In Bellsouth
Telecommunications
the North Carolina
Court of Appeals held that the use of a
municipal cable system for a fiber optic
network was within the scope of
authority granted to operate a “cable
television system.” Placing its rationale
clearly within  the Homebuilders Asso-
ciation precedent, the court relied on the
broad-construction statute, holding that
its language has replaced Dillon’s rule
and should be applied in cases in which
there is an ambiguity in the authorizing
language, or the powers clearly author-
ized reasonably necessitate “‘additional
and supplementary powers’ to carry them
into execution and effect.”68 In reconcil-
ing the prior rulings in the Bowers and
Smith Chapel cases, the court explained

that Dillon’s rule is appropriate “where
the plain meaning of the statute is with-
out ambiguity.”69

Although the court’s opinion provides
a refreshingly honest look at the variable
records of prior cases, how much predic-
tability the newly enunciated standard
will provide is uncertain. The focus will
be on whether a particular statute is
ambiguous or whether, instead, it has a
plain meaning on which the court can
rely to determine whether the authority
in question has clearly been delegated. 

Also, courts will be responsible for
deciding when powers authorized “ne-
cessitate additional and supplementary
power to carry them into execution and
effect.” What evidence the court will rely
on in making this determination is diffi-
cult to discern. In the Bellsouth Tele-
communications case, the court applied
the new standard to determine whether
a fiber optic network fell within the plain
meaning of “cable television system” as
defined in the enabling statute. Conclud-
ing that the language of the statute was
ambiguous, the court applied the broad-
construction rule. Although it recognized
that the legislature could not have antici-
pated the technological developments
that led to the issue presented, the court

upheld the city’s
authority, concluding
that “the legislature’s
intent in 1971 was to
enable the municipal-
ity’s public enterprise
to grow in reasonable
stride with techno-
logical advancements,
as it is this advance-

ment which marks the ever-approaching
horizon of necessity.”70 A less sympa-
thetic court might have concluded that
the legislature could not possibly have
intended to authorize technology that
did not exist when the enabling law 
was enacted.

In cases analyzed under the new
standard, the determination of whether
a contested provision is ambiguous or
clear may have a significant effect on the
outcome. When statutes are clear, local
governments are likely to argue (as they
most certainly would have, had the
Smith Chapel case been reviewed under
this standard) that the challenged action
is an “additional or supplemental power”

necessary to carry the delegated author-
ity into execution and effect. As noted
earlier, the basis on which courts will
determine the necessity of such power is
not clear. The particular choice of word-
ing in enabling legislation will acquire a
new significance, and the legislature will
not find it any easier to anticipate future
local activities or innovations when de-
veloping that wording. Nor is the legis-
lative process likely to provide more
information that a court can use in de-
termining whether additional or supple-
mental authority is necessary or whether
the authority granted should be limited
to its plain meaning using Dillon’s rule.71

Recommendations

There are many subjective considerations
involved in answering the question of
whether North Carolina local govern-
ments need home rule. Some of these
considerations are discussed in an ex-
panded report of this research.72 North
Carolina local governments do not
appear to need home rule, at least in the
form that it exists in most states, in order
to secure broader or more comprehen-
sive authority over key local government
issues. As stated earlier, the authority
that local governments in North Caro-
lina have is probably as broad as, and in
some cases broader than, that in many
home rule states. To the extent that home
rule is seen as an avenue to freedom from
state involvement in issues perceived to
be local in nature, the sense of a need
for home rule is probably misplaced.
Home rule as it exists in most states sim-
ply does not place significant limitations
on state preemption of local authority.

From a practical standpoint, any
major change in the basic structure of
state-local relations in North Carolina is
unlikely. Local governments have been
delegated substantial and broad powers,
and the state relies on local governments
to deliver essential services to the citizens
of the state. North Carolina is known for
having politically strong local governments
that have historically enjoyed a good
working relationship with the legislature.
There is no political call for a constitu-
tional amendment, and the legislature is
unlikely to support any significant dimi-
nution in its ability to make statewide
law in its discretion. 

The broad-construction statute
has replaced Dillon’s rule and
should be applied in cases in
which there is an ambiguity in
the authorizing language.
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The specific delegation system in North
Carolina, however, is complicated and
may create more uncertainty in imple-
mentation than is necessary. The following
recommendations are intended to im-
prove flexibility, efficiency, and predict-
ability for local governments in carrying
out the powers delegated to them. These
recommendations do not argue in favor
of more substantive authority. Instead,
they suggest ways of improving the
system under which local governments
carry out currently authorized activities. 

1. Reduce unnecessary statutory detail.
The legislature should impose on itself a
practice of wording enabling legislation
as broadly as possible, specifically avoid-
ing substantive or procedural detail that
does not promote important statewide
policies. This practice would be consis-
tent with the already stated policy that
the legislature intends to delegate suffi-
cient authority to “carry into execution
and effect” the authorized activity.73

Particularly with respect to internal
administrative functions, leaving pro-
cedural details to the local units seems
appropriate. For issues such as when to
require governing board approval of
certain transactions and what methods
to use for soliciting bids or disposing of
property, local units should have flexi-
bility to establish procedures appropriate
to their size, staffing, and management
philosophy. Even the author of the
restrictive Dillon’s rule believed that a
more deferential standard of judicial
review should apply to the mode
adopted for carrying out authorized
powers and that there should be no
presumption against such decisions as
long as they are reasonable.74

This recommendation could be im-
plemented prospectively. Also, a process
could be undertaken to review and
recommend changes in existing law in
order to establish a consistent degree of
specificity. Implementation of this prac-
tice in drafting and amending enabling
legislation could provide flexibility in
local administration and might reduce
the need for local bills modifying man-
dated procedures. The purpose of this
recommendation is to draw attention at
the state level to the trade-off between
specificity in enabling statutes and flexi-
bility in local administration. 

2. Clarify the standard of judicial review.
The legislature should clarify the scope and
applicability of the broad-construction
approach that courts must use in
reviewing cases challenging local gov-
ernment authority. As noted earlier, the
courts continue to struggle with the
meaning of the broad-construction
statute. Even the most recent interpre-
tation, though perhaps more consistent
with the statute’s intent, requires use of
Dillon’s rule in cases in which the statute
in question is not ambiguous. The use of
ambiguity as a standard for determining
when broad construction applies is un-
likely to improve predictability and does
not appear to be consistent with the
legislative directive to include additional
powers necessary to carry into effect the
activity authorized.75

First, the legislature should clarify
whether the broad-construction provi-
sion applies to authority granted outside
the scope of G.S. Chapters 160A and
153A. As currently written, the directive
for broad construction relates only to
powers granted in those chapters and in
local acts, including local charters. In
reality, local government authority can
be found in many important provisions
outside the basic city and county statutes.76

Although the legislature may not intend
to extend the broad-construction lan-
guage to some delegations, such as the
authority to levy taxes, there is no logical
basis for concluding that the standard
should not apply to police power regu-
lations that are authorized in other
chapters. The legislature should revise
the broad-construction directive so that
it applies to all delegated powers except
those exempted. Through this approach
the legislature could specifically list any
subjects, chapters, or specific grants of
authority to which the directive would
not apply, rather than letting the courts
determine the statute’s application be-
yond the basic city and county chapters.

Second, the legislature should revise
the broad-construction statute to cor-
rect the ongoing variability in judicial
review of local government authority.
As noted earlier, even the most recent
judicial interpretation of the statute falls
short of fully implementing its language.
Without diminishing the state’s role in
creating local government authority, or
its power of explicit and implicit pre-

emption, the legislature could clarify
that courts must interpret broadly the
powers that are delegated. This would
mean explicitly stating that the plain
meaning of the statute is not restrictive
and that powers beyond those plainly
delegated are included if they are neces-
sary to carry out the authority delegated
or if they are reasonably and appropri-
ately related and not in conflict with
other laws.77

Another approach would be to amend
the broad-construction statute to create
a presumption in favor of local author-
ity. A statement that additional and sup-
plemental powers shall be considered to
be included unless specifically or implicitly
preempted would, in effect, reverse the
provision in Dillon’s rule requiring any
fair, reasonable doubt about whether
authority exists, to be resolved against
the local government. As noted earlier,
this approach has been taken in several
home rule states. The formulation seems
more consistent with the legislative di-
rective of broad construction than the
approach most recently enunciated by
the court. The effect of the presumption
would be to place on a challenger the
burden of demonstrating that the action
is not reasonably related to delegated
authority or is in conflict with other law.

This recommendation gives meaning
and effect to the decades-old legislative
statement of intention for broad con-
struction. It suggests that, given a legis-
lative directive for broad construction,
it is more efficient for the legislature to
preempt the areas in which authority is
not intended, than for local governments
to seek to delineate the scope of author-
ity already granted.

3. Authorize local ordinances to
conform city charters and county local
acts to the general law. 
This final recommendation is for a minor
procedural improvement that could be
made with an amendment to the current
statutes that allow local governments to
make structural changes without legis-
lative approval (discussed on page 18).78

The legislature regularly approves local
acts to align city charters and other
local acts with the general law, but the
need for legislative involvement is purely
technical.79 Charters are local acts of the
legislature and can be amended only by
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another local act. There should be no
need for legislative approval, however,
when the purpose of the amendment is
to allow the local unit to follow the
existing general laws.

Conclusion

Despite their lack of official recognition
in the nation’s federalist structure, local
governments across the country, in states
with and without home rule, clearly carry
out important functions that affect the
daily lives of citizens and are essential in
the administration of state and federal
programs. Authority granted to local
governments is quite broad in both kinds
of states. If the notion that local govern-
ments in North Carolina need home rule
is based on an assumption that home rule
would provide greater freedom from
state preemption of local authority, the
assumption is false. However, incorpor-
ation of some aspects of home rule au-
thority into the North Carolina statutory
structure could better effectuate the ex-
isting legislative directive for broad con-
struction of local authority. The changes
suggested in this article are designed to
bring the law of local government au-
thority in North Carolina, as it exists in
statutes and cases, more in line with ex-
pressed legislative intent and to improve
the ability of local governments to carry
into effect the many functions and respon-
sibilities that they have been delegated.
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