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New Legal Protection for
Volunteers
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It is unclear whether the crisis in volunteerism was

real or greatly exaggerated. There have been very few
suits against volunteers in which reported judicial
opinions have been issued, and the settlements and

the verdicts that have garnered media attention—
outrageous ones like the preceding examples—are
about eight to ten years old. Suits that probably are

more representative often are subject to confidential
settlement agreements, and the insurance industry
generally will not release figures on actual awards

against the nonprofit organizations that they insure.
So, to put it more briefly, no one seems to know
which volunteers are really being sued, what they are

being sued for, and what kinds of damages they are
paying. This lack of hard data prompted critics of the
VPA to question whether the number of suits against

volunteers and their organizations has actually in-
creased.5

Whatever the situation, most people seem to agree

that fear of lawsuits, reasonable or not, has negatively
affected the willingness of some people to perform
volunteer services, as well as the willingness of some

organizations to use volunteers to perform certain
kinds of services and tasks.6

The VPA was enacted to prevent frivolous lawsuits

or outrageous damage awards against volunteers for
simple mistakes that occur during their volunteer ser-
vice. This article discusses the VPA’s basic provisions

and some of the issues the act raises. Specifically the
article addresses the following questions:

• How does the VPA protect volunteers?
• What does the VPA do for organizations that

use volunteers?The author is a research fellow at the Institute of Government.

Last year federal legislation called the Volunteer
Protection Act of 1997 (VPA)1  dramatically

changed the potential liability of many volunteers for

harm that they cause during volunteer service. Con-
gress enacted the VPA in response to a perceived
crisis in volunteerism—a belief that people were vol-

unteering less often because of fear of lawsuits. Ac-
cording to supporters of the VPA, this fear began
growing in the mid-1980s when the number of suits

against volunteers and their organizations increased,
as did the publicity that the suits received. Testimony
before the House of Representatives Judiciary Com-

mittee cited the following examples:

• A woman who was hit by a ball that her own

daughter failed to catch sued the sponsoring
Little League organization. The Little League
settled the case for $10,000.2

• A volunteer with “mountain rescue” in California
helped paramedics rescue a man who had fallen
from a boulder and injured his spine. The volun-

teer then coordinated a helicopter lift to the hos-
pital. The fallen man’s injuries rendered him a
quadriplegic, and he sued the rescuers for $12

million.3

• A fly ball injured a young Little League player
whom his coaches had placed in the outfield.

The claimants sued the Little League organiza-
tion, apparently alleging that the coaches knew
the boy was a born infielder. The Little League

settled this case for $25,000.4

(Opposite)
Volunteers
at work on
a Habitat for
Humanity
construction
site in
Durham.
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• How does the VPA affect the laws of North

Carolina relating to volunteer liability?
• How does the VPA affect persons harmed by

volunteers?

How Does the VPA Protect Volunteers?

In broad terms the VPA protects volunteers serving
governmental entities and nonprofit organizations
from liability for harm caused by negligent acts or

omissions during their volunteer service.7

Which Volunteers Does the VPA Protect?

The VPA defines “volunteer” as someone who does
not receive compensation (other than reasonable re-

imbursement for expenses incurred), or any other
thing of value in place of compensation, in excess of
$500 per year.8  Under this definition a director, an

officer, a trustee, or a direct-service provider for an
organization may be a volunteer. Before the VPA, in
states that had laws limiting volunteer liability, those

laws most often protected only directors and board
members, usually providing no coverage to direct-
service volunteers.9

The VPA does not protect all volunteers, however.
It covers only volunteers serving governmental enti-
ties and nonprofit organizations. The statute does not

define governmental entities, presumably because
they are easily identified. It defines nonprofit
organizations primarily by reference to tax-exempt

status under the Internal Revenue Code,10  but it also
may cover volunteers of nonprofit organizations that
are not tax exempt as long as the organizations oper-

ate primarily for the public benefit.11  A bar association
or another trade organization might meet this last
criterion.

If the volunteer serves a nonprofit group that prac-
tices activities constituting hate crimes, however, he
or she will not qualify for the VPA’s protection.12

“Hate crimes” are crimes that show evidence of preju-
dice based on race, religion, disability, sexual orienta-
tion, or ethnicity. For example, if a volunteer for the

Ku Klux Klan negligently causes harm to someone
while he is driving supplies to a KKK cross-burning,
the VPA will not protect him.

Volunteers providing services to individuals, or to
organizations that are not governmental entities or
nonprofit organizations, qualify for no protection at all

under the VPA. However, if a state has a law protect-
ing these non–VPA volunteers, the VPA would not

affect it. North Carolina has such a law, General Stat-

ute (hereinafter G.S.) 90-21.14, also known as the
Good Samaritan statute. It provides that anyone ren-
dering emergency health care to a person who is in

danger of serious bodily injury or death will not be
held liable for injuries sustained by the person during
the emergency assistance, unless the injuries were

caused by gross negligence, wanton conduct, or inten-
tional wrongdoing on the part of the person giving
assistance.

What Kinds of Volunteer Conduct Are
Not Protected?

Even volunteers who qualify for the VPA’s protec-
tion are not entirely shielded from liability for harm

that they cause during volunteer service. The inten-
tion of the VPA, as stated by its supporters in Con-
gress, is to protect qualified volunteers from liability

when they cause harm as a result of simple negli-
gence.13  At the most general level, “negligence” is the
failure to exercise the degree of care that a reasonable

person in like circumstances would exercise—in other
words, the failure to exercise due care. For example,
a volunteer at a church day-care center falls asleep

during the children’s nap time for approximately two
minutes. While she is asleep, one of the toddlers es-
capes the church’s fenced yard and is bitten by the

dog next door. This probably is a case of simple neg-
ligence, and the VPA will protect the volunteer from
liability if the toddler’s parents bring suit against her

for negligently failing to supervise their child.
Although protection from liability for harm caused

by simple negligence is a significant benefit to volun-

teers and seems to provide a fairly straightforward
standard for volunteers to follow, volunteers should be
aware of several conditions on, and exceptions to, this

protection.

Simple Negligence in Certain Situations

The VPA does not protect four kinds of simple
negligence. First, a volunteer can be held liable for
harm that results from simple negligence during an

activity that is not within the scope of the volunteer’s
duties. For example, if a volunteer for a meals-on-
wheels program attempts to fix the broken oven of a

meal recipient, the volunteer may be held liable for
harm caused by negligence in performing the repair.
Presumably the volunteer’s duties extend to con-

versing with the meal recipient while she or he is din-
ing and possibly to telephoning an appropriate person
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for assistance if the meal recipient needs it, but surely

the meals-on-wheels organization does not authorize
its volunteers to perform home repair while they are
on the job.

Second, and quite important, harm that occurs
while a volunteer is operating a motor vehicle, a ves-
sel, an aircraft, or another kind of vehicle for which

the state requires a license or insurance also is ex-
cluded from the VPA’s coverage.

Third, if the volunteer is engaged in an activity for

which the state requires a license or a certificate, but
the volunteer does not have the license or the certi-
ficate, he or she can be held liable for simple negli-

gence.
Finally, if the volunteer causes harm while under

the influence of drugs or alcohol, she or he can be

held liable even if the harmful conduct amounts only
to simple negligence.14

Gross Negligence

Next, harm caused by gross negligence is specifi-
cally excluded from the VPA’s liability protection. A

notoriously fuzzy concept, “gross negligence” signifies
more than ordinary inattention but less than con-
scious indifference to consequences.15  For instance,

a local representative of the National Rifle Association
volunteers to make a presentation on gun safety at an
elementary school. He takes a gun that he believes to

be unloaded; he firmly recalls that after he used it the
last time, he emptied it. However, one cartridge re-
mains in the gun. During the presentation the gun

goes off, shooting a student in the foot. The volunteer
had some reason to believe that the gun was not
loaded, so he was not consciously indifferent to the

danger. But he was going to give a presentation in
a room full of students, so his not double-checking
the gun may have represented more than ordinary

negligence.
As this example shows, it is hard to determine be-

forehand where the line between simple and gross

negligence lies. To some extent this uncertainty may
frustrate the VPA’s goal of giving volunteers compre-
hensible standards to guide their behavior. Also, exclu-

sion of gross negligence from the VPA’s protection
may thwart the goal of reducing the number of law-
suits filed against volunteers. Whether conduct

amounts to gross negligence often is not determined
until a judge renders judgment or a jury reaches a
verdict, and this fact may encourage a person injured

by a volunteer to come up with an allegation of gross
negligence.16

Intentional Torts

Finally, it is unclear whether the VPA restricts
liability for harm that a volunteer causes as a result

of an intentional tort, such as assault or battery. A
“tort” is a negligent or intentional act (or omission)
that causes harm, for which the person harmed may

bring a civil—as opposed to a criminal—suit. An “in-
tentional tort,” as opposed to a negligent tort (simple
negligence), is one in which harm results from an in-

tentional act. For example, a volunteer hall monitor in
a public school grabs a student to prevent her from
running down the hall, and accidentally breaks her

arm. This action is the intentional tort called battery.
The action that causes the harm—the arm-grabbing—
is specifically intended, even if the harm is not. Would

the VPA protect the volunteer from liability in this
case? The VPA and its legislative history leave the
question unanswered.

The VPA’s legislative history gives little guidance
on this question primarily because the issue of
whether intentional torts were protected was never

raised. Speakers at congressional hearings and in the
Congressional Record stressed repeatedly that the VPA
would protect only simple negligence, but, by way of

explanation, they frequently followed up with the
statement that volunteers should not be held liable for
harm resulting from honest mistakes or good-faith er-

rors. These statements can be read in (at least) two
ways: (1) the standard is a legal one, focusing on
whether the harmful conduct comes within the cat-

egory of simple negligence; or (2) the standard is more
commonsensical, focusing on the volunteer’s mind-set
when he or she acted in the way that caused harm.

So, on the one hand, as a matter of strict legal doc-
trine, intentional torts are not the same as negligent
torts: in determining whether an intentional tort has

been committed, courts focus not on whether the de-
fendant exercised due care but on whether the
intentional act caused harm.17  On the other hand, as

the hall monitor example illustrates, harm caused by
intentional torts may result from an honest mistake or
a good-faith error, just as in cases of simple negli-

gence.
The text of the VPA is slightly more helpful but

still not conclusive. Although the VPA’s supporters

emphasized that volunteers should not be held liable
when they cause harm while performing their services
in “good faith,” the text of the VPA does not contain

that term. This may mean that the term “simple neg-
ligence” should be understood in its legal, rather than
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moral, sense. And in terms of legal categories, inten-

tional torts seem to fit within the range of conduct
that the VPA excludes from its protection. The least-
blameworthy (in the sense of having the intention to

commit a bad act) conduct that the VPA excludes is
gross negligence, which requires no specific intent—
either to act or to cause harm. The most-blameworthy

conduct that the VPA excludes is willful or criminal
misconduct, which requires both intent to act and in-
tent to cause harm. Intentional torts, requiring the

intent to act but not the intent to cause harm, seem
to fall somewhere between these two kinds of conduct
and thus within the range of conduct excluded from

the VPA’s coverage.
Until a court of binding authority answers the ques-

tion of whether volunteers can be held liable under

the VPA for harm caused by intentional torts, North
Carolina volunteers should presume that they can be
held liable.

Other Exceptions

Although some clarity is lacking about what kinds

of conduct the VPA protects, it flatly excludes from
coverage several very clearly stated kinds of conduct.
Most obviously, the VPA protects qualified volunteers

from liability in certain civil suits, but it does not pro-
tect them from prosecution in criminal suits. Also, a
volunteer still can be held fully liable for harm caused

by an act that (1) constitutes a crime of violence18  or
an act of international terrorism for which the defen-
dant has been convicted in any court;19  (2) constitutes

a hate crime;20  (3) involves a sexual offense, as defined
by applicable state law, for which the defendant has
been convicted in any court; or (4) involves miscon-

duct for which the defendant has been found to have
violated a federal or state civil rights law.21  If a
volunteer’s conduct meets the criteria under (1), (3), or

(4), the injured person can sue that volunteer in civil
court only if the volunteer already has been found
guilty of such conduct in a separate judicial proceed-

ing. Hate crimes may be an exception to the latter
statement; the language of the statute seems to sug-
gest that a guilty verdict in a separate proceeding is

not necessary for a civil suit to proceed.

What Is the Nature of the VPA’s Protection?

The VPA provides that no qualified volunteer shall
be liable for harm caused by conduct protected by the

VPA. Also, when a volunteer can be held liable, the
VPA limits the circumstances in which she or he can

be made to pay punitive damages and restricts the

amount of noneconomic damages for which she or he
can be held responsible. Limitations on damages are
discussed in more detail later.

Volunteers should know what the VPA’s protection
means in real terms. Although it may have the prac-
tical effect of discouraging a person injured by a vol-

unteer from filing suit, it does not legally prevent such
a person from filing suit. Statements to the effect that
the VPA protects volunteers from suit are therefore

misleading. A court still must determine whether or
not the VPA protects a volunteer from liability.

Another important point, also discussed in more

detail later, is that the VPA does not limit a volun-
teer’s liability in a case brought against the volunteer
by the organization that he or she serves. This provi-

sion may seem like a backdoor way of significantly lim-
iting the actual protection that the VPA affords
volunteers. However, certain factors probably con-

strain governmental entities or nonprofit organiza-
tions from suing their own volunteers, factors that do
not constrain injured plaintiffs—for example, the fear

of scaring away all potential volunteers and the appar-
ent unpopularity of punishing volunteers for “simple
mistakes.”

What Does the VPA Do for
Organizations That Use Volunteers?

The VPA has no effect on the liability of any govern-

mental entity or nonprofit organization for harm
caused by one of its volunteers.22  So if under state law
an entity or an organization can be held “vicariously

liable” for the actions of its volunteers (that is, if it can
be held liable because of its relationship to the volun-
teer, not because it behaved negligently itself), the VPA

does nothing to change this state of affairs. Further, if
a governmental entity or a nonprofit organization is
immune from suit under state law, the VPA makes no

change (except as far as the injured parties are con-
cerned, a point discussed in “How Does the VPA Af-
fect Persons Harmed by Volunteers?” page 9).

On the other hand, the VPA specifically states that
it does not affect any civil action brought by a govern-
mental entity or a nonprofit organization against any

of its volunteers.23  Therefore, if an entity or an orga-
nization is sued for harm caused by one of its volun-
teers and is ordered to pay damages, it still may turn

around and sue the volunteer, seeking either partial or
complete reimbursement.
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Why Preemption?

“Preemption” means that the federal government
enacts a law that then replaces state laws inconsis-

tent with it. The fact that the VPA preempts inconsistent
state laws may be one of the statute’s most interesting fea-
tures. The legislative history of the VPA began in 1986. In
its initial form the bill did not involve a federal mandate. In-
stead, it used Congress’s power to impose conditions on fed-
eral money given to states.1  Until 1991 this bill encouraged
states to enact laws offering volunteers protection from li-
ability by requiring the secretary of health and human ser-
vices to reduce a state’s federal social services grant by 1
percent if the state did not enact such legislation.2  After
1991 and until 1997, the bill required the secretary to in-
crease the grant by 1 percent for any state that did enact
legislation giving liability protection to volunteers.3

In light of the VPA’s long legislative history as a permis-
sive rather than a mandatory measure, the sudden, late
change in approach is striking. It is even more striking when
one considers that it occurred in a Republican-dominated
Congress. As the party traditionally known for vigorous sup-
port of states’ rights, why would the Republicans pass leg-
islation that so significantly restrains the states from
tailoring their tort systems to fit their own volunteer situa-
tions?4  A possible explanation is money: as enacted, the
VPA costs the federal government nothing, whereas its ear-
lier (post-1991) versions might have required significant ex-
penditures in increased social services grants. As noted in
the main article (note 34), the stated explanation (not en-
tirely persuasive because the facts have been known since
1986) was the need to protect organizations that use volun-
teers on a nationwide basis.

Another interesting feature of the VPA’s mandatory
form is that now it probably is open to a constitutional chal-
lenge that it would not have faced in its permissive form.
The authority cited for the VPA’s preemption of inconsis-
tent state laws is the Commerce Clause of the United States
Constitution,5  which gives Congress the power to regulate
products and services that flow in or affect interstate com-
merce. According to the VPA’s findings, volunteer service
affects interstate commerce because volunteers provide
services that paid employees or government social service
programs would offer; suits against volunteers dissuade vol-
unteers from serving, thus requiring expenditures to sup-
port what otherwise would be free. Critics of the VPA’s

preemption approach argue that there are few, if any, find-
ings to support this assertion and that if the VPA is chal-
lenged as an unconstitutional exercise of Congress’s power
to regulate interstate commerce, it will be found unconsti-
tutional.

This argument has some merit. In U.S. v. Lopez,6  the
United States Supreme Court found that the Gun Free
School Zones Act, which made it a federal offense for a
person to possess a firearm on school premises, was an un-
constitutional exercise of Congress’s Commerce Clause
power because possessing a firearm on school premises was
neither a commercial activity nor an activity in any way
connected to interstate commerce. The Lopez opinion dem-
onstrated a new willingness on the Court’s part to question
congressional findings in the Commerce Clause arena.
However, the VPA probably is on sounder factual footing
than the Gun Free School Zones Act. Also, it has one cru-
cial provision that the Gun Free School Zones Act did not
have: it allows states to opt out when the parties are en-
gaged in activities that do not affect more than one state
(as discussed in the last paragraph of the section in the
main article entitled “What Kinds of Laws May the State
Enact?”).

Whether or not the anticipated constitutional challenge
will occur and be successful, it raises the point that there
are people who, with some cause, are not happy with the
VPA’s protection of volunteers.

Notes

1. U.S. Const. art. I, § 8, cl. 1.
2. See, e.g., H.R. 5196, 99th Cong., 2d Sess. (1986); H.R.

911, 100th Cong., 1st Sess. (1987).
3. See, e.g., H.R. 911, 102d Cong., 1st Sess. (1991). See

also John Porter, Essays on Issues: Volunteer Protection: The
Time Is Now, found at http://www.house.gov/porter/
essay_hr911.htm.

4. Indeed, the Republicans did not just vote to approve
the measure. A Republican representative from South
Carolina, Bob Inglis, proposed the amendment that made
the VPA a federal mandate. See H.R. 1167, 105th Cong., 1st
Sess. (1997).

5. U.S. Const. art. I, § 8, cl. 3.
6. U.S. v. Lopez, 514 U.S. 549 (1995).

How Does the VPA Affect
the Laws of North Carolina?

The VPA “preempts” (replaces) the laws of North
Carolina (and all other states) to the extent that they
are inconsistent with the VPA’s provisions.24  (For a

discussion of preemption, see above.) North Carolina

had a fairly small body of statutory law granting lim-
ited immunity to certain volunteers. These laws often

granted less protection than the VPA does, although
sometimes they granted similar protection. For ex-
ample, as discussed later, G.S. 1-539.10 granted certain

volunteers immunity when their conduct was not neg-
ligent. This law clearly offered less protection than the
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VPA does. On the other hand, the Good Samaritan
statute, discussed earlier, affords protection similar

to the VPA’s. The state has no laws that provide vol-
unteers more protection from liability than the
VPA does.

The result, then, is that volunteers who qualify for
the VPA’s protection are not governed by any of the
state immunity laws that were enacted before the

VPA. As is discussed later, the state may enact new
laws that are not inconsistent with the VPA, but these
laws may not reduce the level of protection to which

a volunteer is currently entitled under the VPA. Fur-
ther, there are state laws related to the issue of volun-
teer liability that are not touched on by the VPA.

These probably remain good law.

Which State Laws Are Preempted?

Before the VPA most volunteers in North Carolina
could be held fully liable for harm caused by negli-

gence or intentional wrongdoing during their volun-
teer service. Although at first glance G.S. 1-539.10
seemed to grant volunteers of charitable organizations

immunity from suit, it did so only when they were
acting in good faith and providing services that were
“reasonable under the circumstances.” That phrase is
the legal definition of behavior that is not negligent.
G.S. 1-539.10, then, granted volunteers of charitable
organizations immunity from suit when they least

needed it—that is, when they would not have been

liable for negligence anyway.
This lack of effective statutory law governing vol-

unteer liability meant that the issue was governed by

the common law (that is, judge-made law). Under the
common law, a volunteer could be held liable if her or
his behavior was negligent. Even though volunteer

service was a freely given, uncompensated activity, a
volunteer had a duty to exercise a reasonable degree
of skill and care in performing it. The common law no

longer applies to volunteers covered by the VPA.
North Carolina had several other laws that granted

liability protection to specific groups of volunteers—

for example, volunteer firefighters25  and guardians ad
litem26—but the protection was limited, as the VPA’s
is, to cases in which the conduct causing injury did

not involve gross negligence, wanton conduct, or in-
tentional wrongdoing. Although these laws did not
conflict with the VPA, they added nothing to its pro-

visions, and the volunteers in question now are cov-
ered by the VPA.

Which State Laws Remain Valid?

A North Carolina law gives sovereign immunity to

governmental entities, and this law remains good.
Under the doctrine of sovereign immunity (also
known as “governmental immunity”), a governmental

body such as a school board or a board of county com-
missioners may not be sued for harm resulting from
its own negligence or the negligence of its officers or

employees if the negligence occurs during the perfor-
mance of a governmental function.27 A governmental
entity may waive this immunity, and thus consent to

suit, by purchasing liability insurance.28 Purchasing
liability insurance waives immunity only for the kinds
of claims covered by the policy and only up to the

amount of coverage provided by it.
Laws that protect volunteers who are not covered

by the VPA, such as G.S. 90-21.14, also remain valid.

What Kinds of Laws May the State Enact?

Although the VPA has replaced most North Caro-
lina laws governing volunteers, the state may enact
new ones consistent with the VPA. By VPA definition,

certain kinds of laws are not inconsistent. The first cat-
egory includes laws that provide additional protection
from liability for “volunteers or [for] any category of

volunteers in the performance of services for a non-
profit or governmental entity.”29 Laws fitting into this

A volunteer (center) guides members of a Girl Scout troop
in an activity.
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category might expand the protection granted to all
volunteers of governmental entities or nonprofit orga-
nizations. For example, the state might enact a statute
providing that “no volunteer of a qualified entity shall

be held liable for harm resulting from the performance
of acts or omissions within the scope of his or her du-
ties for the entity, provided that such acts or omissions

do not amount to willful or wanton misconduct.” Such
action would expand the range of protected conduct
from simple negligence to gross negligence. Laws fit-

ting into this category also might expand the protection
granted to certain volunteers of these organizations.
Using the preceding example, a state statute might

expand protection for volunteers serving on the board
of directors but leave the standard where it is for direct-
service volunteers. What is not clear about the “addi-

tional protection” category is whether a state may use
it to protect volunteers serving entities that are not
nonprofit or governmental. Most probably a state may.

Another set of laws that the state may enact con-
sistent with the VPA focuses on balancing the protec-
tion the VPA grants to volunteers with safeguards to

reduce the risk of harm and loss to persons who may
be injured by volunteers.30 For example, the state
might enact laws requiring a governmental entity

or a nonprofit organization to follow procedures for
risk management, including mandatory training of
volunteers.

Further, the state may enact laws that make gov-
ernmental entities or nonprofit organizations liable for
the acts or the omissions of their volunteers to the

same extent that an employer is liable for the acts or
the omissions of its employees. This kind of liability,
also known as “vicarious” or “respondeat superior” li-
ability, allows a third person to be held legally respon-
sible for harm caused by a person who stands in a
master-servant relationship with her or him, as long as

the harm occurs within the course and the scope of
that relationship. The most common example of a
master-servant relationship is the employer-employee

relationship. No North Carolina court has specifically
addressed whether a volunteer can have a master-
servant relationship with the organization she or he

serves, but neither has any North Carolina court held
that a volunteer may not stand in such a relation to
the organization. Under general common law prin-

ciples, it seems likely that the organization-volunteer
relationship can be a master-servant relationship in
some circumstances. Therefore, in all probability,

governmental entities and nonprofit organizations al-
ready may be held vicariously liable for harm caused

by their volunteers, and an official statute is not

strictly necessary.31

Finally, the state may require a governmental en-
tity or a nonprofit organization to provide a financially

secure source of recovery for persons who suffer harm
as a result of actions taken by a volunteer on behalf
of the entity or the organization. This source of recov-

ery may be an insurance policy, a risk-pooling mecha-
nism, equivalent assets, or alternative arrangements
that satisfy the state.32

The VPA also allows states to enact laws opting out
of compliance with the VPA for civil actions in state
courts against volunteers, when all parties are citizens

of the state.33  The North Carolina General Assembly
has not enacted such legislation. Presumably this
choice to opt out would not apply if the injured party

named the volunteer’s organization as a defendant
and that organization was a multistate or nationwide
organization.34

How Does the VPA Affect Persons
Harmed by Volunteers?

The VPA may have considerable effect on persons

injured by volunteers. By limiting their potential for
recovering damages from volunteers who cause harm,
the VPA may create a situation in which they cannot

recover damages at all for their injuries. Furthermore,
even when they can recover damages, the VPA lim-
its the kind and the amount available.

The VPA completely eliminates a claimant’s abil-
ity to recover damages in some circumstances. As dis-
cussed earlier, the VPA prevents a person injured by

a volunteer serving a governmental entity or a non-
profit organization from recovering damages from the
volunteer as long as the injury occurs under circum-

stances meeting the statutory criteria. If the volunteer
is serving a governmental entity that is immune from
suit, the injured person has no source of recovery.

Although many governmental entities in North Caro-
lina have waived their immunity by purchasing liabil-
ity insurance, not all have (and recovery under the

liability policy of those that have is restricted, subject
to a set of rules that are not discussed here). Further,
although nonprofit organizations are not currently

immune from suit under state law, nothing in the
VPA prevents the state from enacting a law to grant
them immunity.35

Even when the organization served by the volunteer
causing harm is not immune from suit, nothing in the
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language of the VPA requires states to enact laws lim-

iting liability only for volunteers who serve organiza-
tions that possess a secure source of financial recovery
(although states are allowed to enact such laws). Thus,

in states without such laws, a victim might bring suit
against an organization whose volunteer has caused
injury, only to find that the organization has no money

with which to compensate him or her.
In addition to limiting (and sometimes eliminating)

the opportunities for an injured person to recover

damages, the VPA limits the amount that a victim
may recover when she or he can bring suit against an
individual volunteer. The VPA limits punitive damage

awards against volunteers to cases in which the claim-
ant establishes by clear and convincing evidence that
the harm was caused by an action of the volunteer

that constituted willful or criminal misconduct, or a
conscious, flagrant indifference to the rights or the
safety of the individual harmed.36

More important, the VPA limits recovery of non-
economic damages in cases against volunteers. “Non-
economic damages” means losses for physical and

emotional pain, suffering, inconvenience, physical
impairment, mental anguish, disfigurement, loss of
enjoyment of life, loss of society and companionship,

loss of consortium (as when a husband and a wife, for
example, are no longer able to be together sexually),
injury to reputation, and all other nonfinancial losses

of any kind or nature.37 In other words, the VPA lim-
its the potential recovery for damages that are intan-
gible—harder to measure than a week’s worth of

wages, for example. The VPA provides that a volun-
teer shall be liable only for an amount of noneco-
nomic loss in direct proportion to the percentage of

responsibility he or she bears for the harm to the
claimant. (The court will render a separate judgment
against each defendant in an amount determined pur-

suant to the preceding sentence.) This provision abol-
ishes “joint and several liability,” which allows an in-
jured claimant to recover the entire amount of his or

her damage award from one defendant if another of
the defendants is incapable of paying.

In contrast, “economic damages” means any finan-

cial loss resulting from harm, including loss of earn-
ings or other benefits related to employment, medical
expense, costs for replacement services, loss due to

death, burial costs, and loss of business or employ-
ment opportunities (to the extent that recovery for
such loss is allowed under applicable state law).38 Un-

like recovery of noneconomic damages, recovery of
economic damages is not limited, meaning that joint

and several liability remains in effect for volunteers.

By limiting noneconomic but not economic dam-
ages, the VPA is likely to have the biggest effect on
the most needy and vulnerable populations receiving

volunteer services—unemployed persons, immigrants,
persons with disabilities, children, and elderly per-
sons—because these people most often will be unable

to show damage to earning capacity, lost wages, or
other financial elements.

Conclusion

Whether the VPA will achieve its desired result of

limiting suits against volunteers and creating an atmo-
sphere in which volunteers feel reasonably safe to pro-
vide services remains to be seen. Its critics dispute

that fear of lawsuits causes people to refrain from vol-
unteering, and they point to the lack of factual sup-
port for the proposition that limiting liability will

increase volunteerism.39  Critics also question the wis-
dom of removing the incentive—fear of liability—for
volunteers to observe a standard of due care (the neg-

ligence standard). They argue that the VPA may cre-
ate disincentives to observe risk-reducing behavior:
volunteers will demand less training, be more willing

to take unnecessary risks, or just plain care less about
the risks they take. This pattern is encouraged, they
continue, by the fact that the VPA does not require
states to enact laws mandating risk-reduction tech-
niques or imposing vicarious liability on organizations
that use untrained volunteers.

On the other hand, as at least one supporter of the
VPA notes, incentives for risk-reduction mechanisms
always have been more effective at the institutional

level than at the individual level. That is, generally
volunteers do not demand training; the organization
requires it.40 And the reasons that the organization

does so remain: many insurers make training a condi-
tion of purchasing liability insurance or specify it as
a way of keeping premiums lower; the organization

itself still is subject to suit for negligently employing
unqualified volunteers; and the fewer the injuries
caused by its volunteers, the smaller the chance that

the organization will be held vicariously liable.
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