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n June 1998 the Wall Street Journal reported on seventy-year-

old North Carolinian Claude Marion, who thought that he had
prepared for death ten years ahead of time, but still did not re-
ceive the care he wanted.1 After he died, one of his daughters
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described the experience of acting as his advocate. Speaking of the
divisions that emerged among patient, family, and physician, and
eventually within the family, she said,

[My father] just tried really hard to do the right thing.
And he died in a very undignified way. I felt so help-
less. . . . My sister and I felt we had been to war. . . .
I don’t think there’s a good guy and a bad guy here.
. . . I think people were doing what they were
taught.2

Following Mr. Marion’s emergency surgery at

Wake Forest University Baptist Medical Center in
Winston-Salem, he slipped in and out of conscious-
ness, unable to make his wishes known. Although

four successive complications repeatedly brought
him close to death, the attending physician would
not honor the living will, believing that Mr. Marion

was not “terminal” (defined by the physician as
having no chance for recovery).3 A hospital ethics
council was convened, which agreed with Mr.

Marion’s daughters that his condition was termi-
nal. Rejecting the council’s opinion, the physician
said he would continue to treat aggressively. A

judge appointed Mr. Marion’s daughters his guardians. Meanwhile,
though, some of their aunts and uncles took the physician’s side,
and the family began arguing. While his daughters were finding an-

other physician, Mr. Marion passed the point before which he might
have been sustained at home. Still in the hospital, he was eventu-
ally freed from the feeding tube and given morphine for comfort.

He died fifty-seven days after admission, during a third bout of
pneumonia.

The Death of Socrates, painted by
Jacques Louis David in 1787, depicts
the Greek philosopher about to drink
hemlock in a classic act of suicide.
Grieving friends and admirers
surround him.
The Metropolitan Museum of Art, Catharine Lorillard

Wolfe Collection, Wolfe Fund, 1931. (31.45). Photo-

graph © 1995 The Metropolitan Museum of Art
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A health care power of attorney giving decision-
making power to a daughter might have prevented

most of these problems, but like most people, Mr.
Marion did not have one. Tailoring the language of his
living will to make it effective earlier probably would

have helped too. Simply by having a living will, he did
more to plan for his death than most North Carolin-
ians have done. Yet clearly his living will was not

enough.
In October 1998 three North Carolina licensing

boards—medicine, nursing, and pharmacy—met to

consider how to help people avoid their worst night-
mares surrounding death.4 The meeting examined
people’s needs, current state and federal law, and both

actual and ideal health care for the terminally ill. This
article summarizes the law on suicide, assisted suicide,
euthanasia, treatment, and withdrawal of treatment

for those who are seriously ill. It also describes the

three licensing boards’ first step toward what may be
a historic collaboration.5

BACKGROUND

To understand how we die in North Carolina today,
as well as what choices we may have in the future,
some history is useful. It is surprising how recently

suicide and suicide attempts were crimes in this state.
In fact, North Carolina was the last of the states to
prosecute an attempt at suicide. In 1961 the supreme

court found the act criminal,6 as it had been for cen-
turies under the common law of England and was
later in the American colonies and states. Because

suicide was a crime, helping someone carry it out was
too.7

In 1973 the General Assembly abolished the crime

of committing suicide and thereby, implicitly, the

Modern medicine’s high-tech treatments inspire awe, but they also may induce fear of overly aggressive care when there is littl e or no
chance of recovery.
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crimes of attempting and assisting in a suicide.8 Still,

these acts continue to carry a substantial stigma. For
instance, in August 1998 a Raleigh News & Observer
reporter interviewed a terminally ill person as he pre-

pared to kill himself. (The reporter declined to be
present at the death, however.) Later her editors de-
bated whether publishing the account would “implic-

itly endorse” the man’s act. The executive editor did
decide to publish it but pointedly denied any endorse-
ment. Instead, with careful neutrality he called the

story “a fair and honest account of one man’s search
for what he believed was a dignified death.”9

North Carolina’s highest court has dealt very

harshly with “mercy killing,” or euthanasia. For shoot-
ing his father in a hospital bed, a man was convicted
of first-degree murder and received a mandatory life

sentence, which was upheld on appeal. At trial the
judge told the jury that they could infer malice10

(though they did not have to do so) from the

defendant’s use of a deadly weapon, and that the
defendant’s knowledge that his father was at the brink
of death was not a defense (though they could con-

sider that knowledge). Both instructions were chal-
lenged on appeal. The supreme court upheld them
but not unanimously. The chief justice urged a dis-

tinction in punishment because the son’s intentions
were good.11

In 1982 Asheville was the scene of a prosecution

that was particularly troubling because the event on
which it was based was hard to classify as euthanasia

or assisted suicide. The defendant, an elderly woman,

said that, in accord with her sister’s wishes, she had
connected a hose to a car’s exhaust and left the garage
so that her sister could turn on the ignition. Investi-

gators from the sheriff’s department accepted this
account.12 The medical examiner, however, called the
death a homicide, carried out against the victim’s will.

In his opinion, “a person who’d taken that drug dos-
age—particularly a cardiac patient dependent on a
walker to move about—would not have been able to

carry out the suicide that reportedly took place.”13

Nearly a year after her sister’s death, the defendant
was charged with second-degree murder but allowed

to plead guilty to voluntary manslaughter. She re-
ceived a six-year suspended sentence, a $2,000 fine,
and probation for five years.14

A member of the state attorney general’s staff may
have played an important part in the decision to pros-
ecute, although the office issued no formal opinion.

According to news reports, Lester Chalmers, special
deputy attorney general, advised the local prosecutor
that an indictment for second-degree murder would

be appropriate.15 Chalmers also implied doubt about
the legality of assisted suicide.16 State and local medi-
cal examiners involved in the inquest urged a murder

prosecution.17 Initially inclined against any charge,
much less murder, the prosecutor finally did bring the
second-degree murder charge, noting, “Suicide is legal,

and so is aiding and abetting a suicide. But the thin
line between suicide and homicide in such a case is a
legal dilemma.”18 Fixing that line continues to be a

problem.
At least once, a decade ago, the state boards of

medicine and nursing reviewed actions by a doctor

and a nurse that raised the possibility of euthanasia.19

An elderly, terminally ill woman who had a living will
was removed from a respirator at her request and her

family’s. Just before and for some time after removal,
she received morphine.20 When that did not “stop the
struggling and suffering,”21 a nurse recommended that

the doctor use Pavulon.
According to the board of nursing,

Pavulon is a paralytic agent whose action works on
the respiratory muscles. Its primary use is in anesthe-
sia. The drug is used in some instances in which pa-
tients on respirators are “fighting” the respirators, and
for the purposes of controlling the patient’s breath-
ing. There is no clinical usage for Pavulon in a patient
that is not on a respirator.22

Indeed, the nurses assigned to the patient would not
administer the drug after the doctor ordered it. The

Andrew Watry, Mary P. “Polly” Johnson, and David Work,
executive directors of the state boards of medicine, nursing,
and pharmacy, respectively. The boards jointly sponsored the
End-of-Life Decisions Forum in October 1998.
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supervising nurse, who had made the recommenda-

tion, then administered four doses of Pavulon within
seven minutes. The patient was pronounced dead
within two minutes of the last injection.

Both boards reviewed the circumstances of the
death, questioning the appropriateness of several as-
pects of the care. The board of medicine formally re-

voked the physician’s license but immediately restored
it without further penalty.23 The board of nursing was
more severe. It suspended the nurse’s license for eigh-

teen months for three reasons: administering exces-
sive morphine, suggesting that the doctor use
Pavulon, and administering it.24

THE PRESENT

There is no social consensus now on most of the is-
sues surrounding dying—not even pain relief. More-
over, the risk of disapproval from some quarters is not

the only or even the most serious problem. More trou-
bling is the frequent confusion about the nature of
acts that might lead to a wished-for death and the un-

certainty about their legality. For example, polls indi-
cate that the public sees little difference between
assisted suicide and patient-requested euthanasia and

would like both available.25 A study of physicians
shows similar results: physicians, and therefore prob-
ably other health professionals, often confuse assisted

suicide and euthanasia.26 On the other hand, judges,
prosecutors, and the law sharply distinguish between
the two acts (although the evidence may not clearly

reveal which was committed).
The following sections describe the current legal

status of certain aspects of dying.

Suicide

“Suicide” is “the act or an instance of taking one’s own
life voluntarily and intentionally.”27 Committing or at-
tempting to commit suicide is not a crime in North

Carolina.

Assisted Suicide

A leading treatise on death and dying discusses at
length what “assisted suicide” means and how it dif-

fers from euthanasia and homicide (if it does).28 The
treatise cites a source that says the difference is illu-
sory, and, as noted earlier, much of the public and a

significant minority of physicians do not distinguish
meaningfully between assisted suicide and euthanasia.

Most people, however, continue to draw a moral dis-

tinction between responding affirmatively to “Help
me kill myself” and responding affirmatively to “Kill
me.” How to treat the two acts, and what constitutes

each, are problems for all interested parties (patients,
health providers, courts, district attorneys, health li-
censing boards, legislatures, the United States attor-

ney general, and the Drug Enforcement Agency). For
present purposes, though, a loose definition of “as-
sisted suicide” may be helpful: it can be thought of as

the act of providing a competent person with the
means to take his or her own life.

In general, assisting someone in committing suicide

is legal. That is, an ordinary person who hands a knife
to someone who is desperate or holds a ladder for that
someone to reach a window ledge should have no legal

problem. But the situation can be more complicated if
there is a special, legally recognized relationship be-
tween the helper and the person wanting to die. In

certain relationships—parent and minor child, bank
trustee and depositor, and doctor and patient, to name
a few—one party is legally obligated to protect the

other to some extent.29

We simply do not know whether or when a health
professional will be seen as failing to protect a patient

if he or she helps the patient die. (Some patients and
professionals think that the professional’s duty to the
patient should include easing death in a variety of

ways.) The means of assistance most often discussed—
now legal in Oregon—is providing medication for a
patient to administer to herself or himself.30  A legal

question for all health professionals is whether helping
patients die is a normal, appropriate part of their prac-
tice. If not, then their doing so might make them liable

under tort law.
For physicians and pharmacists, there is a second

legal problem. If they provide prescription drugs to a

patient outside “the usual course of . . . professional
practice,” they are guilty, like anyone else, of violating
state and federal controlled substances acts.31 The se-

vere penalties associated with violations are in addi-
tion to any discipline imposed by licensing boards or
any tort actions filed by a patient’s estate or family.

Two voluntary associations, the North Carolina
Medical Society32 and the North Carolina Licensed
Practical Nurses Association,33 are on record as oppos-

ing their members’ helping with suicides, but no state
appellate court has passed on the issue, and the North
Carolina Department of Justice has not issued a formal

opinion.34 Health practitioner licensing boards, espe-
cially the boards of medicine, nursing, and pharmacy,
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could help clarify the situation for their members, but

so far they have not done so.
Medicine’s and nursing’s practice acts, which au-

thorize the boards to issue and revoke licenses, con-

tain language that they might use to forbid their
licensees from assisting in suicides. The board of
medicine could find, for instance, that a doctor who

provided a lethal prescription or instructed a patient
in a suicide technique was guilty of “unprofessional
conduct” or “departure from . . . the standards of ac-

ceptable and prevailing medical practice, or the eth-
ics of the medical profession.” Because both are
grounds for disciplining physicians, the board could

then suspend or revoke a doctor’s license to practice.35

The definition of nursing in the Nursing Practice
Act does include helping patients to “the achievement

of a dignified death.”36 Another part of the act, how-
ever, allows board action against a nurse who
“[e]ngages in conduct that endangers the public

health,”37 and a court has held that the section may
apply to a case involving a single patient.38 The stat-
ute also lets the board discipline a nurse who “[i]s un-

fit or incompetent to practice nursing by reason of
deliberate or negligent acts or omissions” or “[e]ngages
in conduct that . . . harms the public in the course of

any professional activities or services.”39 In addition,
regulations under the statute forbid a nurse’s “practic-
ing . . . beyond the scope permitted by law.”40

The state board of pharmacy would have more dif-
ficulty using its practice statute to prevent pharma-
cists from filling a lethal prescription for a patient.

The Pharmacy Practice Act is more specific about
what is improper practice, and none of its language
seems easily applicable to suicide. The most nearly

relevant provision allows adverse action if someone is
“negligent in the practice of pharmacy.”41

Euthanasia

“Euthanasia” may be defined as “the intentional put-
ting to death of a person with an incurable or painful
disease intended as an act of mercy.”42 This act very

likely is murder under North Carolina law. In fact,
personally administering lethal medication to a patient
could be first-degree murder, either as “murder by

poison” or simply as deliberate and premeditated kill-
ing.43 In other words, like the man who shot his father,
a doctor or a nurse would not escape punishment be-

cause she or he meant to benefit the patient—not
even if the patient had asked for death.

Pain Relief

Pain relief is probably the most important of the end-
of-life issues because of the effect of pain on dying

people and the fear it engenders in nearly everyone
who contemplates dying in the United States today.
Despite efforts from several directions to clarify the

legality of giving pain-relieving medication that may
shorten life or even kill, the matter is not yet clear
enough.

Health professionals know that a number of drugs
may depress breathing, especially opioids (derivatives
of opium or similar, synthetic narcotics), which are

among the most effective painkillers.44 They also
know that relieving pain is among the highest goals of
their professions, that United States medicine has

been widely criticized by its practitioners and others
for failing in that regard,45 and that a major malprac-
tice suit for failure to relieve pain succeeded in North

Carolina. In that case a Hertford County jury re-
turned a verdict of $15 million against Hillhaven Cor-
poration for a nursing home’s refusal to administer

pain medication ordered by a physician for a man dy-
ing of cancer.46

About twenty states expressly approve the use of

pain-relieving medication, even though it may shorten
life.47 North Carolina has no statute, regulation, or case
law to that effect. However, in a recent position state-

ment, North Carolina’s board of medicine addressed
one of the most difficult areas of pain management,
the use of opioids to treat chronic nonmalignant pain.

The board said, “It should be understood that the
Board recognizes opioids can be an appropriate treat-
ment for chronic pain.”48 Because the board takes that

position for the harder question of chronic illness, per-
haps its doing so for terminal illness should be assumed.
In the position statement on chronic illness, the board

does call attention to federal guidelines encouraging
greater use of opioids for the terminally ill, but it makes
no further comment. If the board approves North

Carolina physicians’ use of the federal guidelines, its
saying so explicitly—perhaps by incorporating the
guidelines into its own position statement—would be

helpful.
Because of the fear of severe penalties for violating

controlled substances acts, pharmacists and physicians

would pay close attention to any position announced
by the North Carolina Board of Pharmacy. The phar-
macy board has not spoken, however. A single item in

its newsletter (not a report of a board action or even
of a board discussion) is the only indication of the ex-
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tent to which the board wants pharmacists to help

relieve the pain of the terminally ill. The statement
reads,

[T]he alleviation of pain through prescription
drugs, including narcotics, is a normal part of medi-
cal care. In short, pharmacists should not fear action
from the Board of Pharmacy if they are dispensing
substantial amounts of narcotics for a legitimate
medical need, such as to relieve pain for patients who
will not be with us six months or one year hence due
to their deteriorating health.49

The federal controlled substances act points prac-
titioners in the same direction—that is, toward reliev-
ing pain, even if doing so jeopardizes the patient’s life.

The act requires doctors who prescribe medication for
purposes of maintaining a drug addict to register with
the Drug Enforcement Agency,50 but regulations state

that the act is not meant to limit a physician who pre-
scribes opioids for intractable pain when no relief or
cure is possible or has been found after reasonable

effort.51 Some states have amended their controlled
substances acts to make the same assurance. North
Carolina has not. If the General Assembly wanted to

encourage physicians to relieve pain without fear of
legal consequences, one avenue would be to amend
the definition of “Drug dependent person” in state

law52 to exclude the dying.

Life-Sustaining Treatment

Refusal, withholding, and withdrawal of life-sustaining
treatment all are legal choices under state law. (As

noted earlier, the difficulty may lie in getting the
choices honored.) North Carolina has long allowed resi-
dents to express preferences about how they die. The

state enacted the Right to Natural Death Act53  in 1978,
not so much to create new rights as to recognize exist-
ing ones.54 A person may refuse extraordinary medical

interventions, including artificial nutrition and hydra-
tion, or ask to have them discontinued.55 State law also
permits residents to name an agent to choose their

health care in certain circumstances.56

On the other hand, the statutes creating patient
rights in terminal care caution that the state does not

“authorize any affirmative or deliberate act or omis-
sion to end life other than to permit the natural pro-
cess of dying.”57 Furthermore, whether North Carolina

doctors and hospitals or other facilities must carry out
a patient’s wishes is not settled. Some states require
this by statute. An attorney general’s opinion advises

that a physician or a facility need not follow a patient’s

wishes or transfer the patient to caretakers who will.

But the opinion also says that providers may be liable
for assault and battery if they force treatment on a
patient.58

The United States Supreme Court seems to ac-
knowledge that competent people have a constitu-
tional right to refuse medical treatment.59 A federal

statute requires health facilities, as a condition of
Medicare or Medicaid participation, to ask every pa-
tient about advance directives and to explain the op-

tions available under state law for creating them.60

THE FUTURE

The receptivity of North Carolina law to letting
people control important aspects of their death is

comforting. However, a writer (and North Carolinian)
recently referred to laws like those described earlier as
being for some Americans only “feeble protections

against their dread of modern dying.”61 Health profes-
sionals, and each person considering her or his own
death, want expanded rights—or at least opportuni-

ties—as well as enough certainty about the law to ex-
ercise the rights that are nominally available. It was to
pursue those goals that the End-of-Life Decisions

Forum met on October 23, 1998, in Raleigh.
The approximately 120 participants in the forum

were members of the boards of medicine, nursing, and

pharmacy; the boards’ staffs, including legal counsel;
employees of other state agencies; health profession-
als who work directly with dying people; a few inter-

ested citizens; and invited speakers. In most ways the
group was typical: everyone, after all, is “competent”
to discuss dying. In a few ways, though, the group’s

greater-than-average expertise and concern about the
subject were evident. For example, when a speaker
asked how many had an advance directive, everyone

raised a hand. Among Americans in general, fewer
than 10 percent have taken that step.

The forum’s principal speaker, Lawrence Gostin,62

established the context for the meeting. He described
social and historical forces, and mistakes and fears,
that have made it hard in the United States to regu-

late dying. He noted that many Americans fear too
much care at the end of life, accurately sensing a
strong bias in American medical education and prac-

tice toward continuing treatment. The bias may be
traced to (1) the technological imperative—that is,
pressure to use the marvelous lifesaving machines and

techniques that the United States health care system
has perfected; (2) defensive medicine—that is, health
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care providers’ misuse of treatment to protect them-

selves against liability; and (3) confusion about who
may decide for the (incompetent) dying person.

In recent decades the law has resolved two impor-

tant issues by abandoning the distinctions between
not beginning treatment and stopping it, and between
ordinary and extraordinary care. In 1997 the United

States Supreme Court gave the states permission to
retain a third distinction, between letting nature take
its course and actively helping someone die.63 At the

same time, by declining to review the Oregon statute
allowing physician-assisted suicide, the Court indi-
cated that states are free to make the opposite choice.

Clearly, every state may decide a range of issues about
how people die.

The ultimate goal of law and medicine in this area is

helping people die well, and an essential component of
the goal is pain relief. The keynote speaker urged fo-
rum participants to debate the nature of a high-quality

death: What resources are needed? How can every
person’s pain be made tolerable? How can the mental
anguish and the mental disabilities of dying be ad-

dressed? His own recommendations included a closer
relationship among the medical, nursing, and phar-
macy professions.

After brief presentations by other speakers,64 par-
ticipants divided into seven small groups, each with a
mix of experience and interests, to discuss the follow-

ing questions:

• Should North Carolina licensing boards set stan-

dards for end-of-life care? Should health profes-
sions’ practice acts or rules further define the
standards? If so, what should the standards be?

• Are patterns of practice (treatment) changing?
How? If not, should they be?

• What are the major barriers to patient choice

with respect to dying?

• What aspects of end-of-life care in North Caro-
lina need attention to bring about policy devel-

opment, education, or regulation?

The seven groups split three ways on whether li-

censing boards should adopt standards. Some thought
it essential so that professionals could treat pain ad-
equately and help patients fulfill their last wishes.

Others were cautious because of political risks and a
feeling that state regulation of dying is antidemocratic.
They preferred that the three boards follow rather

than lead society in its evolution on these matters. A
middle group wanted flexible standards, or none at all,

for the time being. To them, process seemed more
important now than answers.

All the groups believed, however, that professional
standards for terminal care are changing, mostly for
the better. They credited the hospice movement, pa-

tients’ insistence on “palliative” care (treatment in-
tended to reduce the severity of symptoms without
curing the disease), the emergence of nursing as a

more independent profession, and recognition of that
development by medicine.

The groups offered a number of reasons for pa-

tients’ wishes being overlooked so often: patients’ and
health care providers’ reluctance to plan for death;
time pressures and the cost of care; a perception that

abandoning aggressive treatment is immoral; and the
difficulty of communicating patients’ preferences to
the necessary parties.

On the last question, there was again more agree-
ment. All participants supported education in end-of-
life choices for the public, legislators, other policy

makers, and health professionals. Many preferred per-
missive rather than mandatory legal regulation of
these issues. Above all, they hoped that the forum it-

self would be reconvened and that the boards of medi-
cine, nursing, and pharmacy would establish proce-
dures for cooperating on behalf of the terminally ill

and the dying.
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