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Artificial Intelligence: 
Computer systems that can 
perform tasks that usually 
require human intelligence, such 
as visual perception, speech 
recognition, decision-making, 
problem-solving, and language 
translation.



What’s possible with 
generative AI?







Prompt:

“Create an image of a judge 
relaxing by the beach”



2024,
Copilot



2026, Gemini











AI-Enabled Crimes







State laws 
criminalizing 
AI-generated 
or computer 
edited CSAM







How could this come up in 
criminal or civil cases?



The Rules of Evidence!



Evidentiary Rules Values

• Avoid unreliable evidence
• E.g., personal knowledge, hearsay, opinion, competency

• Minimize prejudicial distractions
• E.g., relevance

• Promote social policies
• E.g., privilege

• Ensure fairness
• E.g., predictability and notice



Admissibility Credibility Weight
Find facts + 

draw 
conclusions

Classic evidentiary 
concerns



Scenario #1

Defendant is accused of using an 
app on his smartphone to create 
deepfake pornography of a minor – 
images he then texted to a friend. 

Defendant has been charged with 
second degree sexual exploitation 
of a minor. Defendant denies he 
was the one who created the 
image. 



Authentication, 
Social Media and 
Other Digital 
Communications

You still 
want to buy 
this coke?

Mess with me? 
Bang Bang! You’re 

not a problem 
anymore.



Authenticating digital communications

Rule 901

Proponent must show evidence 
is what proponent says it is 
(including who authored it). 

• Knowledgeable witness, or

• Circumstantial factors (e.g., 
distinctive characteristics)



Scenario #2

Defendant is charged with 
communicating threats after 
he left a threatening 
voicemail for his ex-girlfriend.

Defendant claims the victim 
is proficient with AI, which 
Defendant believes was used 
to generate a fake voicemail.







Proposed FRE 901 (Authentication) Amendment

• Burden would start 
with party claiming AI 
but may shift

• In abeyance



Practice pointers

• Expert testimony (party or court)

• Lay testimony (e.g., corroboration;  
cross)

• Timing? (e.g., in limine)



District 25 
Administrative Order







Scenario #3

In a custody case, Mother offers 
into evidence a Ring Home 
Security Camera recording that 
she says shows Father pulling 
their child off the porch. 

Mother’s attorney notes that the 
video is blurry at a critical 
moment, so they used AI to 
enhance the video.



“AI-
enhanced” 
evidence





Expert 
testimony 
based on 
AI outputs









Practice pointers

• Automatically (in)admissible? 

• Court inquiry into reliability of 
AI use to alter evidence

• May need an expert



Proposed Fed. R. 707: 
Evidence Produced by AI and Presented at Trial Without an Expert

Would presume expert 
foundation is required but 

would allow “in exceptional 
circumstances” that other 

evidence might show that the 
AI output is reliable.Lay Witness

I asked AI a 
question and 

printed out the 
answer, but I don’t 
know how it works 

or if it is valid.



A familiar test for reliability

Sufficient facts and data Established techniques Known or potential error 
rates



Proposed Fed. R. 707: 
Evidence Produced by AI and Presented at Trial Without an Expert

“An AI process can sometimes develop in such 
a way that nobody is able to explain how the 

system has reached a result, because the 
machine has developed the ability to program 
itself. If the process cannot be explained then 

the court should in most cases find that the 
proponent has not established more likely than 

not that the methodology is reliable.”

Committee on Rules of Practice & Procedure | June 3-4, 2026



Pro se Father filed a motion to modify a 
child support order. On cross-
examination by Mother’s attorney, 
Father acknowledges that he used AI to 
draft the motion.

Mother’s attorney moves to dismiss the 
motion based on Father’s use of AI.

Scenario #4







Practice pointers

• Brightline rule? 

• Inquire into use

• Question remains: does evidence 
support the relief requested?

• Rule 11 sanctions and gatekeeper 
orders



Ethical Duties of Attorneys

Competence

Candor

Confidentiality



“[S]hould a lawyer choose to 
employ AI in her practice, the 
lawyer must do so competently, 
the lawyer must do so securely, 
and the lawyer must exercise her 
independent judgment in 
supervising the use of such 
processes in her practice.”

2024 Formal Ethics Opinion 1



Expect change, 
stay informed 



Questions?

Timothy Heinle:  heinle@sog.unc.edu

Kristi Nickodem:  nickodem@sog.unc.edu
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