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Some Key Points in Summary Ejectment

* Requires a landlord-tenant relationship

* Applies to residential and commercial properties
* Parties have a lease, either oral or written

* Tenant pays rent

* Tenants have statutory protections



Relationships Matter-Summary Ejectment

 The remedy provided by GS 42-26 is
restricted to cases where the relation
between parties is simply that of landlord
and tenant and must be proven for the
SUMMARY EJECTMENT remedy to be
granted.
An action to recover possession of real
property not involving a SIMPLE LANDLORD-
TENANT RELATIONSHIP is not an action in
summary ejectment.
* Ajudicial official is without SUBJECT MATTER
JURISDICTION to hear such an action.



Without it, judgment is invalid.
It can be challenged at any point, even for the first time on

appeal.

If there is no evidence to support a finding of a landlord-
tenant relationship, the court must dismiss the plaintiff's

summary ejectment proceeding.



Timeline-Summary Ejectment Hearing

\

Minimum notice of 2 days,
excluding legal holidays

Clerk issues summons
and sets hearing within 7
days, excluding weekends
& legal holidays

LEO attempts service
within 5 days of summons

%




Example #1

* Landlord files a complaint for summary ejectment on
October 1.

* Clerk issues the summons and sets a hearing date of
October 12. The summons and complaint are taken to
the sheriff’s office on October 1.

* Sheriff mails the summons and complaint on October
2.

* On October 9, sheriff attempts service. No one
answers, so the summons and complaint are posted
on the premises.

* Can the hearing take place on October 127




Counting Time in Summary Ejectment

Date Event Day

Summons and complaint

Friday, October 9 — 0
Saturday, October 10 Weekend Day 1
Sunday, October 11 Weekend Day 2

Monday, October 12 Hearing Date 3



What happens after judgment in summary ejectment?

* Tenant has 10 days from date judgment rendered to vacate
or appeal

* If appealing, tenant has 10 days from date judgment
rendered to pay costs of court

e Tenant can stay execution of the judgment for possession
* Rent in arrears
e Undertaking to pay rent

* Pro rata rent
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e After appeal noticed & perfected, landlord may serve on tenant a motion to
dismiss if tenant failed to raise a defense orally or in writing in small claims court
and failed to do one of the following:

1. File a motion, answer, or counterclaim in district court
2. Comply with any obligation set forth in Bond to Stay Execution on Appeal

* Motion shall state deficiencies and that court will decide without a hearing if
defendant fails to respond within 10 days of receipt
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Tenants’ Rights Statutes

Self-Help
Eviction

Retaliatory
Eviction

Residential
Rental
Agreements
Act




Expedited Removal

Procedure & Timelines



Some Key Points in Expedited Removal

* Requires that there be no landlord-tenant relationship

Requires that occupant have no ownership interest in subject
property

Applies to residential property ONLY

Parties never had a lease

No rent has been paid or demanded



* Right to occupancy derives from consent of the owner (no LL-T relationship).
* Right ceases when consent is withdrawn.

* Trespass may be either civil or criminal.
e Civil Trespass (NOT EXPEDITED)
* Possession, entry, damage (invasion of possessory rights)

e Criminal Trespass
» 1st Deg.-unauthorized entry into building G.S. 14-159.12
« 2"d Deg.-entry after notification not to enter or remain G.S. 14-159.13

* Expedited Removal statute does not deprive owner or law enforcement from bringing criminal
charges. G.S. 14-159.56.



Occupying residential property

No legal claim to property

No valid rental agreement

No contract for deed

Not paid any rent or other form of payment

Not otherwise authorized to occupy the
property

Not a tenant holding over after lease term
has expired



Relationships Matter-Expedited Removal

NO
TRESPASSING

Requesting party-Owner or
authorized representative
Unauthorized person (UP)-
entered after Owner acquired
property

Owner directed UP to leave

UP not a tenant or owner

No pending litigation related to
property between owner and UP
No lease or contract for deed
No rent or other form of payment
from UP to Owner



Timeline-Expedited Removal Hearing

~

Owner files complaint.
Clerk (or magistrate) issues
summons and sets hearing
for 48 hours after service.

Sheriff serves either
personally or by posting
within 24 hours of receipt.

Owner takes summons and
complaint to sheriff.

%




Example #2

Owner files a complaint for expedited removal of
unauthorized persons from residential property
on October 6.

Clerk or magistrate issues the summons and
sets a hearing date of October 9. Owner takes
the summons and complaint to the sheriff’'s
office on October ©.

On October 7, sheriff attempts personal service.
No one answers, so the summons and complaint
are posted on the front door.

Can the hearing take place on October 97



Expedited Removal Dates and Times

Date

October 6

October 7

October 9

Event

Owner files complaint, clerk
or magistrate issues
summons, owner takes
summons and complaint to
sheriff

Sheriff serves within 24
hours of receipt

Hearing date of summons
falls within 48 hours of
service



G.S. 14-159.52(b)

e |If present, defendant is served
with order in court. Defendant has
4 hours to vacate.

* If not present, owner provides
order to sheriff and sheriff serves
personally or by posting within 24
hours. Defendant has 4 hours to
vacate from service.




STATE OF NORTH CAROLINA
‘Scan No. In The General Court Of Justice
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2. [Ja. the plaintifiis) has proved the case by the greater weight of the evidence and is entitled to possession of the
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CERTIFICATION OF SERVICE

Signature Of Magistrate

when you render your judgment, you must give the defendant a copy of the judgment and certify on the original judgment that you have done so_ If you are unable to serve a defendant in the courtroom, the
plaintiffs) should be given a copy of the order to take to the sheriffs office for service on the defendant. The minimum beond to siay the judgment is £10 000, but may be set at a higher amount based on an
estimate of the rent that could reasonably be charged for a valid rental of the property during the time the unauthorized person is prosecuting the appeal and reasonable damages that the property owner may
suffer, including damage to property and damages arnising from the inability of the propery owner to reside in or rent the propery during the unauthorized person’s possession of the property.




|| RETURN OF SERVICE IF NOT SERVED IN THE COURTROOM

| certify that this Judgment In Action For Expedited Removal Of Unauthorized Persons From Residential Property was received and
served as follows:

DEFENDANT 1

Dafe Senwed Time Served MName OF Defendant
[Jam []pm

[[] By delivering to the defendant named above a copy of the Judgment.

[] By posting a copy of the Judgment on the front door of the following property:
Address OFf Property Where Posted




* G.S. 14-159.53

* Either party may appeal to district court
for trial de novo.

* Magistrate must set a minimum
$10,000 bond.

* Based on estimate of rent that could be
charged during appeal, reasonable
damages, and loss of use



Violation of Court Order & Wrongful Removal

* Failure to vacate may result in a criminal trespass charge. Personal property may
be removed to or near the property line. G.S. 14-159.54

* A person harmed by a wrongful removal may bring an action to recover
possession of the property and actual damages. G.S. 14-159.56



* The only permissible way for a landlord to
remove a tenant from residential property is
to follow the procedures in the statute for
summary ejectment.

* Expedited removal is not a substitute for
summary ejectment and does not prohibit
the owner or law enforcement from bringing
criminal charges.




Thank You!

Melanie Crenshaw

mcrenshaw@sog.unc.edu

(919)962-2761
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