Contested Hearings

for Clerks of Superior Court

Joseph Laizure, Assistant Professor of Public Law
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About this course

* Range of experience levels in the room—Ilet’s learn from
each other

* Interrupt me with questions any time

* Mock hearing tomorrow: think about whether you want to
volunteer to play a role (see script in your materials)
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Introductory questions

*  What do you want advice about?

+  What do you want to get out of this course?

Authority of the Clerk
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Key Principles

1. ldentify what gives the clerk the authority to act as a judicial official

2. Understand the difference between the clerk’s role as a judge and an
administrator and why the difference matters

3. Understand the scope and limits of the clerk’s jurisdiction
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NC Constitution Creates...

A Clerk of the Superior Court for

each county shall be elected for a

N C term of four years by the qualified
voters thereof, at the same time

1 H and places as members of the
COnStltUtlon GengraIAssemny are elected.

=

N.C. Const. art. IV, Sec. 9(3)

General Assembly Prescribes...

The Clerks of the Superior Court shall have such
jurisdiction and powers as the General Assembly
shall prescribe by general law uniformly
applicable in every county of the State.

N.C. Const. art. IV, Sec. 12(3)
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Jurisdiction

Power of the court to decide a matter in controversy

Personal

Subject
Matter

Courts Division T

14




Subject Matter Jurisdiction

1. Can’t be consented to or waived. Either there or not.

2. Without it, order is void

VOID
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Authority of the Assistant Clerk

An assistant clerk is authorized to perform all the duties and functions of
the office of clerk of superior court, and any act of an assistant clerk
is entitled to the same faith and credit as that of the clerk.

NCGS 7A-102(b)

Courts Division 16
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Constitutional office, but authority from statute

* No common law jurisdiction
» No equitable jurisdiction

The clerk cannot perform functions involving
the exercise of judicial discretion in the
absence of statutory authority.

Judicial Discretion: “May” or “In the discretion of”
- In re Vogler Realty, Inc., 365 NC 389, 395 (2012).

Courts Division -
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Show me the statute!
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NEWS & INFORMATION :

use the full site search to find what you are looking for

of HB. 1029
12/27/2018) >

overnor's veto of $.8.469 - Technical Corrections. (Veto Overridden
12/27/2018) >

www.ncleg.gov

019-2020 Session

HOUSE

Convenes Wed, 1/30/19 at 12:00 p.m.

8 Calendar: Not yet published

onst. Amendment.
(Veto Overridden 12/19/2018) >

2019 NC House General Election Data Sheet.

2017-2018 Legislation with Effective Dates of July 1, 2018 through January 1,

“@Audio

E3Bills with House action by day.
BHouse bils iled by day.




NC GENERAL STATUTES TABLE OF CONTENTS

January 1, August 4,2018 (SL 2018-1 through
5L.2018-131)

Search >

Citation Lookup >

Table of Contents v
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www.nccourts.gov

Court of Appeals Opinions

i 2019

Signup For Email Notification Supreme Court Opinions

Filed: 15 January 2019
Mandate: 4 February 2019

Zip File of Published Opinions
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www.sog.unc.edu/clerks
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SCHOOL OF GOVERNMENT

Publcations _ Blogs _ Resources Koapp Liorary  MPADegree

® Clerks of Superior Court

Calendar of Live vents

o art 1) (February 2015) RESOURCE MATERIALS
 Same Sex Marriage and Adoptions of a Minor by a Stepparent (Oct. 2014)
Books, Manuals and Bulletns
« Adult Guardianship.
‘© Multdisciinary Evaluations I Incompetency and Adult Guardianship Proceedings: The  AOC Inranet
Schoolof Government Publicatons.
Hot Topics

Maiing it

Guardianship Proceeding (Novernber  RELATED SCHOOL WEBSITES.
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True or False

The North Carolina Constitution determines the nature and extent of the
clerk’s judicial authority.

1. True
2. False
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Key Principles

1. Identify what gives the clerk the authority to act as a judicial
official

2. Understand the difference between the clerk’s role as a judge and an
administrator and why the difference matters

3. Understand the scope and limits of the clerk’s jurisdiction
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1. Identify what gives the clerk the authority to act as a judicial official

2. Understand the difference between the clerk’s role as a judge and
an administrator and why the difference matters

3. Understand the scope and limits of the clerk’s jurisdiction

Courts Division
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NC CONFERENCE
of Superior Court

Courts Division
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Courts Division )
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Court Shorts

https://www.youtube.com/channel/UCIlcgGfaeUGYJSo7bLeUr1hw

https://www.uscourts.gov/news/2019/08/08/judges-explain-rule-law-
why-it-matters
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What does it mean to sit behind the bench?

An independent and honorable judiciary is indispensable to justice in our
society...
- Preamble, NC Code of Judicial Conduct

Duties of Judge: ‘ S
1 — To hear courteously f _J \
2 —To act wisely i\ A
3 — To consider somberly A {
4 — To decide impartially

- CSC Procedures Manual

Courts Division 32
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STOP AND THINK...... (3

&

Am | a judge or an administrator?

Courts Division 33
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The clerk is a judicial officer — remain
aware of what obligations that carries
with it because others may not.
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Key Principles

1. ldentify what gives the clerk the authority to act as a judicial official

2. Understand the difference between the clerk’s role as a judge and an

administrator and why the difference matters

3. Understand the scope and limits of the clerk’s judicial authority
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Areas of Clerk’s Judicial Authority

Estates, POAs,
and Trusts

Special

Proceedings

Courts Division
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Estates, POAs, and Trusts

The clerk is the ex officio judge of probate and has original, exclusive
jurisdiction over the probate of wills, the administration of decedents’
estates, and certain trust and estate proceedings.

G.S. 7A-241.
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Estates, POAs, and Trusts

For most matters, the clerk has the authority to determine all issues of fact
and law.

G.S. 1-301.3(b)
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Estates, POAs, and Trusts

1. Adult Guardianship
2. Minor Guardianship
3. Estate Proceedings, GS 28A-2-4(a)
1. Granting and revoking letters
2. Probate of Wills
3. Determination of elective share of surviving spouse
4. Trust Proceedings, GS 36C
5. POA Proceedings, GS 32C

Courts Division
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Estates, POAs, and Trusts: Appeal

Appealed on the record to superior court
Within 10 days of service of the order on a party

CSC or superior court may enter stay of the order if post an appropriate
bond

G.S. 1-301.3(c)

Courts Division
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Estates, POAs, and Trusts: Appeal

1. Whether the findings of fact are supported by the evidence
2. Whether the conclusions of law are supported by the findings of facts

3. Whether the order or judgment is consistent with the conclusions of

law and applicable law
G.S. 1-301.3(d)

Courts Division 32
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Estates, POAs, and Trusts: Objections

Not necessary for a party to object to the admission or exclusion of
evidence before the clerk in order to preserve the right to assign error on
appeal to its admission or exclusion.

G.S. 1-301.3(d)

Courts Division 43
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Estate, POAs, and Trusts

In the discretion of the clerk or upon request by a party, all
hearings and other matters covered by this section shall be recorded by
an electronic recording device.

A transcript of the proceedings may be ordered by a party, by the clerk, or
by the presiding judge. If a recordation is not made, the clerk shall
submit to the superior court a summary of the evidence presented to
the clerk.

G.S. 1-301.3(f)

Courts Division
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Areas of Clerk’s Judicial Authority

Estates, POAs,
and Trusts

Special

Proceedings

Courts Division
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Special Proceedings

If an issue of fact, equitable defense, or request for equitable relief is
raised in a pleading in a special proceeding or in a pleading or
written motion in an adoption proceeding, the Clerk shall transfer
the proceeding to the appropriate court.

G.S. 1-301.2(b)

Courts Division
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Grounds for Transfer

1. Issue of fact
2. Equitable defense

3. Request for equitable relief

Courts Division 47
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Special Proceedings

Adoptions

Name change

Legitimation

Cartway

Partition

Private condemnation

Proceeding to establish facts of birth
Surplus funds in foreclosure

® N O WON =

Courts Division

48
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Special Proceedings

Estate SPs

1. Assignment of YEAL > $60,000

2. Resignation of PR (heard as EP, appealed as an SP)

3. Special proceedings to obtain possession, custody, or control of
assets as provided in G.S. 28A-13-3.

4. Special proceedings relating to the sale, lease, or mortgage of real
estate as provided in G.S. 28A-15-1 and in G.S. 28A-17-1.

5. Special proceedings against unknown heirs before distribution of
estate as provided in G.S. 28A-22-3.

Courts Division 49
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Exceptions to the transfer rule?

1. Power of Sale Foreclosure
2. Incompetency + Restoration + Sterilization
3. Partition re: issue of actual or sale in lieu only

G.S. 1-301.2(g) and (h)

Courts Division 50
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Special Proceedings Appeals

Appeal to the appropriate court de novo

Appeal must be filed within 10 days of entry of the order or judgment

G.S.1-301.2

51
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Special Proceedings Appeals

A judge of the court to which the appeal lies or the clerk may
issue a stay of the order or judgment upon the appellant's posting of an
appropriate bond set by the judge or clerk issuing the stay

G.S. 1-301.2
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Areas of Clerk’s Judicial Authority

Estates, POAs,
and Trusts

Special

Proceedings

Courts Division
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Civil

If both the judge and the clerk are authorized by law to enter an order
or judgment in a matter in controversy, a party may seek to have the judge
determine the matter in controversy initially.

GS 1-301.1(d)

Concurrent subject matter jurisdiction

54
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Civil

Attachment

Exemptions

Claim and delivery
Supplemental proceeding
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Civil: Appeals

Within 10 days of entry of the order or judgment, a party aggrieved may
appeal the clerk’s order to the appropriate court for a trial or hearing de
novo.

G.S. 1-301.1(b

Courts Division 56
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Civil: Appeals

A judge of the court to which the appeal lies or the clerk may
issue a stay of the order or judgment upon the appellant's posting of an
appropriate bond set by the judge or clerk issuing the stay

G.S. 1-301.1
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Criminal — VERY limited role

+ Initial Appearances — typically before a magistrate — notice of charges
and conditions of release

» First Appearances — w/n 96 hours of custody (only when judge not
available; only adults)
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No Jurisdiction

Clerk shall not have jurisdiction of certain proceedings related to
1. Estates — GS 28A-2-4(c)

2. Trusts — GS 36C-2-203(f)

3. POAs — GS 32C-1-116(b)

Courts Division 59
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Courts Division
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Covers @ FirstCovers.com

| érh;the wisest man alive, for
| know one thing, and that is
that | know nothing.

o
Socrates !

4
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