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Volume 1: Family Law

Child Custody

Cases Decided Between June 3, 2003 and October 1, 2003

Fathers of illegitimate children

Rosero v. Blake, 357 N.C. 193, 581 S.E.2d 41 (2003), reversing 150 N.C. App. 251, 563 S.E.2d 248 (2002). 

Held. Trial court did not err in using best interest to determine custody between mother and father of child born out of wedlock. 

Discussion. Trial court awarded custody to father of child born out of wedlock after concluding that custody to father would be in the best interest of the child. Court of appeals reversed, holding that it was bound by the opinion of the supreme court in Jolly v. Queen, 264 N.C. 711, 142 S.E.2d 592 (1965). In that case, the supreme court held there is a common law presumption that custody of an illegitimate child should be awarded to the mother unless the mother is unfit or otherwise unable to care for the child. According to the court of appeals, the presumption applies until the father has legitimated the child or obtained a judicial determination of paternity pursuant to G.S. 49-14. In this case, the father had signed an acknowledgment of paternity pursuant to G.S. 110-132(a) and an order of paternity had been entered pursuant to the acknowledgment, but the court of appeals held that the acknowledgment and order pursuant to G.S. 110-132(a) were insufficient to defeat the presumption in favor of the mother. The supreme court reversed the court of appeals, holding that case law and statutory amendments since 1965 have abrogated the common law presumption in favor of mothers of illegitimate children. The court outlined changes in the “laws governing familial relationships” since the Jolly decision in 1965 and concluded that those changes established that the General Assembly intended to abrogate the historical presumption in favor of mothers when it enacted G.S. 50-13.2(a), which now provides that “[b]etween the mother and father, whether natural or adoptive, no presumption shall apply as to who will promote the interest and welfare of the child.” 

David v. Ferguson, 584 S.E.2d 102 (N.C. App., August 19, 2003). Decision rendered after remand by N.C. Supreme Court, 583 S.E.2d 594 (N.C., June 19, 2003).

Held: Opinion entered in this case and reported in 153 N.C. App. 482, 571 S.E.2d 230 (2002) is reversed in light of the decision by the supreme court in Rosero v. Blake, summarized above. Trial court did not err in using best interest of the child test to determine custody between unwed parents.
Discussion. Trial court applied best interest test to decide custody between unwed parents. Father had not legitimated the child and paternity had not been judicially established. Court of appeals reversed in accordance with the court of appeals holding in Rosero v. Blake. Father appealed. While this case was pending before the supreme court, the supreme court reversed the court of appeal’s Rosero decision. In light of that reversal, this case was remanded to the court of appeals for reconsideration. The court of appeals therefore reversed the initial reversal of the trial court and upheld the trial court’s use of the best interest test. 

McRoy v. Hodges, N.C. App., S.E.2d (September 16, 2003).

Held. Findings of fact did not support conclusion that award of custody to father was in the child’s best interest, and findings about father’s future relationship with the child were not supported by the evidence.

Discussion. Child was born out of wedlock. Mother cared for child while father had no contact but paid some support. Maternal grandparents helped care for child and provided financial support. Mother died and maternal grandparents assumed responsibility. Father began making efforts to establish a relationship with the child following the death of the mother. Grandparents filed custody action. Trial court held father had waived his right to custody by conduct inconsistent with the protected status of parents and applied the best interest test to determine custody. The trial court awarded temporary custody to grandparents with full custody to father after a period of about 4 months. The court of appeals reversed and remanded for a new hearing, holding that the trial court failed to make findings to support the conclusion that it would be in the child’s best interest for permanent custody to be with father. [Apparently there was no appeal of the conclusion that father had waived his protected status. Court of appeals addressed only the application of the best interest analysis.] The court held the trial court made no findings about the father’s present relationship with the child even though such findings are required to support a conclusion that his custody would meet the child’s best interest. Rather, findings showed only that the father had no contact with child until one month before the custody hearing and that grandparents had a parent-like relationship with the child. The court held that the trial court erred in concluding that in the four months before the transfer of full custody, defendant and the child “would establish a relationship” and that “once a relationship is established” it would be in the child’s best interest to live with his father. Such conclusions, according to the court of appeals, were “premature, speculative and unsupported by the evidence.”

Appeals

Evans v. Evans, 581 S.E.2d 464 (N.C. App., June 17, 2003).

Held. Appeal of final custody determination was interlocutory where claims for equitable distribution and alimony remained pending in the trial court.

Discussion. Court of appeals rejected contention that case of McConnell v. McConnell, 151 N.C. App. 622, 566 S.E.2d 801 (2002) stands for the proposition that all custody determinations affect a substantial right and therefore can be appealed despite other claims pending in the trial court. The court of appeals held that without reason to believe that a child’s health or safety is in jeopardy, or that irreparable harm will result from a delay of the appeal, custody orders do not affect a substantial right.

Venue; mediation

Chillari v. Chillari, 583 S.E.2d 367 (N.C. App., August 5, 2003).

Held. Defendant waived objection to venue by not objecting before expiration of the 30-day period for filing an answer after service of the complaint for custody.

Discussion. Defendant raised objection to venue in his answer filed in response to plaintiff’s complaint for custody. However, the answer was not filed until approximately 2 months after defendant was served with the complaint. The court of appeals held that venue is not jurisdictional and objection to venue is waived when not raised properly. According to the court, to be properly raised, objections to venue must be made in writing, before the time for filing an answer expires, and before the answer is filed. The court held that the time for filing an answer is 30 days, pursuant to Rule 12(a)(1). 

Held. Trial court erred in entering a permanent custody order before the parties participated in the mandatory mediation required by G.S. 50-13.1(c).

Discussion. With a dissent by Judge Hudson, the majority of the court of appeals held that it was error for the trial court to enter a permanent custody order after the parties had been ordered to mediation by the chief district court judge but before the parties had participated in mediation. The court held that G.S. 50-13.1 requires mediation unless affirmatively waived by the court. The dissent argued that mediation was waived when neither party raised the issue at the custody hearing.

Temporary orders; burden of proof; findings of fact

Lamond v. Mahoney, 583 S.E.2d 656 (N.C. App., August 5, 2003).

Held. Order entered by trial court was a temporary order even though designated as a “permanent” order where order specified a further review hearing within a reasonably short period of time and left issues to be resolved at that review hearing.

Discussion. Plaintiff father filed complaint seeking visitation with his child with whom he had no existing relationship. The trial court entered a series of orders for evaluations and supervised, limited visitation. The order preceding the one on appeal was designated as an “Order regarding permanent custody, visitation and child support.” However, the terms of the order required a review hearing approximately 7 months after the entry of the order and left issues relating to the long-term visitation rights of plaintiff to be resolved at that future hearing. During the hearing that resulted in this appeal, the trial judge applied the best interest of the child standard and ordered unsupervised and more extensive visitation for plaintiff. On appeal, defendant argued that the trial court should not have modified the earlier visitation provisions without finding a substantial change of circumstances. The court of appeals disagreed, finding that the previous order was temporary even though designated permanent. The court held that the trial court’s order showed that the court did not intend for the visitation provisions to be permanent where it referenced future court hearings and future reviews of the relationship between plaintiff and the child. The court held that orders are temporary orders, regardless of designation, when the order “states a clear and specific reconvening time and the interval between the two hearings is reasonably brief.” 

Held. Trial court did not impermissibly shift burden of proof to defendant on issue of best interest because there is no burden of proof on that issue.

Discussion. Defendant argued that the trial court erred in shifting the burden of proof on the issue of best interest to her when the court asked her for evidence as to why certain “standard” provisions should not be included in the custody order. Provisions apparently related to father’s access to information and records relating to the child. The court of appeals held that, as there is no burden of proof on the issue of best interest, the trial court did not err in requiring defendant to offer evidence rather than plaintiff.

Held. Trial court’s findings of fact were not sufficient to support order of visitation.

Discussion. Order of trial court did not contain findings to support conclusion that the provisions of the visitation order were in the best interest of the child. While the visitation order was extremely detailed regarding the terms of the visitation, it contained only four findings of fact, none of which related to the reasons why the trial court found the order to be in the best interest of the child. The court of appeals held that while the decretal portion of the order implied that the trial court resolved all issues relating to the best interest of the child, there were no actual findings to support the conclusions.

Volume 1: Family Law

Child Support

Cases Decided Between June 3, 2003 and October 1, 2003

Orange County ex rel. Harris v. Keyes, 581 S.E.2d 142 (N.C. App., June 17, 2003).

Held. Trial court erred in modifying an order requiring obligor to repay past paid public assistance where trial court did not find a compelling reason sufficient to justify modification of vested arrears pursuant to G.S. 50-13.10(a)(2). 

Discussion. Obligor signed a voluntary support agreement, agreeing in part to repay $1,272 in past paid public assistance. On obligor’s motion to modify, trial court concluded that it was appropriate to forgive the arrears arising from the past paid public assistance because it accrued before obligor became aware of the existence of the child. The court of appeals held that G.S. 50-13.10 prohibits the reduction of vested arrears unless a motion to reduce is made before the payment is due or, if the obligor is precluded from making the motion before the payment is due because of physical disability, mental incapacity, indigency, misrepresentation, or other compelling reason, the motion is filed promptly after the obligor is no longer precluded. The court of appeals held that the facts of this case did not establish one of the grounds that would allow the obligor to request reduction after the payment became vested.

Cook v. Cook, 583 S.E.2d 696 (N.C. App., August 5, 2003).

Held. Trial court erred in imputing income to defendant rather than using his actual income where the trial court found that defendant acted intentionally in reducing his income but not in bad faith.

Discussion. Defendant’s income was reduced because his voluntarily left his job. In addition, he intentionally restructured investment accounts in a way that resulted in his receiving less annual income from the accounts. The trial judge imputed income after finding the reductions were voluntary and intentional but not in bad faith. The court of appeals reversed and remanded, holding that support must be based upon actual income and can be based on earning capacity only when the trial court finds an obligor was “acting in bad faith by deliberately depressing her income or otherwise disregarding the obligation to pay support.”

Pataky v. Pataky, N.C. App., S.E.2d (September 16, 2003).

Held. Trial court erred in applying guidelines to establish initial child support order without first considering whether the amount of support set out in an unincorporated separation agreement was a just and reasonable amount of support.

Discussion. Parties executed a separation agreement that provided for joint custody of the children and for defendant to pay various expenses relating to the children. The agreement provided that neither party would pay a set amount of cash child support. Approximately nine months after execution of the agreement, plaintiff filed this action asking the court to set an order of support. Trial court applied the guidelines to arrive at the amount of support. On appeal, defendant argued that the trial court erred in setting an amount of support based upon the guidelines without first finding a change in circumstances since the execution of the unincorporated agreement. The court of appeals held that while the trial court was not required to find a change in the needs of the children, the trial court should have considered the parties’ agreement with regard to support when entering a child support order. According to the court of appeals, opinions by the supreme court in the cases of Fuchs v. Fuchs, 260 N.C. 635, 133 S.E.2d 487 (1963) and Williams v. Williams, 261 N.C. 48, 134 S.E.2d 227 1(964), were not “abrogated” when the General Assembly amended G.S 50-13.4 to require use of the child support guidelines. Therefore, there remains a presumption that an amount of support agreed upon by the parties in an unincorporated separation agreement is a “just and reasonable” amount of support. According to the court of appeals, trial courts should apply this presumption to support the conclusion that application of the guidelines is “inappropriate.” Unless the presumption is rebutted, the trial court should “enter an order in the separation agreement amount and make findings regarding its deviation from the guidelines.” The presumption can be rebutted by evidence showing that the agreed upon amount is not reasonable based upon the needs of the children at the time of the child support hearing, as determined by consideration of the factors listed in the first sentence of G.S. 50-13.4(c)[“Payments … shall be in such amount as to meet the reasonable needs of the child for health, education and maintenance, having due regards to the estates, earnings, conditions, accustomed standard of living of the child and the parties, the child care and homemaker contributions of each party, and other facts of the particular case.”]. If the presumption is rebutted, the trial court should apply the guidelines to set the amount of support unless there is reason to deviate. 

Held. Trial court erred in imputing income to obligor based upon the finding that obligor voluntarily reduced his income in deliberate disregard of his child support obligation where court made no finding that the obligor acted in bad faith.

Discussion. Defendant/obligor left his job as a computer programmer to return to school full time, with the goal of becoming a school guidance counselor upon completion of his education. The trial court imputed income to defendant consistent with his salary as a programmer based upon the defendant’s statement that he was “unemployed by choice.” The court of appeals held that income should not be imputed unless a defendant depresses his/her income in bad faith, and further held that the record in this case “wholly lacks evidence of bad faith.” The court of appeals pointed to defendant’s testimony that he made arrangements to meet his responsibilities to the children as set out in the separation agreement during his time of unemployment, and that he had financially supported the children consistent with the agreement since returning to school.

Legislation

S.L. 2003-288. 

Termination of payments. 

Effective July 1, 2003, amends G.S. 50-13.4 to provide that if an arrearage is owed at the time an award of child support terminates, payments shall continue in the amount of the support order until such time as the arrearage is paid in full.

Enforcement. 

1. Amends G.S. 110-135 to provide that, upon the death of an obligor who owes arrears, the Department of Health and Human Services must attempt to collect the arrears from the estate of the obligor if the department determines that estate has assets from which to satisfy the arrearage.

2. Amends G.S. 110-139(b) to require that the department release any payment history information gathered by the department about the obligor to the court, the obligor, or the person on whose behalf an enforcement action is being taken, even if the information is otherwise confidential. Also mandates that the department release income and expense information to either parent for the purpose of establishing or modifying a support order.

3. Amends, effective October 2, 2003 [90 days after enactment of the legislation], G.S. 110-139.2 to allow Child Support Enforcement to assert a lien against accounts held by financial institutions for obligors in arrears in an amount not less than 6 months of support or $1,000, whichever is less. After serving notice on the obligor, the agency can levy on funds in the accounts in satisfaction of the arrears.  

Volume 1: Family Law

Equitable Distribution 

Cases Decided Between June 3, 2003 and October 1, 2003

Classification

Goldston v. Goldston, 584 S.E.2d 317 (N.C. App., July 15, 2003).

Held. Trial court erred in classifying proceeds from sale of house as entirely marital property where house was acquired by husband before the marriage.

Discussion. Husband owned house and lot before marriage. Following the marriage, he removed the house from the lot, conveyed the lot to both spouses as tenants by the entirety, and placed the house on a different lot that also was titled in both spouses as tenants by the entirety. The house and the lot upon which it was placed were sold before separation and the proceeds of the sale were classified as marital by the trial court. The court of appeals reversed, finding that “the act of physically transferring the location of the house onto the lot owned by the parties as tenants by the entireties, unaccompanied by other evidence of donative intent by defendant, was insufficient to rebut the statutory mandate that separate property remain separate ‘unless a contrary intention is expressly stated in the conveyance.’” Therefore, according to the court of appeals, the value of the house was separate property while the value of the lot was marital. 

Rice v. Rice, 584 S.E.2d 317 (N.C. App., August 5, 2003).

Held. Carryover fees defendant received after the date of separation from law firm of which he was a member were marital property because defendant had a vested right to receive the fees on the date of separation.

Discussion. Age of case required that the court of appeals apply law as it existed before October 1, 1995. Trial court held that fees received by defendant were not marital because they were paid to defendant after the date of separation. However, the court held that, under the law before October 1, 1995, funds received after separation were marital property if the right to receive the money was vested on the date of separation. The fees were part of a payment to defendant for legal services rendered before separation and the settlement funds from which the fees were paid were collected by the law firm before the date of separation. According to the court of appeals, because defendant’s share of the fees “was secured … and could not be cancelled,” his right to receive them was vested on the date of separation. Under current law, fees most likely would be classified as divisible property. See G.S. 50-20(b)(4)(2)(property received after separation but earned as the result of effort during the marriage)

Held. Trial court appropriately applied the source of funds doctrine to value the marital portion of a house purchased by defendant before the marriage.

Discussion. Trial court identified as marital that portion of the appreciation in the net value of the house that accrued during the marriage as a result of the payment of the mortgage with marital funds and improvements to the property made with marital effort and funds. Court of appeals rejected defendant’s argument that the trial court erred in including the improvements as part of the total marital contribution when calculating the marital interest in the passive appreciation that occurred during the marriage. The court of appeals held that the marital estate was entitled to a return on the investment for improvements just as it was entitled to a return on investment for mortgage payments. 

Distribution

Embler v. Embler, 582 S.E.2d 628 (N.C. App., July 15, 2003).

Held. Trial court erred by ordering defendant to pay a distributive award without identifying liquid assets from which defendant could satisfy the award. Case was remanded to trial court to identify liquid assets or, if no liquid assets are available, to consider in distribution the consequences to defendant of obtaining the funds from other sources.

Discussion. Trial court ordered an unequal distribution in favor of plaintiff and ordered defendant to pay a $24,876 distributive award. Defendant argued on appeal that he had no liquid assets from which to satisfy the award and that he would suffer tax penalties and other consequences if he liquidated his retirement accounts to satisfy the judgment. The court of appeals, citing Shaw v. Shaw, 117 N.C. App. 552, 451 S.E.2d 648 (1995), held that when there are “no obvious liquid assets,” a trial court must identify assets from which a distributive award can be paid. If there are no liquid assets, the trial court must “(1) determine the means by which defendant is to pay the amount; and (2) adjust the award from defendant to plaintiff to offset any adverse financial consequences of using non-liquid assets [or from obtaining a loan].”

Held. Trial court’s findings of fact with regard to distribution factors were insufficient to allow appropriate appellate review.

Discussion. The court of appeals held that the trial court’s recitation of findings of fact and the general statement that it also had “considered the other statutory distributional factors” were insufficient to let the appellate court know which factors the trial court actually considered in making the division. In addition, the factors identified by the trial court lacked sufficiently detailed findings to allow appropriate appellate review. By way of example, the court of appeals noted that the trial court found that defendant “paid certain marital debts” but erred by not placing a value on the debts, and found that defendant owned cars and valued those cars but erred by making “no finding whether the cars were liquid or nonliquid assets for purposes of the equitable distribution division.” In addition, although the trial court made a finding that “the estate should be divided without a QDRO,” it erred, according to the court of appeals, by failing to include findings as to the tax consequences to defendant if he “is required to dip into his retirement account.”

Held. Trial court did not err in classifying defendant’s pension as totally marital property where defendant offered no evidence of the value of the pension fund on the date of marriage.

Discussion. Defendant argued that his pension should not have been classified as completely marital where his evidence showed that he earned benefits under the plan for 8 years before the marriage. Court of appeals held that he had the burden to identify his separate component by introducing evidence of the value of the fund on the date of marriage.

Rice v. Rice, 584 S.E.2d 317 (N.C. App., August 5, 2003)

Held. Trial court did not err in considering as a distribution factor the fact that defendant assisted in the upbringing of plaintiff’s daughter by paying for private school tuition, college expenses and trips.

Discussion. Trial court rejected plaintiff’s argument that because G.S. 50-20(f) prohibits consideration of the “support of the children of both parties” in distribution, the trial court should not have considered defendant’s support of plaintiff’s child. The court of appeals held that while it is inappropriate to consider support of children born to the parties, it is appropriate to consider under G.S. 50-20(c)(12) a party’s voluntary assumption of financial responsibility for a child of a spouse.

Volume 1: Family Law

Domestic Violence

Cases Decided and legislation enacted

Between June 3, 2003 and October 1, 2003

Res judicata

Eagle v. Johnson, 583 S.E.2d 346 (N.C. App., August 5, 2003).

Held. Trial court erred by not allowing defendant to introduce evidence of the dismissal of a case brought by plaintiff in another county that was based upon the same allegations of domestic violence.

Discussion. Plaintiff filed a 50B action in Rockingham County alleging that defendant committed acts of domestic violence. The trial court dismissed plaintiff’s complaint at the conclusion of the hearing, finding that plaintiff failed to prove defendant had committed acts of domestic violence. The day after the dismissal, plaintiff filed a 50B action in Guilford County alleging the same acts of domestic violence by defendant. During the hearing, defendant attempted to introduce evidence of the Rockingham County case, but the trial court excluded the evidence. Court of appeals held that, if the two cases involved the same claim and the same parties, the second action would be barred by the doctrine of res judicata. Therefore, the trial court erred in not allowing defendant to present evidence concerning the first case. The court of appeals remanded the case to the trial court for a determination by the trial court of whether the elements of res judicata were present in this case.

Legislation

S.L. 2003-410 (S 919). “An act to enhance the safety of victims in serious domestic violence cases.” Ratified July 10, 2003. Effective December 1, 2003, and applies to offenses committed on or after that date.

1) Amends G.S. 50B-3.1 to require the court to order defendant to surrender all firearms and permits to purchase or carry firearms in cases where the defendant

- uses or threatens to use a deadly weapon or has a pattern of prior conduct involving the use or threatened use of violence with a firearm against persons,

- made threats to seriously injure or kill the aggrieved party or minor child,

- made threats to commit suicide, or

- inflicted serious injuries upon the aggrieved party or a minor child.

Provides that firearms not be returned to a defendant until the expiration of the protective order or any subsequent order and prohibits the return of weapons if the court determines that the defendant is prohibited from possessing firearms pursuant to state or federal law. 

2) Makes it a Class H felony to possess or purchase a firearm or possess a permit to purchase or carry a firearm in violation of a domestic violence protective order.

Volume 1: Family Law

Alimony

Cases Decided Between June 3, 2003 and October 1, 2003

Rice v. Rice, 584 S.E.2d 317 (N.C. App., August 5, 2003).

Held. Trial court failed to make appropriate findings as to the accustomed standard of living of the parties during the marriage.

Discussion. In denying plaintiff’s claim for alimony based upon a determination that plaintiff was not a dependent spouse, the trial court made findings as to the separate “estates” of the parties during the marriage but made no other findings regarding the standard of living. The court of appeals held the findings insufficient, stating that “the point in evaluating the parties’ accustomed standard of living is to consider the pooling of resources that marriage allows.” 

Volume 1: Family Law

Miscellaneous family law matters

Between June 3, 2003 and October 1, 2003

Alternative Dispute Resolution

Legislation

Family Law Arbitration Act

S.L. 2003-61. Effective May 20, 2003, the act amends G.S. 50-53 to clarify that parties to an arbitration agreement can agree not to present an arbitration award to a court for confirmation.

Collaborative Law

S.L. 2003-371 (H 1126), effective October 1, 2003, adds new G.S. 50-70 through 79 to create a collaborative law settlement procedure for all issues arising out of a divorce except absolute divorce. The procedure includes a written agreement by the parties to make a good faith effort to resolve their disputes arising from the marital relationship by agreement and without resort to judicial intervention. If the procedure results in a settlement agreement signed by both parties, either party is entitled to an entry of judgment or order to effectuate the terms of the settlement agreement. If the parties fail to reach an agreement, either party can initiate civil proceedings. However, attorneys representing the parties during the collaborative process may not represent the parties in any future civil proceeding arising out to the marital relationship of the parties. An agreement to participate in the collaborative settlement process tolls all time limits or deadlines imposed by statutes or local court rules, including statutes of limitation, discovery and filing deadlines, and scheduling orders. Consistent with the recent amendment to G.S. 50-20(l) discussed below, a personal representative of a deceased spouse can continue a collaborative law procedure initiated before the death.     

Alienation of Affection

Damages

Oddo v. Presser, 581 S.E.2d 123 (N.C. App., June 17, 2003).

Held. Evidence of plaintiff’s loss of income as an investment advisor when he lost his job as a result of his emotional distress over the break-up of his marriage was not too speculative to support compensatory damages; however loss of college tuition benefits for children who were age ten, seven and three at the time of trial was too speculative.

Discussion. Evidence showed that defendant established a relationship with plaintiff’s wife while she was married to plaintiff, and plaintiff and his wife eventually divorced as a result. Plaintiff presented evidence to the jury that he lost his job as an investment advisor and as a coach for Davidson College as a result of his mental distress over the break-up of his marriage. The jury awarded $910,000 in compensatory damages and $500,000 punitive damages. The court of appeals rejected defendant’s argument that evidence relating to plaintiff’s lost wages from his job as an investment advisor was too speculative because of the uncertainty of the future performance of the financial markets. The court of appeals held that the expert testimony presented by plaintiff gave the jury what it needed to come to a reasonable conclusion as to his lost future wages. However, the court of appeals agreed that evidence of the value of the lost tuition benefits that Davidson College gave children of employees at the time of plaintiff’s employment was too speculative due to the young age of the children at the time of trial.

Held. Evidence of sexual relations between defendant and plaintiff’s wife was sufficient to support an award of punitive damages.

Discussion. With a dissent on this point, the court of appeals held that evidence of preseparation sexual conduct is sufficient to support an award of punitive damages in alienation cases.

Held. Award of $500,000 in punitive damages was not excessive.

Discussion. Court of appeals rejected defendant’s argument that the punitive damages award was excessive, holding that the award was well within the limitations of G.S. 1D-25. 

Volume 2: Chapter 4

Contempt

Cases Decided Between June 3, 2003 and October 1, 2003

Middleton v. Middleton, 583 S.E.2d 48 (N.C. App., July 15, 2003).

Held. Trial court did not err in finding defendant in civil contempt for “thwarting the sale of the former marital residence” where the sale was required by the consent judgment entered in settlement of equitable distribution.

Discussion. The consent judgment signed by the parties in settlement of equitable distribution required that the former marital residence be sold. Defendant was to remain in the residence until such time as the sale was complete. The trial court found that defendant had taken actions to thwart the sale and embarrass plaintiff, and held defendant in civil contempt. On appeal, defendant argued that he complied with every provision of the consent agreement and that the actions upon which the court based its finding of contempt were not addressed in the consent judgment. The court of appeals upheld the trial court, holding that defendant violated the “spirit and intent of the order” by intentionally making the house unattractive and undesirable to potential purchasers. The court of appeals also upheld the trial court’s award of attorney fees to plaintiff for the contempt proceeding. 

Volume 2: Chapter 36

Preliminary Matters

Assignment of Civil Cases for Trial

Cases Decided Between June 3, 2003 and October 1, 2003

Notice of hearing

Scruggs v. Chavis, 584 S.E.2d 879 (N.C. App., September 2, 2003).

Held. Trial court erred in granting defendant’s motion to dismiss during a hearing at which plaintiff was not present when defendants served a notice of hearing for one date, but the subsequent final motion calendar distributed by the Trial Court Administrator specified a different date.

Discussion. Defendants filed a Calendar Request Form asking for a hearing of their motion to dismiss on April 29. Defendants served plaintiff with that request along with a Notice of Hearing stating the date of April 29. The Trial Court Administrator set the hearing on the May 6 calendar and mailed the calendar to plaintiff. On April 29, defendants appeared in court and the trial court granted their motion to dismiss. The court found that plaintiff had been given proper notice of the hearing. The court of appeals reversed, holding that “in civil cases filed in North Carolina, the calendar is set by the court and not by the lawyers.” As Rule 6 of the General Rules of Practice as well as the local rules of this particular district provides that the motions are placed upon the calendar by a judge or by the TCA, the plaintiff was entitled to rely on the calendar sent by the court rather than the notice sent by defendants. Therefore, the trial court erred in considering defendants’ motion to dismiss on a date other than that set by the TCA.
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