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1. Where did the privilege come from?
Answer: Some privileges come from common law.

The Peer Review Privilege is a statutory creation. It is set out in N.C. Gen. Stat.
131E-95

The statute refers to a “Medical Review Committee” and at times the privilege may
be referred to as the medical review committee privilege.

2. Does it have a purpose?

Answer: Yes, there is a purpose.
3. What is it?

Answer: “The peer review privilege is designed to encourage candor and
objectivity in the internal workings of review committees.”

Hayes v. Premier Living, Inc., 181 N.C. App 747, 641 S.E. 2d 316 (2007).

There is a fear or concern that “external access to peer investigations conducted by
staff committees stifles candor and objectivity.”

Estate of Ray v. Forgy, __ N.C. App. , 7183 S.E. 2d 1 (2016).
The hope is that this objectivity promotes the public health.

See Virmani v. Presbyterian Health Services Corp., 350 N.C. 449, 515 S.E. 2d
(1999).

4. |s there a downside or cost to this policy?

Answer: Yes.
The act represents a legislative choice between competing public concerns. It
embraces the goal of medical staff candor at the cost of impairing the plaintiff’s

access to evidence.

Shelton v. Morehead Memorial Hospital, 318 N.C. 76, 347 S.E. 2d 824 (1986).
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5. What is a Medical Review Committee or Peer Review Committee?

Answer: N.C. Gen. Stat. 131E-76 (5) which is part of the Hospital
Licensure Act provides a definition.

“Medical Review Committee” means any of the following committees formed for
the purpose of evaluating the quality, cost of, or necessity for hospitalization or
health care, including staff credentialing:”

So, the committee has to be formed for the purpose of evaluating one of these
items.

Then N.C. Gen. Stat. 131E-76(5) lists some examples:

a. A committee of a state or local professional society.
b. A committee of the medical staff of a hospital.

c. A committee of a hospital or hospital system, if created by the governing board
or medical staff of the hospital or system or operating under written procedures
adopted by the governing board or medical staff of the hospital or system.

d. A committee of a peer review corporation or organization.

Most of the cases | have seen involve the type of committee created by N.C. Gen.
Stat. 131E-76(5)(c).

N.C. Gen. Stat. 131E-76(5)(c) provides for:
1. Acommittee of a hospital system that:
2. is either:
A. Created by the governing board or medical staff of the hospital or
system, or

B. Operating under written procedures adopted by the governing board or
medical staff of the hospital or system.



6. What is an example of such a committee under the case law?
Answer: A committee responsible for medical staff credentialing.

Armstrong v. Barnes, 171 N.C. App. 287, 614 S.E. 2d 371 (2005).

7. What is an example of a committee that is not protected?

Answer: Aboard of trustees of a hospital simply cannot fit within the
statutory language.

Shelton v. Morehead Memorial Hospital, 318 N.C. 76, 347 S.E. 2d (1986).
8. Are nursing homes protected by this statute?
Answer: No.

But, N.C. Gen. Stat. 131E-107 creates a similar peer review type privilege for
nursing homes.

There is another peer review privilege statute in N.C. Gen. Stat. 90-21.22a that
applies to licensed providers of health care who directly provide services, provider
sponsored organizations, ambulatory surgical facilities, mental hospitals and state
owned facilities.

The language of this statute is virtually identical to N.C. Gen. Stat. 131E-95(b).
N.C. GEN. STAT. 122C-30 creates a similar peer review committee privilege for
“a facility licensed under the provisions” of chapter 122C, which governs mental
health, developmental disabilities and substance abuse.
9. What material falls within the scope of the peer review privilege?

Answer: N.C. Gen. Stat. 131E-95(b) provides that:

1. The proceedings of the medical review committee;

2. The records and materials it produces; and

3. The materials it considers

shall be confidential.



10. Does that mean any document given to the medical review committee falls
within the privilege?

Answer: No.
What the legislature giveth, it can take away.
N.C. Gen. Stat. 131E-95(b) further provides:
“However, information, documents, or records otherwise available are not immune
from discovery or use in a civil action merely because they were presented during
proceedings of the committee.”

Documents that are otherwise available are not within the privilege.

For instance, documents provided by individual physicians in their application for
privileges are not protected.

Shelton v. Morehead Memorial Hospital, 318 N.C. 76, 347 S.E. 2d 824 (1986).

A doctor may not invoke the statute to shield himself from answering deposition
guestions regarding the details about his drug abuse merely because he disclosed
details during credentialing committee proceedings and those details were
presumably included in the committee’s records.

Armstrong v. Barnes, 171 N.C. App. 287,614 S.E. 2d 371 (2005).

11. What does the privilege prevent you from doing with the information?
Answer: The protected material “shall not be subject to discovery or

introduction into evidence in any civil action against a hospital, an ambulatory

surgical facility licensed under Chapter 131E..., or a provider of professional

health services which results from matters which are the subject of evaluation and

review by the committee.”

N.C. Gen. Stat. 131E-95(b).

Not discoverable and not admissible.



These materials are also not public records under the meaning of N.C. Gen. Stat.
132-1.

“No person who was in attendance at a meeting of the committee shall be required
to testify in an civil action as to any evidence or other matters produced or
presented during the proceedings of the committee or as to any findings,
recommendations, evaluations, opinions, or other actions of the committee or its
members.” N.C. Gen. Stat 131E-95(b).

This creates a testimonial privilege in addition to a bar on disclosure.
What happens in the committee, stays in the committee.

A member of the committee or a person who testifies before the committee may
testify in a civil action but cannot be asked about the person’s testimony before the
committee or any opinions formed as a result of the committee’s hearings. N.C.
Gen. Stat. 131E-95(b).

So, you can’t keep a witness off the stand merely by having them appear before a
peer review committee.

It also appears that you cannot impeach a witness with statements the witness made
before the committee.

12. Does the assertion of a corporate negligence claim against a hospital avoid or
escape the privilege?

Answer: Nope.

It would severely undercut the purposes of the statute, i.e. the promotion of candor
and frank exchange in peer review proceedings, if we adopted plaintiff’s
construction of the statute, for it would mean these proceedings were no longer
protected whenever a claim of corporate negligence was made alone or coupled
with a claim of negligence against an individual physician.

Shelton v. Morehead Memorial Hospital, 318 N.C. 76, 347 S.E. 2d 824 (1986).



13. How about a claim that asserts negligence in the peer review process itself?
Answer: “A civil action against a hospital grounded on the alleged negligent
performance of the hospital’s medical review committee is by the statute’s plain
language a civil action resulting from matters evaluated and reviewed by such
committees.”
Whisenhunt v. Zammit, 86 N.C. App. 425, 358 S.E. 2d 114 (1987).
14. Some privileges have an exception if a judge determines that disclosure is
necessary to “the proper administration of justice.” Does the peer review privilege
have such an exception?
Answer: No
N.C. Gen. Stat. 131E-95(b) does not contain such language.
The case law does not recognize such an exception.
15. Can the peer review privilege be waived?

Let’s see...

16. Does attaching peer review materials to the plaintiff’s complaint and filing
them waive the privilege?

Answer: No
The plaintiff in Virmani v. Presbyterian Health Services did just that.
“It is improper for Dr. Virmani to attach them to his complaint as evidence or as a
forecast of evidence. We emphasize that these documents continue to be

inadmissible as evidence or as a forecast of evidence in this case...”

Virmani v. Presbyterian Health Services Corp., 350 N.C. 449, 515 S.E. 2d 675
(1999).



17. Does disclosure of the documents to third parties waive the peer review
privilege?

Answer: No.

Because the letter was produced at the request of the medical review committee,
the letter is absolutely privileged under N.C. Gen. Stat. 131E-95. Although the
letter might be seen by persons outside the committee, it nonetheless remains
protected from discovery and admissibility at trial. Therefore, the trial court erred
in concluding that Dr. Stern could waive the privilege by disseminating the letter to
persons outside of the committee.

Woods v. Moses Cone Health System, 198 N.C. App. 120, 678 S.E. 2d 787(2009).

There is also a statutory provision that permits disclosure of peer review materials
to an accrediting and certification entity or a patient safety organization without a
waiver of the privilege.

N.C. Gen. Stat. 131E-95(c).

18. Can this privilege be waived at all?

Answer: Since the purpose is to encourage candor and objectivity on the
part of the participants in a medical review committee, it might make sense to
allow the participants to waive the privilege if all of them agree to do so.

There is no case law in North Carolina to support such a ruling. However, | have
ruled that way in a case that later settled.

19. Who has the burden of asserting the privilege?

Answer: It is for the party objecting to discovery of privileged information
to raise the objection in the first instance and he has the burden of establishing the
existence of the privilege.

Bryson v. Haywood Regional Medical Center, 204 N.C. App. 532,694 S.E. 2d
416 (2010).



20. Is an objection alone enough?
Answer: No.

Mere assertions that documents constitute peer review materials and meet the
requirements are not enough.

Bryson v. Haywood Regional Medical Center, 204 N.C. App. 532, 694 S.E. 2d 416
(2010).

A trial court properly grants a motion to compel when the defendants do not
present any evidence tending to show the reports were privileged. Id.

21. Are conclusory allegations enough?
Answer: No.

“The party asserting the privilege has the burden to demonstrate each of its
essential elements and cannot meet this burden by mere conclusory allegations.”

Hammond v. Saini, 367 N.C. 607, 766 S.E. 2d 590 (2014).
22. Are affidavits enough to prove the privilege?

Answer: Maybe.
“The mere submission of affidavits by the party asserting the medical review
privilege does not automatically mean that the privilege applies. Rather, the
affidavits must demonstrate that each of the statutory requirements concerning the
existence of the privilege have been met.”

Estate of Ray v. Forgy, __ N.C.App. ___, 783 S.E. 2d 1 (2016).

For instance, the affidavit must prove that the peer review committee is one of
those identified by N.C. Gen. Stat. 131E-76(5) that we discussed earlier.

“The evidence must set forth either how the committee was created or how the
written procedures it operates under were adopted.”

Hammond v. Saini, 367 N.C. 607, 766 S.E. 2d 590 (2014).
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The statute would also require proof that the committee had one of the required
purposes set out in the statute.

23. What about the documents themselves? How do | determine if they are
privileged?

Answer: “In order to determine whether the peer review privilege applies, a
court must consider the circumstances surrounding the actual preparation and use
of the disputed documents involved in each particular case. The title, description,
or stated purpose attached to a document by its creator is not dispositive...”

Estate of Ray v. Forgy,  N.C. App. , 7183 S.E. 2d 1 (2016).

24. Does this mean | have to do an in camera review of the documents?
Answer: It may.

“The determination of privilege is a question of law which the trial court must
decide and in camera review of the evidence in question is proper.”

Medlin v. North Carolina Specialty Hospital, LLC, 233 N.C. App. 327, 726 S.E.
2d 812 (2014).

“The case law supports that on the question of privilege, the trial court has an
Interest in ensuring that the asserted information is indeed privileged and need not
rely on the word of the interested party or its counsel.” Id.

25. If I rule on a claim that materials are protected by the peer review privilege,
how is my decision reviewed?

Answer: Whether a document is privileged pursuant to N.C. Gen. Stat.
131E-95 is a question of law.

Medlin v. North Carolina Specialty Hospital, LLC, 233 N.C. App. 327, 726 S.E.
2d 812 (2014).



On appeal from a trial court’s discovery order implicating the medical review
privilege, the Court of Appeals reviews de novo whether the requested materials
are privileged under N.C. Gen. Stat. 131E-5(b).

Estate of Ray v. Forgy,  N.C. App. , 7183 S.E. 2d 1 (2016).

26. If | order material that is allegedly protected by the peer review privilege
disclosed, can the objecting party immediately appeal?

Answer: Yes.
“Orders compelling discovery of materials purportedly protected by the medical
review privilege or work product doctrine are immediately reviewable on appeal

despite their interlocutory nature.”

Estate of Ray v. Forgy,  N.C. App. , 7183 S.E. 2d 1 (2016).
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