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Equitable Distribution: Classification of Student Loans as
Marital Debt

Marital debt is debt incurred during the marriage by either or both spouses for the joint benefit of
the parties. Huguelet v. Huguelet, 113 N.C. App. 533 (1994). The party asking that the debt be
classified as marital has the burden of proving the value of the debt on the date of separation and
that the debt was incurred during the marriage for the joint benefit of the parties. Miller v. Miller, 97
N.C. App. 77 (1990).

In 2015, I wrote about the classification of marital debt in this blog post, 
https://civil.sog.unc.edu/equitable-distribution-classification-of-marital-debt/. I discussed the
decision of the North Carolina Court of Appeals in the case of Warren v. Warren, 241 N.C. App.
634 (2015), wherein the appellate court affirmed the trial court’s classification of wife’s student
loan debt as marital debt. In doing so, the court held that to establish that the loans were incurred
for the joint benefit of the parties, the party seeking the marital classification has the burden of
proving that the loans resulted in a tangible benefit to the marriage. The court in Warren stated:

“In order for the court to classify student loan debt as marital debt, the parties must present
evidence regarding whether the marriage lasted long enough after incurring the debt and receiving
the degree for the married couple to substantially enjoy the benefits of the degree or higher
earnings.”

The North Carolina Court of Appeals recently revisited the classification of student loans, this time
student loans incurred in the name of the husband during the marriage for the education of the
adult daughter of the parties. In Purvis v. Purvis, (November 16, 2021), the court of appeals again
affirmed the trial court’s classification of the debt as marital but this time the court held that no
tangible benefit to the marriage is required to establish joint benefit.

Purvis v. Purvis

During the marriage, the daughter of the parties attended Sweet Brier College. To pay for the
expense of her education, the daughter incurred student loans in her name and husband incurred
student loans in his name. The loan proceeds were used by the daughter for tuition, books and
living expenses. The parties made a joint decision to incur the loans to help the daughter, but they
decided that the loans would be in the sole name of the husband due to discrepancies in the credit
scores of the parties. The parties made payments on the loan during the marriage using funds from
their joint checking account. On the date of separation, the outstanding debt for the loans incurred
by husband was $164,163.00.

In the equitable distribution proceeding, wife moved for summary judgment on the issue of the
classification of the loan debt, arguing that the loans were the separate debt of husband. The trial
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court denied her motion and ruled that the loan balance was a marital debt. Wife appealed, arguing
that husband failed to establish that the debt was incurred for the joint benefit of the parties.

Joint Benefit

The court of appeals affirmed the trial court after concluding that the student loan debt was incurred
for the joint benefit of the parties. The court explained:

“Here, the parties do not dispute that there was a joint agreement to incur the debt. Nor do the
parties dispute that [wife] actively participated in obtaining the loans. The parties’ affidavits
demonstrate there was a joint benefit, in that their daughter’s tuition, books, and living expenses
were covered by the loan rather than out-of-pocket expenses. Further, providing [their] daughter
with a formal education was something that [they] both wanted and agreed, to do.”

The court distinguished appellate decisions from Nebraska and Rhode Island that classified
student loan debt for adult children as separate debt, explaining that those cases involved
situations where one spouse did not know about the debts at the time they were incurred and did
not consent to the loans at the time they were incurred.

The court in Purvis also explicitly addressed the issue of the lack of a tangible benefit to the
marriage, stating:

“Although this is not a tangible benefit in that the [student] loans were not deposited in the parties’
account, a tangible benefit is not required under North Carolina law. Warren v. Warren, 241 N.C.
App. 634, 637, 773 S.E.2d 135, 137-38 (2015) (“Although our Courts have not specifically defined
what constitutes a joint benefit in the context of marital debt, this Court has never required that the
marital unit actually benefited from the debt incurred.”).”

Despite citing the Warren decision, the court of appeals in Purvis offers no explanation for the
seemingly contradictory statement in that earlier decision regarding the need to show that the
marriage benefited from the higher educational degree received by wife as the result of her student
loans.
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Equitable Distribution: What is Property?

In the recent case of Miller v. Miller, (NC App, April 18, 2017), the court of appeals held that a
“Timber Agreement” was “too speculative” to be identified as a property interest in equitable
distribution. The agreement between a husband and his cousin provided that husband would
receive at some point in the future the value of timber growing on a specific track of land. Citing 
Cobb v. Cobb, 107 NC App 382 (1992), the court stated that the future value of timber that will not
mature until many years after the trial should not be considered marital property or a distribution
factor, since “characterizing growing trees as a vested property right is far too speculative,” and
“an equitable distribution trial would become overwhelmingly complicated.”

This case raises the interesting question of what exactly is the definition of “property” in the
context of equitable distribution?

To be marital property, an item or interest first must be property.

Fortunately, most items in these cases constitute property within the generally recognized meaning
of that term. Tangible things, such as houses and other real estate, automobiles, money, jewelry,
furniture, etc., clearly are property. Even family pets have been classified as property for purposes
of equitable distribution in other states. See e.g. Bennett v. Bennett, 655 So. 2d 109 (Fla. Dist. Ct.
App. 1995). See also Shera v. NC State University Veterinary Hospital, 219 NC 117 (2012)(dog is
personal property in North Carolina).

However, the status of intangible rights is less clear. Courts in other states have struggled over
whether interests such as job seniority, accumulated sick leave and vacation, frequent flyer miles,
the future right to purchase medical insurance in retirement and future inheritance rights constitute
property interests that need to be considered in equitable distribution. For more discussion, 
see Brett Turner, Golden, Equitable Distribution of Property, § 5.08-10, 269 (3rd Edition 2005).
Regarding inheritance rights in North Carolina, see Loeb v. Loeb, 72 N.C. App. 205, 324 S.E. 2d 33
(1985) (allowing consideration as a factor in distribution that wife had a vested interest in a trust,
the principal of which would pass to her upon the death of her mother).

Do we have a definition?

The short answer is not really.

North Carolina's equitable distribution statute does not contain a definition of property and the few
cases that have addressed this issue have not offered a definition. Further, North Carolina property
law does not recognize a general definition that gives the term precisely the same meaning in all
contexts. Instead, the definition of property is broad and necessarily varies "according to the
subject treated of and according to the context." Wachovia Bank and Trust v. Wolfe, 243 N.C. 469,
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475 (1956). In other words, whether an interest constitutes property very much depends on
whether the question is asked in an equitable distribution case or in a taxation case, for example.
Some legal scholars argue that, in general, determining whether an interest constitutes property is
as much a question of public policy as anything else. For example, a New York court held that
equitable distribution creates a new species of property and that interests should be classified as
property if necessary to accomplish the goals of equitable distribution, regardless of the common
law definition of property. O’Brien v. O’Brien, 489 N.E.2d 712 (1985).

Most dictionary definitions of property indicate that transferability, meaning the ability to exchange
the interest for value or to pass ownership to another, is an important characteristic of property.
However, North Carolina clearly recognizes items that cannot be transferred or assigned a 
market value as valuable property interests; consider pensions, professional licenses, and interests
in closely held businesses and corporations.

Because the concept of property is necessarily broad and non-specific, the law, both in North
Carolina and other states, has traditionally identified property interests on a case-by-case basis,
weighing the traits of the interest against those traditionally recognized as attributes of property and
considering the public policy issues raised by the context of each particular case. See Brett Turner,
Equitable Distribution of Property, § 5.08-10, 269.

Besides timber contracts, what else is not property in North Carolina ED? 

1.VA Loan Eligibility

In Jones v. Jones, 121 N.C. App. 523 (1996), the court refused to classify certain veteran benefits
as property for purposes of equitable distribution. Defendant argued that his VA loan eligibility
should be classified as his separate property. The parties had used defendant's eligibility to obtain
a VA loan for the purchase of the marital residence. At the time of separation, the only value of the
residence was the VA loan and defendant argued that the court should have "restored" his
separate property to him by awarding him the marital residence. The court of appeals rejected
defendant's contention that his VA loan eligibility was analogous to military pensions and should
likewise be identified as property. The court reasoned that while "[a] military pension is a
quantifiable, legally enforceable property interest[,] ...[d]efendant's VA loan eligibility in itself
created no enforceable right in defendant other than the right to apply for a VA loan. In order to
receive a loan, defendant still had to qualify for such a loan."

2.Educational Degrees

In North Carolina, professional and business licenses are property but educational degrees are not,
at least in the context of equitable distribution. Our case law outside of equitable distribution
recognizes professional licenses as valuable property interests entitled to protection under the law, 
see e.g., N.C. State Bar v. Dumont, 52 N.C. App. 1, 15, (1981), and the North Carolina equitable
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distribution statute also recognizes professional licenses as property. G.S. 50-20(b)(2) provides
that “all professional and business licenses which would terminate on transfer shall be considered
separate property.” In Poore v. Poore, 75 N.C. App. 414, 423, 331 S.E. 2d 266, 272-73 (1985), the
court of appeals held that it was reversible error for a trial judge to fail to classify the defendant’s
license to practice dentistry as defendant’s separate property and to consider that property interest
when deciding how to distribute the marital property. Further, in a concurring opinion in Sonek v.
Sonek, 105 N.C. App. 247 (1992), Judge Greene wrote that "[a] professional license is a valuable
property right, reflected in the money, effort, and lost opportunity for employment expended in its
acquisition, and also in the enhanced earning capacity of its holder ...."

However, in Haywood v. Haywood, 106 N.C. App. 91 (1992), rev'd on other grounds, 333 N.C. 342
(1993), the court of appeals held that defendant's masters degree in economics and business was
not property, stating that "[b]ecause educational degrees, like professional and business licenses,
are personal to their holders, are difficult to value, cannot be sold, and represent enhanced earning
capacity, the vast majority of states which have addressed the issue have held that such degrees
are not property for purposes of equitable distribution." The court acknowledged that the equitable
distribution statute specifically defines professional and business licenses as property, but rather
than distinguishing degrees from licenses, the court held that by not including degrees in the
definition of separate property along with licenses, the General Assembly evidenced a legislative
intent that educational degrees not be recognized as property.

3.Contingent Contract Rights

In Godley v. Godley, 110 N.C. App. 99 (1993), defendant was a party to a contract which granted
him the right to receive a portion of the profits earned by a business in exchange for his consulting
services. By the date of separation, he had finished providing the consulting services but the
amount he would receive as compensation was uncertain due to the fact that the company had yet
to realize the profits upon which defendant's commission would be based. The court of appeals
characterized defendant's right to receive the commissions as "a mere contractual right to receive
an uncertain amount of commissions at some indefinite time in the future, if at all," and held that
the commission was "too speculative" to be distributed or considered in distribution.

Like the recent Miller case, the court in Cobb v. Cobb, 107 NC App 382 (1992), was faced with the
issue of whether the future value of timber being grown on marital property should itself be
classified as marital property. The parties had planted trees on their property in 1971, they divorced
in 1989, and evidence indicated that the timber would be ready for clear cut in 2007, at which time
the owner would realize approximately $174,300 from the sale of the timber. Defendant argued that
the projected earnings from the timber should be classified as marital property. The court, however,
held that the right to receive the profit from the timber sale in the future was "far too speculative" to
characterize as a "vested property right," and held that the future interest could not be classified as
marital property nor considered as a factor in distribution. In support of its conclusion, the court
pointed to the risk that the future value might not be realized "if, for example, the trees are
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destroyed by fire or insects, or if [the owner] decides to sell the property or to not cut the trees at
all.”

However, in Christensen v. Christensen, 101 N.C. App. 47, 50, 398 S.E. 2d 634, 636 (1990), the
court identified a management contract for future services as a valuable asset of a business. The
contract at issue in Christensen provided for services to be rendered for a specified period of time
(40 years) and the amount to be paid for the services was certain ($36,000 per year).

Likewise, in Smith v. Smith, 111 N.C. App. 460, 433 S.E. 2d 196 (1993), the court indicated that a
contract to redeem stock was a vested property interest where the sale price and time for payment
was clearly identified in the contract.

Powered by TCPDF (www.tcpdf.org)

                               4 / 4

http://www.tcpdf.org






























On the Civil Side
A UNC School of Government Blog
https://civil.sog.unc.edu

Equitable Distribution: QDROs, DROs, and a statute of
limitations

In this earlier post, I wrote about whether the 10-year statute of limitations for initiating an action on
a judgment bars the entry of a QDRO if the request for the QDRO is made more than 10 years
following entry of the equitable distribution judgment. https://civil.sog.unc.edu/so-someone-forgot-to-
draft-that-qdro-now-what/

The court of appeals recently answered this question, holding that the entry of a QDRO, or a DRO
as discussed further below, is a procedural method of effectuating and completing a judgment
rather than a substantive mechanism for enforcement of a judgment. Therefore, a request for the
court to enter the order is not an action on a judgment and is not barred by the statute of
limitations.

Welch v. Welch (NC App, May 2, 2023)(Welch II)

 An equitable distribution consent judgment entered in 2008 ordered that plaintiff transfer one-half
of his ownership interest in an IRA to defendant. Plaintiff failed to make the transfer. In 2019,
defendant filed a motion for contempt or, in the alternative, for a Rule 70 order directing another
person to execute the documents to effectuate the transfer. The trial court dismissed the
defendant’s motions after ruling that the 10-year statute of limitations in GS 1-47(1) barred all
actions to enforce a judgment filed more than 10 years after its entry. Defendant appealed but the
court of appeals agreed with the trial court, holding that both the contempt motion and the motion
for the Rule 70 order were actions seeking to enforce the ED judgment. Welch v.
Welch, unpublished opinion, 278 NC App 375 (2021)(“Welch 1”). The court of appeals, however,
specifically declined to address the authority of the trial court to enter a domestic relations order to
effectuate the transfer.

Following that appeal, defendant filed another motion in the trial court, this time asking the court to
enter an “IRA Domestic Relations Order (DRO) pursuant to IRC section 408(d)(6) transferring the
current balance of plaintiff’s Schwab IRA account” to “effectuate” the equitable distribution
judgment and to effectuate her vested property rights in the IRA that were created by the ED
judgment. The trial court denied the motion, first concluding that the IRA was not a “qualified
retirement plan” pursuant to ERISA and therefore could not be distributed by a QDRO or other
order and concluding that defendant’s motion was another action seeking to enforce the ED
judgment and was therefore barred by the 10-year statute of limitations set out in GS 1-47.

This time the court of appeals disagreed with the trial court and held that the entry of a DRO
(domestic relations order) is the appropriate procedural mechanism for distributing an IRA and
holding that the statute of limitations does not bar a request for entry of a DRO as a means of
effectuating a prior order if the entry of the DRO does not affect the substantive rights of the
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parties.

QDRO or DRO??

The court of appeals held that defendant’s interest in plaintiff’s IRA vested when the equitable
distribution consent judgment was entered granting defendant one-half of plaintiff’s IRA. GS
50-20.1(g) provides that an interest in a retirement account is distributed “by means of a qualified
domestic relations order [a QDRO], or as defined in section 414(p) of the Internal Revenue Code of
1986, or by domestic relations order [a DRO] or other appropriate order.” GS 50-20.1(h) specifically
states that these methods of distribution apply to the distribution of individual retirement accounts
[IRAs].

The court of appeals pointed out that distribution of employer-sponsored retirement accounts
subject to the federal Employee Retirement Income Security Act of 1974 (ERISA) require a
“special class of DRO” called a qualified domestic relations order (a QDRO) as defined by 29 USC
section 1056(d)(3)(A). But IRAs that are not funded by an employer are not subject to ERISA and
can be distributed by “a simpler DRO.” The DRO will contain whatever findings of fact, conclusions
of law, and other information required by the administrator of the specific IRA to be distributed.
Contrary to the conclusion of the trial judge, “the IRA does not need to be a qualified retirement
plan under ERISA for the trial court to issue a DRO.”

The Statute of Limitations

GS 1-47 specifies that the statute of limitations for initiating an action upon a judgment is ten years
from the date of entry of the judgment. In the first appeal of this case, the court of appeals held that
a motion for contempt and a Rule 70 motion were “actions to enforce a judgment” and subject to
the 10-year limitation period. In this appeal, the court held that the request for entry of a DRO is not
“an action on a judgment” but rather a request to effectuate or complete the equitable distribution
judgment.

As support, the court of appeals quoted the Vermont Supreme Court:

“We simply disagree with the conclusion that entry of a DRO is an attempt to enforce the
underlying final divorce order or that the filing of a DRO is an attempt to enforce the underlying final
divorce order or that the filing of a DRO constitutes an execution upon the judgment. … [T]he right
to obtain the retirement funds awarded in a final divorce order depends upon the approval of a third-
party, the plan administrator. There is no ‘judgment’ to execute or enforce until that step has been
taken.”

Johnston v. Johnston, 212 A.3rd 627, 636 (Vt. 2019).

Also citing a Michigan appellate court, the court of appeals explained that while the statute of
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limitations would apply to an attempt to claim a substantive right to retirement benefits granted by a
judgment, the limitation statute does not apply to a request for the procedural mechanism required
to accomplish the distribution ordered by the equitable distribution judgment. Dorko v. Dorko, 934
NW2d 644 (Mich. 2019).

Does it matter that the ED judgment did not order entry of a DRO?

 It is common for equitable distribution judgments to specifically order that appropriate domestic
relations orders be entered to effectuate the distribution of retirement accounts. In Welsh II
however, the consent judgment stated that the distribution would happen by way of a “trustee to
trustee transfer.” The court of appeals noted this but stated that the fact that the judgment did not
order transfer by a DRO or a QDRO did not impact the holding in this case. The court explained
that the principles outlined in the opinion allow the trial court to enter a domestic relations order to
effectuate the judgment, even if the trial court did not specifically order entry of the DRO or QDRO
in the equitable distribution judgment.
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Equitable Distribution: trial court can consider a Rule 60(b)
motion during an appeal; stipulation in pre-trial order
revokes a revocable Trust

In Wenninger v. Wenninger, decided May 7, 2024, the North Carolina Court of Appeals held that an
equitable distribution judgment was void for lack of a necessary party because the parties in the
equitable distribution proceeding stipulated in a pre-trial order that certain items of property were
held in a revocable Trust and further stipulated that some of the property held by the Trust was
marital property. The court of appeals held that the Trust was a necessary party, even though the
trial court refused to distribute the items in the Trust because they were not owned by either party.

I wrote about that opinion here: https://civil.sog.unc.edu/equitable-distribution-stipulation-in-a-
pretrial-order-makes-revocable-trust-a-necessary-party/

In the more recent opinion in Face v. Face, decided November 5, 2024, the court of appeals again
illustrated the importance of stipulations in pre-trial orders. The appellate court in Face held that a
stipulation in the pre-trial order that properties were marital property amounted to a revocation of a
revocable Trust. Because the Trust was revoked by the pre-trial order and the properties from the
Trust were stipulated to be marital property, the Trust was not a necessary party to the equitable
distribution proceeding.

Face v. Face

In Wenninger, the pre-trial order specified that property stipulated to be marital was held by a
revocable Trust. In Face, the fact that property classified as marital property and distributed by the
trial court in an equitable distribution judgment was held by a revocable Trust did not become
known to the trial court until defendant filed a Rule 60(b) motion to set aside the judgment after it
was entered and notice of appeal had been filed. The Rule 60(b) motion stated that “during the
process of preparing materials for use in the pending appeals, … defendant’s counsel became
aware for the first time, of the existence of the Trust” and that “the existence of this Trust or its
legal effect do not appear to have been brought to the attention of the [Trial] Court.”
Defendant’s Rule 60(b) motion argued that because the Trust was not joined as a party, the trial
court had no subject matter jurisdiction to enter the equitable distribution judgment concerning
property held by the Trust.

The trial court entered an “indicative ruling denying defendant’s Rule 60(b) motion” and the court of
appeals reviewed this “indicative ruling” along with other issues raised by defendant’s appeal of
the equitable distribution judgment.

Trial court jurisdiction to consider defendant’s Rule 60(b) motion
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Pursuant to G.S. 1-294, when an appeal is perfected, the trial court is divested of jurisdiction “upon
the judgment appealed from, or upon the matter embraced therein, ….” The loss of jurisdiction will
relate back to the time of the filing of the notice of appeal if the appeal is properly perfected. 
Lowder v. All Star Mills, Inc., 301 N.C. 561, 273 S.E.2d 247 (1981).

So how did the trial court in this case have jurisdiction to rule on defendant’s Rule 60(b) motion?

The court of appeals has held that a trial court can hear a Rule 60(b) motion following appeal and
render an ‘advisory’ decision indicating how it would resolve the issue if it had jurisdiction to do
so. See Talbert v. Mauney, 80 N.C. App. 477 (1986)(trial court retains ‘limited jurisdiction’ to hear
and consider what action it would take on a Rule 60(b) motion were an appeal not pending.”).

The appellate court also explained the procedure in Bell v. Martin, 43 N.C. App. 134, 142, 258
S.E.2d 403, 409 (1979), rev’d on other grounds, 299 N.C. 715 (1980):

“[T]he trial court [should] consider a Rule 60(b) motion filed while the appeal is pending for the
limited purpose of indicating, by a proper entry in the record, how it would be inclined to rule on the
motion were the appeal not pending. At the time the motion is made in the lower court the movant
should notify the appellate court so that it may delay consideration of the appeal until the trial court
has considered the 60(b) motion. Upon an indication of favoring the motion, appellant would be in
position to move the appellate court to remand to the trial court for judgment on the motion and the
proceedings would thereafter continue until a final, appealable judgment is rendered. An indication
by the trial court that it would deny the motion would be considered binding on that court and
appellant could then request appellate court review of the lower court's action. This procedure
allows the trial court to rule in the first instance on the Rule 60(b) motion and permits the appellate
court to review the trial court's decision on such motion at the same time it considers other
assignments of error.”

Trial court advisory denial of the Rule 60(b) motion

In Face, the trial court rejected the defendant’s argument that the Trust was a necessary party. To
support the conclusion that it had subject matter jurisdiction to distribute the property at issue, the
trial court explained:

“The Trust was not a necessary party to the equitable distribution action, and the Court had subject
matter jurisdiction to distribute the Trust's assets, ....

While “[p]roperty is not part of the marital estate unless it is owned by the parties on the date of
separation,”… the Court concludes that the settlors of a revocable trust, like the Trust, retain
ownership of the trust res. “[T]he power of revocation is tantamount to ownership of the trust
property and of such a nature that it is subject to order of the [C]ourt.” ....
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In addition to the provisions of the Trust in which the parties maintained individual control over any
real property placed in the Trust, North Carolina's trust code reinforces the Court's view that
property in a revocable trust remains property of the settlor. Pursuant to N.C.G.S. § 36C-6-602(c),
settlors of a revocable trust, like Plaintiff and Defendant, have the power to revoke the trust at any
time....

[There is a] distinction between revocable trusts, on the one hand, and irrevocable trusts, on the
other. In the case of an irrevocable trust, the trust is a necessary party.... [R]evocable trusts are
“will substitutes” and the “rules applicable to wills should, and in fact often do, apply to such
trusts.” ... By entering into the stipulations concerning the distribution of real property which had
been placed in the Trust, the parties were exercising their rights to transfer real property as allowed
by the terms of the Trust, and, in essence, … revoked the Trust as allowed by N.C. Gen. Stat. §
36C-6-602(2)(c).”

The court of appeals agreed with the trial court

In affirming the trial court’s denial of the Rule 60(b) motion, the court of appeals distinguished the
result in Wenninger by explaining that, in that case, the parties stipulated that the Trust held title to
the property at issue, making the Trust a necessary party to the equitable distribution proceeding.
In Face, the parties stipulated “that the property was titled to them individually and [they] retained
complete control of the properties in the Trust.” The court of appeals agreed with the trial court that
the stipulation in the pre-trial order manifested “clear and convincing evidence of the settlor’s
intent for the property in the Trust to be distributed between the parties as marital property.”
Because the pre-trial order revoked the Trust, “the parties as settlors, trustees and beneficiaries
retained control of the properties subject to distribution.” As the Trust no longer held legal title to
the property after entry of the pre-trial order, the Trust was not a necessary party to the proceeding.
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Equitable Distribution: Stipulation in a Pretrial Order Makes
Revocable Trust a Necessary Party

The North Carolina Court of Appeals recently voided an entire equitable distribution judgment
because the trial court denied a motion to add as a party a revokable trust alleged to be a
necessary party, even though the motion was made more than three months after the conclusion of
the equitable distribution trial. In Wenninger v. Wenninger, decided May 7, 2024, the appellate
court held that the equitable distribution judgment was void for lack of a necessary party because
the parties in the equitable distribution proceeding stipulated that items of property titled in the
name of the trust were marital property, even though the trial court refused to distribute the items
because they were not owned by either party.

Wenninger v. Wenninger

A pretrial order entered by the trial court identified the parties’ stipulations and allegations as to
marital property. The order listed three bank accounts and one car that the parties stipulated were
titled in the name of a revocable trust. The parties also stipulated that two of the bank accounts
were marital property, but they disagreed over the classification of the last bank account and the
car.

At the conclusion of the equitable distribution trial, the trial court announced that the property titled
in the name of the trust would not be distributed in the final judgment because the property “was
not owned by the parties on the date of separation” and the trust “was not a party to this lawsuit.”

More than three months later, the husband filed a motion requesting that the trust be added as a
necessary party. The appellate opinion makes no reference to any allegation by husband regarding
why the trust property should be classified as marital property; there is no mention of a claim that a
constructive trust should be imposed on the property to grant either party equitable ownership of
the trust property or of any other legal theory under which the property titled in the name of the trust
could be classified as marital property.

The trial court denied the motion on the basis that neither party moved to join the trust before the
verdict was rendered. The trial court entered the equitable distribution judgment which did not
distribute any of the property owned by the trust and husband appealed.

The lack of a necessary party renders a judgment void.

The court of appeals held that the trial court had no discretion to deny the husband’s motion to add
the trust as a necessary party because any judgment entered without a necessary party is void.
According to the appellate court, the trial court had the obligation to join the trust “ex mero motu” at
any point in time when the trial court determined that the trust was a necessary party. The failure to
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add the necessary party rendered the entire judgment void.

Why was the trust a necessary party in this case?

The court of appeals explained that “when a third party holds legal title to property which is claimed
to be marital property, that third party is a necessary party to the equitable distribution proceeding,
with the third party’s participation limited to the ownership of that property.” (quoting Nicks v. Nicks,
241 N.C. App. 487 (2015)). According to the appellate court, the trust was a necessary party
because the parties stipulated that property titled in the name of the trust was marital property in
the pretrial order, and because the trial court has a “mandatory duty to classify and distribute
property that all parties agree is subject to equitable distribution.”

Does this mean third parties or entities must be added whenever the trial court determines
property is not owned by one or both of the parties?

It is clear that when a party requests in a pleading that the court impose a constructive trust or a
resulting trust on property titled in the name of a third party or an entity such as a trust or an LLC,
or when a party requests that a transfer of property to a third party or entity be set aside as a
fraudulent transfer so that the property can be brought into the marital estate, the third party or
entity must be joined as a party before the court can litigate that claim. See Upchurch v. Upchurch,
122 N.C. App. 172 (1996) and Nicks v. Nicks, 241 N.C. App. 487 (2015)

But in the Wenninger case, there is no indication that any such claim was made by either party and
unlike in Nicks v. Nicks, 241 N.C. App. 487 (2015), the court of appeals does not point to any
evidence in the record that would support such a claim.

In Weaver v. Weaver, 72 NC App 409 (1985), Ms. Weaver purchased a piano during the marriage
with marital funds. The husband claimed that the piano was marital property, but the trial court
determined that the parties gifted the piano to their children before the date of separation and
therefore did not distribute the piano in the equitable distribution judgment. When the husband
appealed, the court of appeals affirmed the trial court, holding that evidence was sufficient to show
that the children rather than the parties owned the piano on the date of separation.

Despite the allegation by husband that the piano was marital property, the court of appeals in 
Weaver did not void the equitable distribution judgment because the children were not brought into
the action as necessary parties. There was no claim that the transfer to the children should be set
aside, so the trial court had the authority to determine that neither party owned the piano without
joining the actual owners of the property.

The only difference between Weaver and Wenninger appears to be the stipulation of the parties in 
Wenninger that the property of the trust was marital property. Even though the trial court did not
distribute the property titled in the name of the trust, the court of appeals held that the fact that the

                               2 / 3



On the Civil Side
A UNC School of Government Blog
https://civil.sog.unc.edu

parties agreed that the property was marital required the court to join the trust as a necessary
party, despite the lack of any claim by the parties that would support taking title away from the trust
and vesting it in the parties.

So, I hope we don’t interpret the Wenninger opinion too broadly. I believe Weaver still is good law.
Absent a stipulation such as the one in Wenninger, there is no need to join third parties or entities
unless there is a claim that will support vesting title, either equitable or legal title, in one of the
parties to the equitable distribution action.
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