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Implied consent offenses

Implied 
Consent 
Offenses

Offenses 
Involving 
Impaired 
Driving

• Impaired driving: G.S. 20-138.1

• Impaired driving in a commercial vehicle : G.S. 20-
138.2

• Habitual impaired driving: G.S. 20-138.5

• Death by vehicle or serious injury by vehicle under 
G.S. 20-141.4

• First- or second-degree murder under G.S. 14-17 or 
involuntary manslaughter under G.S. 14-18, when 
based on impaired driving

• Driving by a person <21 after consuming: G.S. 20-
138.3

• Violating no-alcohol condition of limited privilege: G.S. 
20-179.3

• Impaired instruction: G.S. 20-12.1

• Operating comm. motor vehicle after consuming 
alcohol : G.S. 20-138.2A

• Operating school bus, school activity bus, or child care 
vehicle after consuming alcohol: G.S. 20-138.2B

• Transporting open container of alcoholic beverage: 
G.S. 20-138.7(a)

• Driving in violation of ignition interlock restriction: G.S. 
20-17.8(f).

What is implied consent?
 Obtaining a defendant’s breath or blood is a 

search within the meaning of the Fourth 
Amendment

 Generally, must have warrant to render 
search reasonable under Fourth Amendment

 Do any of the exceptions to the warrant 
requirement apply?
 Consent? 

 Exigency?

 Search incident to lawful arrest?
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Implied Consent Testing

Type of Test
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Intoximeter:  Intox EC/IR II

AOC-CVR-1A
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G.S. 20-16.5 Civil License Revocation (CVR)

1. LEO has reasonable grounds to believe 
person committed implied consent offense

2. Person is charged with offense

3. LEO and CA complied with implied consent 
procedures re chemical analysis

4. Person
a. Willfully refuses

b. A/C of 0.08 or more

c. A/C of 0.04 or more if CMV

d. Any A/C if person <21

CVRs in Implied Consent Cases

CVRs “provide for swift 
and certain penalties for 
DWI, rather than the 
lengthy and uncertain 
outcomes of criminal 
courts” 

(NHTSA 2011 Highway 
Safety Countermeasure 
Guide at 1-11)

Revocation period

Revocation 
begins when 
order issued

Lasts at 
least 30 

days

Must pay 
fee to end 
revocation
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CVR in Case 1
Minimum 
revocation 

period

CVR ends 
when min rev 
period expires 

& fee paid

Revocation period if pending offense

Case 1 
pending

CVR in 
Case 2

Lasts until 
final J in 

Cases 1 & 2

Affidavit - No License

AOC-CVR-8
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AOC-CVR-2, Side Two

Appeal from CVR
AOC-CVR-5

Hearing to contest CVR
 Time for hearing
 Within 3 working days if before magistrate

 Within 5 working days if before judge

 If deadline missed, revocation rescinded (unless person 
contesting CVR contributed to delay)

 Issue(s) on appeal
 Was contested condition under G.S. 20‐16.5 satisfied?

 Was there a pending offense for which license had been or is 
revoked under G.S. 20‐16.5?

 Standard of review
 Judicial official must find by the greater weight of the evidence 
that the condition was met in order to sustain the revocation

 Unless contested, may accept statements on revocation report 
as true
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Anomalies in process

 DA does not represent State
 Judicial official may question witnesses

 Judicial official may adjourn to seek additional 
evidence

 But hearing still must be completed in 3 or 5 days

 Unless person contesting revocation contributed 
to delay

Have you heard a contested CVR?

 Y
es  N

o

50%50%
1. Yes

2. No

Consider the case of Danielle Driver 
 Danielle is arrested for DWI on 10/20/12
 Her AC is 0.08.
 Her license is civilly revoked by the 

magistrate.
 On 10/22/12 Danielle files a written 

request for a hearing contesting the 
CVR.

 She contends the LEO did not have 
probable cause to charge her with DWI.

 She also contends CA did not comply 
with procedures for implied consent 
testing.

 Hearing held 10/25/12.
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What’s your ruling?

 C
VR
 su
st
ai
ne
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 C
VR
 re
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de
d

 A
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ou
rn
 to
 se
ek
 a
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o.
..

33% 33%33%
1. CVR sustained

2. CVR rescinded

3. Adjourn to seek 
additional 
evidence

State v. Shockley, 201 N.C. App. 431 (2009)
g/210 L Time

0.16 6:05 a.m.

.** 6:06 a.m.

0.15 6:23 a.m.

.** 6:24 a.m.

TEST REFUSED

CVR?
Test g/210 

L
Time

AIR BLK .00 6:03 am

ACCY CHK .08 6:04 am

AIR BLK .00 6:04 am

SUB TEST .10 6:05 am

AIR BLK .00 6.06 am

SUB TEST .* * 6:07 am

TEST TIME OUT

Test g/210 
L

Time

AIR BLK .00 6:08 am

ACCY CHK .08 6:09 am

AIR BLK .00 6:09 am

SUB TEST .11 6:10 am

AIR BLK .00 6:10 am

SUB TEST .* * 6:12 am

AIR BLK .00 6:12 am

NO TEST
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CVR?
Test g/210 

L
Time

AIR BLK .00 6:03 am

ACCY CHK .08 6:04 am

AIR BLK .00 6:04 am

SUB TEST .10 6:05 am

AIR BLK .00 6.06 am

SUB TEST .13 6:07 am

AIR BLK .00 6:07 am

CVR? Test g/210 
L

Time

AIR BLK .00 6:03 am

ACCY CHK .08 6:04 am

AIR BLK .00 6:04 am

SUB TEST .10 6:05 am

AIR BLK .00 6.06 am

SUB TEST .13 6:07 am

AIR BLK .00 6:07 am

SUB TEST .11 6:08 am

AIR BLK .00 6:08 am

Violation of A/C restriction on license 
NOT implied consent offense

The driver violated a drivers 
license restriction by . . .
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 DWLR

 If alcohol consumed, then DWLR for 
ignition interlock violation is implied 
consent offense

 Separate revocation under G.S. 20‐17.8(f)
 Lasts until case is resolved

What about violation of an ignition interlock 
restriction?

Driving While License Civilly Revoked

 DWLR 20-28

 If minimum revocation period has expired, then 
punished as if convicted of NOL, but offense is 
still DWLR

Motor Vehicle Seizure & Impoundment:  
G.S. 20‐28.3
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Motor Vehicle Seizure & Impoundment:  
G.S. 20‐28.3

 A motor vehicle driven by a person charged with a 
an offense involving impaired driving is subject 
to seizure if

 At the time of the violation, the person’s license was 
revoked as a result of a prior impaired driving license 
revocation, or

 At the time of the violation, the person was driving 
without a valid drivers license and was not covered by 
an automobile insurance policy

1. Vehicle reported stolen

2. Rental Vehicle; Driver Not Listed in Contract

Exceptions to Seizure

Detention of Impaired Driver

 G.S. 20‐38.4
 Upon finding PC for an implied consent offense, 
consider whether defendant “is impaired to the 
extent that the provisions of G.S. 15A‐534.2 should 
be imposed.”
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Detention of Impaired Driver

 G.S. 15A‐534.2
 Applies to initial appearances for offenses 
involving impaired driving (pg. 11 of Knoll 
bulletin)

 If magistrate finds

 clear and convincing evidence that impairment of 
defendant’s physical or mental faculties

 presents a danger if defendant is released of physical 
injury to defendant or others or damage to property

magistrate must order defendant held in custody

Reasonable 
Suspicion

Probable 
Cause

Preponderance 
of Evidence

Clear & 
Convincing

Beyond a 
Reasonable 
Doubt

Detention of Impaired Driver:
AOC‐CR‐270
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Detention of Impaired Driver
 Magistrate must inform defendant that 

he/she will be held until

 magistrate determines that defendant’s physical 
and mental faculties are no longer impaired to 
the extent that defendant presents a danger OR 

 a sober, responsible adult is willing and able to 
assume responsibility for defendant until the 
defendant’s physical and mental faculties are no 
longer impaired.  

 A defendant may never be held longer than 
24 hours pursuant to an impaired driving 
hold.

May request periodic breath tests

 Less than 0.05, no longer 
impaired

 Unless evidence that 
defendant still impaired from 
combination of alcohol and 
some other impairing 
substance or condition

Implied Consent Offense Notice:  
AOC‐CR‐271
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Established jail procedures


