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Implied consent offenses

Impaired driving: G.S. 20-138.1
Impaired driving in a commercial vehicle : G.S. 20-
138.2

Habitual impaired driving: G.S. 20-138.5 Implied

Death by vehicle or serious injury by vehicle under 4 Consent
G.S.20-141.4 / Offenses

First- or second-degree murder under G.S. 14-17 or
involuntary manslaughter under G.S. 14-18, when
based on impaired driving

Driving by a person <21 after consuming: G.S. 20- I /.

1383 il / Offenses

Violating no-alcohol condition of limited privilege: G.S. | Involving
20-179.3 \ Impaired
Impaired instruction: G.S. 20-12.1 \ \ Driving

Operating comm. motor vehicle after consuming
alcohol : G.S. 20-138.2A

Operating school bus, school activity bus, or child care
vehicle after consuming alcohol: G.S. 20-138.2B
Transporting open container of alcoholic beverage:
G.S. 20-138.7(a)

Driving in violation of ignition interlock restriction: G.S.
20-17.8(f).

What is implied consent?

* Obtaining a defendant’s breath or blood is a
search within the meaning of the Fourth
Amendment

© Generally, must have warrant to render
search reasonable under Fourth Amendment

© Do any of the exceptions to the warrant
requirement apply?

© Consent?

« Exigency?
© Search incident to lawful arrest?
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Implied Consent Testing

Nurih Caruling Departmest of Gheslis and Human Services

Rights af Porsen Requested to Submit to s Chemical
Analysis 1o Determine Alcohsl Concentration or
Presence of an Impairing Substance Under N, 8. 20-16.2(n)

i with ’ wiliense, Lnder p

arw, yom can reflne amy scwt, bt yona rivers license will e rrvoked Tor one year and
ould be revaed for s longer period of time under corain cicumstances,

officer cam compal you 10 bo tosied under other baws.

2. The teat resules, or the facs af your rofussl, will be sdmissible i avidence at trial

sedinely for at beast 30 days if you refise

Wosar deivog priviliege will be revoled mn
any best or the best seault is (0% or mone, 0,04 or more i yuu were deiving o
commmercial vebicle, or (L0 of mone if you are usder the spe of 21

4. After you are refosscd, yow may sesk yoer own bess in sddition 4o this test

Vous may esll mn astorncy for sdvice and slect 8 witnes 10 view the e

peocedures remasming afler the wilsess arvives, bt the lesting may not be delayed fo
thase purposes. longer than 30 mistes from the lise you are eetified of these fights.
Vous st ko the tost &1 the esd of 30 minsses even f you bave ol contseted an
aticeney or your witness has not arrived.
Date _ Tne [ Jam[]pm

Signature of Person Charged

Tl dofindant call sm aisormey and/or witsess? [ N0 | ] YES Time [ lam | Jpae

Type of Test
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Intoximeter: Intox EC/IR Il

T0A NCAC 418 0322 INTOXI A
The opemtional procedures 1o be followed in using the Intoximeters. Model Intox EC/TR Il are

({}] Tnsure instrument displays time and date;

2 Insure observation period requiremsents have been met;

i3 Invitiate breath test sequendce;

41 Enter information as prompted;

5 Verify instrument accurcy:

(6) When "PLEASE BLOW® appears. collect breath sample;

(W] When "PLEASE BLOW appears. collect breath samgple; and

(L] Print test recond.
If the alcohol concentrations differ by mone than 0.02, a third or fourth breath sample shall be collected when "PLEASE
BLOW® appears.  Subsequent tests shall be administered as soon as feasible by repeating steps (1) through (8), as
applicable

Histary Nate: G.5 20-139.1iby:
Eff.

ovember [, 2007,
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G.S. 20-16.5 Civil License Revocation (CVR)

1. LEO has reasonable grounds to believe
person committed implied consent offense
2. Person is charged with offense
3. LEO and CA complied with implied consent
procedures re chemical analysis
/. Person
a. Willfully refuses
b. AIC of 0.08 or more
c. AJIC of 0.04 or more if CMV
d. Any A/C if person <21

CVRs in Implied Consent Cases

CVRs “provide for swift
and certain penalties for
DWI, rather than the
lengthy and uncertain
outcomes of criminal
courts”

(NHTSA 2011 Highway
Safety Countermeasure
Guide at 1-11)

Revocation period

Revocation Lasts at Must pay
begins when least 30 fee to end
order issued days revocation




Revocation period if pending offense

Minimum
revocation
period

CVR ends
when min rev
period expires
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& fee paid

Lasts until
%er‘fd?nl final J in
B 9 Cases 1& 2

Affidavit - No License | co
AOC-CVR-8 ' R —




AL FINDINGS

s furthes found that the person named herein appeaned bedone the undersigned judicial offical at
AM [ PMonths day of

and

AOC-CVR-2, Side Two
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Appeal from CVR vk,
AOC-CVR-5

Hearing to contest CVR

Time for hearing
Within 3 working days if before magistrate
Within 5 working days if before judge

If deadline missed, revocation rescinded (unless person
contesting CVR contributed to delay)

Issue(s) on appeal
Was contested condition under G.S. 20-16.5 satisfied?

Was there a pending offense for which license had been or is
revoked under G.S. 20-16.5?

Standard of review

Judicial official must find by the greater weight of the evidence
that the condition was met in order to sustain the revocation

Unless contested, may accept statements on revocation report
as true




Anomalies in process

DA does not represent State
Judicial official may question witnesses
Judicial official may adjourn to seek additional
evidence

But hearing still must be completed in 3 or 5 days

Unless person contesting revocation contributed
to delay

11/5/2012

Have you heard a contested CVR?

Yes
No

50% 50%

Consider the case of Danielle Driver

Danielle is arrested for DWI on 10/20/12
Her AC is 0.08.

Her license is civilly revoked by the
magistrate.

On 10/22/12 Danielle files a written
request for a hearing contesting the
CVR.

She contends the LEO did not have
probable cause to charge her with DWI.
She also contends CA did not comply
with procedures for implied consent
testing.

Hearing held 10/25/12.
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What'’s your ruling?

1. CVR sustained
. CVR rescinded

3. Adjourn to seek
additional
evidence

33% 33% 33%

N

& €

I

o &
#

State v. Shockley, 201 N.C. App. 431 (2009)

g/210L Time

0.16 6:05 a.m.

x 6:06 a.m.

0.15 6:23 a.m.

e 6:24 a.m.

TEST REFUSED

CVR?

Test 9/210 Time

Test 9/210 Time L
L AR BLK .00 6:08 am

AIR BLK .00 6:03 am

ACCY CHK 08 6:09 am
ACCY CHK 08 6:04 am

AIR BLK .00 6:09 am
AIR BLK .00 6:04 am

SUB TEST 1 6:10 am
SUB TEST .10 6:05 am

AIR BLK .00 6:10 am
AIR BLK .00 6.06 am

SUB TEST o 6:12 am
SUB TEST > 6:07 am

AIR BLK .00 6:12 am

TEST TIME OUT
NO TEST
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Test E/210 Time

AIR BLK .00 6:03 am
ACCY CHK .08 6:04 am
AIR BLK .00 6:04 am
SUB TEST .10 6:05 am
AIR BLK .00 6.06 am
SUB TEST .13 6:07 am
AIR BLK .00 6:07 am

@ UNC

ameen o7 b iammn = 14

Test Time

AIR BLK .00 6:03 am
ACCY CHK .08 6:04 am
AIR BLK .00 6:04 am
SUB TEST .10 6:05 am
AIR BLK .00 6.06 am
SUB TEST 13 6:07 am
AIR BLK .00 6:07 am
SUB TEST A1 6:08 am
AIR BLK .00 6:08 am

Violation of A/C restriction on license

NOT implied consent offense

NOTE TO OFFICER: e sfver ATTACH TEST MECORD Tl W

STATE OF

Of Justice.
| NOTE: 4 e o

- The driver violated a drivers "

- license restriction by . .. ==
TR s e e SR
,fi"‘i e — e .

aceing e Sy MEhal CORGRTTRGR WTiston
4 The diiver wis chasped wan the impkes aoesert offense of [ 0.5 20,1341,
Ot I mplea Comusat Ofenee + L] a0 B drives P e e pancing ofenmas. o e
Eoutyies)
Cy T
5 Aler Boe dver was charped, | Kook fhe deiver belore  chamical
syt suthore S0 adeuriater 3 Seut of the crvers brsam

.
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What about violation of an ignition interlock
restriction?

DWLR

If alcohol consumed, then DWLR for

ignition interlock violation is implied

consent offense

Separate revocation under G.S. 20-17.8(f)
Lasts until case is resolved

Driving While License Civilly Revoked

DWLR 20-28

If minimum revocation period has expired, then
punished as if convicted of NOL, but offense is
still DWLR

Motor Vehicle Seizure & Impoundment:
G.S. 20-28.3

11/5/2012
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Motor Vehicle Seizure & Impoundment:

G.S. 20-28.3

“ A motor vehicle driven by a person charged with a
an offense involving impaired driving is subject
to seizure if

© At the time of the violation, the person’s license was
revoked as a result of a prior impaired driving license
revocation, or

© At the time of the violation, the person was driving
without a valid drivers license and was not covered by
an automobile insurance policy

RIETE s i

Exceptions to Seizure

_ . Vehicle reported stolen
~ . Rental Vehicle; Driver Not Listed in Contract

Detention of Impaired Driver

© G.S. 20-384
“ Upon finding PC for an implied consent offense,
consider whether defendant “is impaired to the
extent that the provisions of G.S. 15A-534.2 should
be imposed.”

11/5/2012
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Detention of Impaired Driver

© G.S. 15A-534.2
© Applies to initial appearances for offenses
involving impaired driving (pg. 11 of Knoll
bulletin)
* If magistrate finds
* clear and convincing evidence that impairment of
defendant’s physical or mental faculties
“ presents a danger if defendant is released of physical
injury to defendant or others or damage to property

© magistrate must order defendant held in custody

O Beyond a
Reasonable
Clear &

Doubt
Convincing
O Preponderance

of Evidence

Detention of Impaired Driver:

AOC-CR-270

STATE OF NORTH CAROLINA [
Coey T e G e

— ATATH vensus

11/5/2012

12



Detention of Impaired Driver

© Magistrate must inform defendant that
he/she will be held until
© magistrate determines that defendant’s physical
and mental faculties are no longer impaired to
the extent that defendant presents a danger OR
a sober, responsible adult is willing and able to
assume responsibility for defendant until the
defendant’s physical and mental faculties are no
longer impaired.
“ Adefendant may never be held longer than
24 hours pursuant to an impaired driving
hold.

May request periodic breath tests

© Less than 0.05, no longer
impaired

“ Unless evidence that
defendant still impaired from
combination of alcohol and
some other impairing
substance or condition

Implied Consent Offense Notice:
AOC-CR-271

STATE OF NORTH CAROLINA

Gty " e
e WAL SOUSENT OFFENSE ROTEE
i G
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Established jail procedures

o

Offe.
admivsion it
1 The Sulf Dury

Th tewa ofehls.

apatcher o ihe attachod winew chacrvasion frm.

‘appropriate viewing arce. The caoarting offies shull sbtais the form iad camplts the
oy
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