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Administrative Rulemaking 
and Readoption

K I R S T E N E .  L E LO U D I S ,  J D,  M P H

U N C  S C H O O L  O F  G O V E R N M E N T

O C TO B E R  3 1 ,  2 0 2 3

The information provided in this presentation is for educational purposes only and does not constitute legal advice or establish an attorney-client relationship. 

Introduction to Rulemaking
• What is a rule?

• Permanent, temporary, and emergency rulemaking

• Key players in rulemaking

Periodic Review and Expiration of Existing Rules (“Readoption”)
• Origins of periodic review (“readoption”)

• Periodic review last time

• Periodic review next time 

Wrapping Up
• Looking forward

• Questions

Presentation Roadmap

Learning Objectives
Attendees will:
• Be able to explain what a rule is 

• Know the key players in rulemaking, including those who they are most likely to work with

• Have a general understanding of the permanent rulemaking process 

• Understand how Periodic Review (“readoption”) may impact themselves, state agencies, and the public

*This is not a comprehensive training on how to do rulemaking. Rulemaking is highly technical, 
deadline-driven, and detail oriented. The Office of Administrating Hearings (OAH) has 
historically offered rulemaking trainings for those directly involved in the rulemaking process.
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Introduction to Rulemaking

What is a Rule?
G.S. 150B-2(8a): Any agency regulation, standard, or 
statement of general applicability that implements or 
interprets an enactment of the General Assembly or Congress 
or a regulation adopted by a federal agency or that describes 
the procedure or practice requirements of an agency.

This means a rule is… 
• Created by a NC agency or a licensing board

• Regulates some type of conduct 

• Has the weight of law

What a Rule Is Not
• A “regulation” (not in NC, at least) 

• Policy or guidance

• Budgetary policy

• Standards for internal management 
of an agency or a licensing board

• Repetition of statutes

Stop trying to make “regulation” happen

It’s not going to happen!
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Where Do I Find Rules?
Rules are found in the North Carolina 
Administrative Code (NCAC)
• Cited by Title – NCAC – Chapter – Section/Rule #

• For example: 10A NCAC 41A .0100

Organized by subject matter

The NCAC can be searched online at: 
http://reports.oah.state.nc.us/ncac.asp 

Anatomy of a Rule
Rule Citation and Title
Tells you where the rule is 
found in the NCAC and its 
subject matter.

Rule Body
The substance of the rule. 

History Note
Full of helpful information- 
tells you the rule’s statutory 
authority, when it was first 
adopted, and when it was 
amended or repealed (if 
applicable).

Rulemaking Process
The rulemaking process is set out in G.S. 150B, Art. 2A

Rules can be: 
• Adopted (creating a brand new rule)

• Amended (changing an existing rule)

• Repealed (removing an existing rule)

Why would you adopt, amend, or repeal a rule?
• NCGA passed a law requiring rulemaking action

• Changes to best practices, industry standards, scientific knowledge, etc.

• Petitioned to take up rulemaking action

• Court order
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Permanent 
Rulemaking
• Most common type of rulemaking

• Typically takes 12 - 18 months

• Emphasizes transparency and 
democracy via public notice 
process and opportunity for the 
public to be heard

• The permanent rulemaking process 
is set out at G.S. 150B-21.2

Let’s Take A Closer Look
at that permanent rulemaking chart!

Agency/RMB consults with stakeholders and 
subject matter experts and drafts the rule
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Emergency and Temporary 
Rulemaking
• Can only be used when “adherence to the notice and 

hearing requirements of this Part would be contrary to the 
public interest and that the immediate adoption of the rule 
is required by a serious and unforeseen threat to the public 
health or safety”
• Used often during the COVID-19 pandemic

• Emergency rules only in effect for 60 days, unless temporary 
rulemaking is pursued

• Temporary rules only in effect for 270 days, unless adopted as 
permanent rules

• Processes are set out at G.S. 150B-21.1 and 21.1A

Key Players: Rulemaking Bodies 
Rulemaking is done by rulemaking bodies (“RMBs”)
• G.S. 150B refers to rulemaking bodies as “agencies”

• This presentation uses “RMBs” to avoid confusion with state executive branch agencies 
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Key Players: Rulemaking Bodies 
Often called a “Commission” or a “Board”- typically corresponds to an agency or department
• Usually staffed by agency or department employees, including a rulemaking coordinator 

• Ex.: North Carolina Commission for Public Health is staffed by NCDHHS, Division of Public Health

Members are typically appointed by the NCGA and/or the Governor and serve set terms
• State law may require that some members be experts/professionals in the subject matter area the RMB regulates

Meet on a regular schedule; option to hold special meetings

Subject to NC public records and open meetings laws

Key Players: Rulemaking Bodies

You may have heard of the…

• Local Government Commission

• NC Commission for Public Health 

• NC Medical Board

• Real Estate Commission

• State Human Resources Commission

• Department of Environmental Quality

• Wildlife Resources Commission

But have you heard of the…?

• Board of Crop Seed Improvement

• Sedimentation Control Commission

• Board of Refrigeration Contractors

• Radiation Control Commission

• Locksmith Licensing Board

• Cemetery Commission

• Board of Funeral Service

Key Players: Rulemaking Bodies 
Where do RMBs get their authority to make rules?
• Rulemaking authority- sometimes called “statutory authority”- 

is granted to RMBs by the NCGA

• Can be broad- “the Commission shall adopt rules as necessary to 
carry out this program”

• Can narrow- “the Commission shall adopt rules governing the use of 
records from the NC Birth Defects Monitoring Registry for research 
studies initiated on or after January 1, 2023”

RMBs can only act within the scope of their authority

Rulemaking 

Authority
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A Quick 
Note About 
Statutory 
Authority

Statutory authority is critical. RMBs cannot regulate 
something in rule unless they have statutory authority.

You can find the statutory authority for a specific rule by 
looking at the end of the rule
• Go to “History Note” and then “Authority”

Note: very old rules (pre-2000s) may have been adopted at a 
time when statutory authority was more broadly conceived
• This may lead to challenges during Periodic Review

• More on this later- stay tuned!
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Key Players: Rulemaking 
Coordinators
Every agency is required by law to have one or more 

rulemaking coordinator(s) (“RMC”)
• RMC duties are set out at G.S. 150B-21

• Responsible for overseeing all of the RMB’s rulemaking 

• Most RMCs wear other hats (e.g., serving as General Counsel)

• A gatekeeper: no rulemaking action happens without the RMC’s 
involvement!

Key Players: 
Rulemaking 
Coordinators

NC Office of Administrative 
Hearings (OAH) maintains a list 
of RMCs for each RMB
• Available online at: 

https://www.oah.nc.gov/documen
ts/rulemaking-coordinator-list 

• Also tells you the NCAC citations 
for each RMB’s rules

Other Key Players
Subject Matter Experts (“SMEs”)
• Program staff who advise on rule content

• Work closely with the RMC- may draft rules for presentation 
to and approval by the RMB

Regulated Public
• The people who are subject to the rule(s)

Office of State Budget and Management (OSBM)
• Helps an agency determine if a fiscal note is needed 

• Reviews and approves fiscal notes for all RMBs- historically, 
this was just one person at OSBM!
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Other Key Players
Codifier of Rules
• OAH employee

• Responsible for publishing the NCAC

NC Rules Review Commission (“RRC”)
• 10 members who are appointed by NCGA

• Reviews and approves/disapproves rules at the end of the rulemaking process- scope is limited to:

• Is there statutory authority for the rule? 

• Is the rule clear and unambiguous?  

• Is the rule reasonably necessary? 

• Was the rulemaking process carried out in compliance with G.S. 150B?

RRC Counsel
• Review rules submitted to RRC and recommends approval/disapproval by RRC

Periodic Review and Expiration of 
Existing Rules

Origins of Periodic Review 
(“Readoption”)
In 2013, the legislature enacted S.L. 2013-413
• Established G.S. 150B-21.3A, “Periodic Review and Expiration of 

Existing Rules”

Purpose: to ensure that RMB’s rules are reviewed on a 
regular basis and that outdated or unnecessary rules are 
updated or taken off the books
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Periodic Review (“Readoption”)
Requires RRC to establish a process by which all RMBs will revisit all of their rules
• The process that was created is called “Periodic Review” or “Readoption”

• Periodic review/readoption happens every 10 years

• First Periodic Review ran from 2014-2023

• About to begin the second Periodic Review in 2024

• Agencies do not get 10 years to review their rules

• Rules are grouped by chapter and agencies are given deadlines somewhere within the 10 year period for each 
“group” of rules

Periodic Review: Last Time Around
All agency rules are divided into three categories:

Necessary without Substantive 
Public Interest

Necessary with Substantive Public 
Interest

Unnecessary

Agency wants to keep the rule in 
the NCAC and has not received a 
public comment concerning the 
rule in the last 2 years

Agency wants to keep the rule in 
the NCAC and has received a 
public comment concerning the 
rule

Agency has reviewed the rule and 
determined it’s no longer needed

No action- rule gets to stay in the 
NCAC as it is

Agency must “readopt” the rule by 
going through the permanent 
rulemaking process

No action- rule will expire and be 
removed from NCAC after the 
rule’s deadline for Periodic Review 
passes

Periodic Review: This Time Around
All agency rules are divided into two categories:

Necessary without Substantive 
Public Interest

Necessary with Substantive Public 
Interest

Unnecessary

Agency wants to keep the rule in 
the NCAC and has not received a 
public comment concerning the 
rule in the last 2 years

Agency wants to keep the rule in 
the NCAC and has received a 
public comment concerning the 
rule

Agency has reviewed the rule and 
determined it’s no longer needed

No action- rule gets to stay in the 
NCAC as it is

Agency must “readopt” the rule by 
going through the permanent 
rulemaking process

No action- rule will expire and be 
removed from NCAC after the 
rule’s deadline for Periodic Review 
passes
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What Happens If An Agency Misses a 
Periodic Review Deadline?

The rules expire from the NCAC 

• They cease to exist- can only be put back in the NCAC by 
going through permanent rulemaking as if adopting brand 
new rules

10A NCAC 98 .2000

August 1, 1993 – 
July 1, 2025

Rest in Peace

What Does All of This Mean?
RMBs will be required to readopt hundreds or even 
thousands of rules

• Huge lift for RMBs, agency staff, RRC, and RRC counsel

• Hard work- a lot of rules are old and must be significantly 
revised to meet current rulemaking standards (if possible)

What Does This Mean? 
cont.

Rules (the law) will change
• Every rule must be readopted or allowed to expire

• Readopted rules that are more recent may only need small 
changes, but…

• Older rules (of which there are many) will likely need to be significantly 
re-written to meet current rulemaking standards; some old language 
may not be possible to preserve (even if re-written)

• Challenges with statutory authority 
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Wrapping Up

Looking Forward
Be aware of the rules that impact your area of work and their 
Periodic Review (“readoption”) deadlines

• Find the RMC for rules of interest on the OAH site + get added to 
interested persons list

• Monitor public notices on RMB/agency website

• Attend public hearings to learn more about upcoming changes

• Be aware that rules are going to change- sometimes a little, 
sometimes a lot

• Be sensitive to the fact that this is a big lift for agency/RMB staff!

References + 
Additional 
Resources

NC Laws

• G.S. 150B (the “Administrative Procedure Act”)

• G.S. 150B-21.3A (“Periodic Review and Expiration of Existing Rules”)

Other References 

• North Carolina Administrative Code: http://reports.oah.state.nc.us/ncac.asp  

• OAH Rulemaking Coordinator List: 
https://www.oah.nc.gov/documents/rulemaking-coordinator-list 

•  OAH Style Guide: https://www.oah.nc.gov/documents/rules/administrative-
rule-style-guide-updated-april-2021/download 

Additional Resources

• OAH Website on Periodic Review and Expiration of Existing Rules: 
https://www.oah.nc.gov/rules-division/periodic-review-and-expiration-
existing-rules 

• North Carolina Register: https://www.oah.nc.gov/rules-division/north-
carolina-register 
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Image 
References

Images included in this presentation are from Pexels 
(www.pexels.com) and were last accessed on Oct. 30, 2023.

Additional information about the license and use of images 
available from Pexels can be found here: 
https://www.pexels.com/license/. 

Questions?

Thank you for your time.

If you have additional questions at a later date, please send me 
an email or give me a call.

Email: Kirsten@sog.unc.edu

Office: 919-966-4210 
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