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Top Five Sentencing Errors

Prior record level
Length of probation
Maximum sentences
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1. Prior Record Level

°la “Under supervision” additional point
°1lb “Elements included” additional point
°1lc Out-of-state offenses
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1. Prior Record Level

°la “Under supervision” additional point
*1b “Elements included” additional point
°1l.c Out-of-state offenses
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“Under Supervision”

* “If the offense was committed while the offender was on
supervised or unsupervised probation, parole, or_post-release
supervision, or while the offender was serving a sentence of
imprisonment, or while the offender was on escape from a
correctional institution while serving a sentence of
imprisonment, 1 point.” G.S. 15A-1340.14(b)(7)

School of
Government

“Under Supervision”

* This point must be_proved like an aggravating factor (unless
the defendant admits to it)

* The State must give notice like an aggravating factor (at least
30 days before trial or the entry of a guilty or no contest plea)

School of
Government

“Under Supervision”

STATE OF NORTH CAROLINA =
In The General Court Of Justice
County Superior Court Division
STATE VERSUS ]

Narme OF Defendart ‘

NOTICE OF AGGRAVATING FACTORS
G.5. 15A-1340.16(a6)

15A-1340.16(a6),

under G.5. 1541340 o 5. 15A-1340.14(b)(7). a5 indicated below.
| AGGRAVATING FACTORS 1
e Stte e o prove o oloving sgravtng acrs
. The Defandant uced others fo paricpate n the commission of he offense.
| ol e st SR ST P
O 2 serson in committing
20 o fnso s commited for h bt f, o e drecion o any
Hense comitedon o s D, 4,201 ina gang as defined by G.5. 14-6, A6A(), i |he$vemhc o s promene, et o
assistn Y Gang members,and
3 Theclar was commited for i piposs o '] svidg or <revert vt 1 5. oHocg o s W s
red
[ 5 “The offense was commit ned xo [_Ja. disrupt [_]b. hinder me \awm\ exercise of a govermental function of the enrmoemenx of laws.
1 injury 10 @ resent or former employee of the
© Daparimentof ook Sah o ot roman tech social
worker, ustice or udge. lerk or assistant or depuly clek of court while engaged in

the performance of that person’s offcal duties of because of the ex evmss ot poraons e e
63.1 nimal,
an 2ssistance animal of & segch a8t animalfr ferses commitedon o ferDe. 1. 2009 a6 dafined n .. 14-1831, whils engaged m the
performance of the anima's offcial dutes.
Schoolof (] 7. The oflense was especially heinous, arocious of cruel
Covernment B nommaly be.




“Under Supervision”

PRIOR RECORD POINT

D The State intends to prove that the offense was committed while the defendant
[ Jwas on supervised or unsupervised probation, parole, or post-release supervision.
:l was serving a sentence of imprisonment
:‘ was on escape from a correctional institution while serving a sentence of imprisonment.

SIGNATURE OF PROSECUTOR |

Date Name Of Prosecutor (type or print) Signature Of Prosecutor
| CERTIFICATE OF SERVICE |
Q School of
vmmens
STATE OF NORTH CAROLINA 35

County 0% 1 Sipene Got Do

WORKSHEET PRIOR RECORD
LEVEL FOR FELONY SENTENCING

AND PRIOR CONVICTION LEVEL
FOR MISDEMEANOR SENTENCING

12008
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If all the elements of the present offense are included in any prior offense whether of not the prior offenses were used in &1
dme'mlnlﬂ prior record level.

If the offense was committed while the offender was: [ on probation, parole, or post-release supervision;
|_] serving a sentence of imprisonment; or on escape from a comectional institution.
NOTE: If part of a ples transeript, use form AOC-CR-300 (“Transcript Of Plea’). Nos. 16 and 17. .1

12

County File No. State (if other than NC]
TOTALJ
| 1. CLASSIFYING PRIOR RECORD/CONVICTION LEVEL |
FELONY
NOTE: ¥ sentencing for a misdemeancr,
No.Ofprior| |- NOTE:¥oeriecry s misdemaarer | o I
Convictions on the reverse and sefect the prior record level which cor
0 1 prior convickon level - 1 fotal points defermined in Si
1-4 1l PRIOR e :' PRIOR
5+ [} CONVICTION }:] Lo RECORD
LEVEL e i LEVEL
["] The Court has determined the number of prior convictions 1o be [l The Coust finds the prior convictions, prior record points af
Ieved of the defendant to be as shown herein.
and the level to be as shown above.




“Under Supervision”

* A proposed Prior Record Level worksheet does not satisfy the
notice requirement—even when the defendant stipulates to
the points on that worksheet. State v. Crook, 247 N.C. App.
784, 797 (2016)

* Astipulation to the fact of the point, standing alone, does not
constitute an implied waiver of notice. /d.

School of
Government

13

w) Have you admitted the existence of the following sentencing points
not related to prior convictions: nse committed while on supervised or unsupervised probation,
parole, or post-release supervisiol | offense committed while serving a sentence of imprisonment

[ offense committed while on escape from a correctional institution, ~have you agreed that there is
evidence to support these points beyond a re@‘ble doubt, have you agreed that the Court may accept

[]16. (Use if sentencing points are select

your admission to these points, and do you derstand thajy® are waiving any notice requirement
that the State may have with regard to these s&ffencing polnts gree that the State has provided you
@ with the appropriate notice about these sentencing points?

7. (Use if No. 15 or 16 selected above) Do you understand that at a jury trial you have the right to have a jury
determine the existence of any aggravating factors and any additional sentencing points not related to prior
convictions that may apply to your case beyond a reasonable doubt, and that by your plea(s) you give up this
constitutional right to a jury determination?

14

“Under Supervision”

[PROSECUTOR]: Your Honor, these convictions began back in 2002
running all the way up to his second-degree murder conviction in
2009 for which he was on parole at the time of this offense, and
we have indicated that by adding the proper point in the prior
sentencing worksheet.

THE COURT: Had notice been given of that?
[PROSECUTORY]: Yes, sir. We had discussed that.
[DEFENSE COUNSEL]: Yes, Judge.

THE COURT: Okay.

State v. Scott, 287 N.C. App. 600, 609 (2023)

Government
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1. Prior Record Level

* la “Under supervision” additional point
*1lb “Elements included” additional point
°1l.c Out-of-state offenses
@B | et
16

“Elements Included”

* “If all the elements of the present offense are included in any
prior offense for which the offender was convicted, whether
or not the prior offense or offenses were used in determining
prior record level, 1 point.” G.S. 15A-1340.14(b)(6).

* No notice required
* A question of law for the judge
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“Elements Included”

* Two common errors:
- Improper stipulation. Trial judge must compare the
elements of the offenses
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'STATE OF NORTH CAROLINA

o0
County o Cot D

[L

WORKSHEET PRIOR RECORD

LEVEL FOR FELONY SENTENCING
AND PRIOR CONVICTION LEVEL

FOR MISDEMEANOR SENTENCING
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ANOR I FELONY]

No. Of . NOTE: ¥|
cw4The Court finds that all of the s
= elements of the present offense R
“mecuare included in a prior offense. ——
i T S | et ot v

[Jin finding a prior record level point under
has relled on the jury’s determination of t
doubt or the defendant’s admission to thi

e Court finds that all of the elements of the present offense are included in a prior offense.

For each out-of-state conviction listed in Section V on the reverse, the Court finds by a preponderance of the evidence}
similar to a North Carolina offense and that the North Carclina classification assigned to this offense in Section V s cof

:] The Ceurt finds that the State and the defendant have stipulated in open court to the prior convictions, peints, and recd
Date Name Of Presiding Judge (type or print) Signature Of Presiding Judge

20

“Elements Included”

* Two common errors:

- Improper stipulation. Trial judge must compare the
elements of the offenses

- In a consolidated judgment, point applicability is based on
the lead offense (the most serious offense now being
sentenced)

School of
Government
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1. Prior Record Level
* la “Under supervision” additional point
*1lb “Elements included” additional point
°1lc Out-of-state offenses
@B | et
22

Out-of-State Prior Convictions

* By default:

- Out-of-state felonies: Treat as Class | (2 points)

- Out-of-state misdemeanors: Treat as Class 3 (0 points)
* With “substantial similarity” showing:

- Count like comparable NC offense

- Proponent proves by preponderance of the evidence

- A question of law; court must make findings

- Stipulations ineffective
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'STATE OF NORTH CAROLINA |
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For each out-of-state conviction...the court finds j
by a preponderance of the evidence that the
_|offense is substantially similar to a North

Carolina offense and that ...classification .
assigned to this offense in Section V is correct.

i

Thy e elements of the present offense are included in a prior offense
or each cut-of-state conviction listed in Section V on the reverse, the Court finds by a preponderance of the evidence]
‘similar to a North Carolina offense and that the North Carclina classification assigned to this offense in Section V is cof

;_j The Ceurt finds that the State and the defendant have stipulated in open court to the prior convictions, peints, and recd
Date Name Of Preziding Judge (type or print) Signature Of Presidng Judge
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Substantial Similarity

* A question of law involving comparison of the elements of the
out-of-state offense to those of the North Carolina offense.
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Substantial Similarity

* Virginia identity theft NOT substantially similar
- Virginia’s version can be violated using information of a
“false or fictitious person,” whereas North Carolina’s
requires that the defendant used the identifying
information of a real person
- Therefore, error to treat it as Class G instead of Class |

— State v. Fuller, 298 N.C. App. 199 (2025)
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Substantial Similarity

and F on the worksheet

way or another.”

School of
Government

+ Defendant had prior felony convictions from Kentucky, counted as Class G

PROSECUTOR: “Your Honor, | believe the record — the record speaks for
itself and the prior convictions speak for themselves and we just leave —
obviously leave it in your discretion, but we don’t have a position one

Court of Appeals: “The State did not meet its burden to establish

substantial similarity for purposes of determining Defendant’s prior
record level.” State v. Sandefur, 296 N.C. App. 287 (2024)
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Prior record level

Length of probation
Maximum sentences

Place of confinement
Money

RANE I o o

School of
Government

29

2. Length of Probation

°2.a Length of probation at sentencing
*2b Propriety of probation extension
[ SR

30



2. Length of Probation

° 2.a Length of probation at sentencing
*2b Propriety of probation extension
[~ Jperi

Length of Probation at Sentencing

* Felonies
- Community 12 to 30 months
- Intermediate 18 to 36 months Up to 5 years
* Misdemeanors ; o
- Community 6 to 18 months with a finding
- Intermediate 12 to 24 months
* DWI

- Up to 5 years in any case
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or juagment a JeTendant be Imprisonea Tof a minimum term of MONTNS ana & maximum term ol THONINS in e cus
This sentence shall run | consecutive to | concurrently with  sentence imposed in this session of court in file number(s)

This sentence shall run ] at the expiration of ] with  the term of in file

The Court makes the following findings: (required)

The defendant shall be given credit for days spent in confinement prior to the date of this Judgment as a result of this chargel(
towardthe || sentence imposed above. |_|imprisonment required for special probation set forth on AOC-CR-B03F, Page Two.
| SUSPENSION OF SENTENCE

Subject to the conditions set out below, the execution of this sentence is suspended and the defendant is placed on | _|supervised |_||

bation for mon

| 1. The Court finds that a ‘R longer [ |shorter period of probation is necessary than that which is specified in G.S. 15A-1343.2)(

[_] 2 The Court finds that it is NOT appropriate to delegate to the Division of Community Supervision and Reentry the authority to impose|
requirements in G.S. 15A-1343.2(e) for community punishment or G.S. 15A-1343 2(f) for intermediate punishment

] 3. This period of probation shall in when the defendant is released from incarceration at the expiration of the sentence _ir}
File No. Offense County Court
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2. Length of Probation

°2.a Length of probation at sentencing
°2b Propriety of probation extension

School of
Government
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Probation Extensions

“Special purpose extensions” under G.S. 15A-1342(a): court
may extend by up to 36 months if:

- Probationer consents

- In last six months of original period of probation

- For restitution or medical/psychiatric treatment

“Ordinary extensions” under G.S. 15A-1344(d): extend up to
60-month limit “after notice and hearing and for good cause
shown”

School of
Government

36



Probation Extensions

Ordinary

| OTHER MODIFICATIONS OF PROBATION |
fendant's tem of probation is extended for a period of
a. for good cause shown, 15A-1344(d). (NOTE: 18413440
-y ot exceod e years)
with the defendant’s consent, pursuant to G.S. 15A-1342(a) or G.S. 15A-1343.2(d). (NOTE: The extension must be for the purpose of allwing the

School of
Government
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Probation Extensions

* Both boxes are unchecked

OTHER MODIFICATIONS OF P

X] 1 The defendant’s term of probation is for a period of 24 MONTHS
D a for good cause shown, pursuant to G S 15A-1344(d) (NOTE The total of the ¢
may not excesd five years )
D b with the defendant’s consent pursuant o G S 15A-1342(a)or G S 15A-134;
fe to a program of or continue medical or psychiatac trestme

only dunng the last six months of the onginal unoxtended penod of probation and may n
2 The defendant s assignment to mtle_r_s'swe supervision s;_!%arrnmalad and the defendan
2 ™ il e phiviointidhii [ S

Tha dabanm

School of
Government
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Probation Extensions

* Extension goes beyond 60 months, and it’s styled as “ordinary”

| OTHER MODIFICATIONS OF PROBATION
months
e total of the original period of probation plus &l extensions

[X] 1. The defendant's term of probation is extended for a period of
X! a. for good cause shown, pursuant to G.S. 15A-1344{d). (NOTE:
may not axceed five years.)
[Z] b. with the defendant’s consent, pursuant to G.S. 154-1342(a) or G.5. 15A
defendant io cor

-1343.2(d). (NOTE: The extension must be for th
iete 2 program of resfitution or continue medical or psychiatric trealment ordered as a condition of probation. The e;

e last six 7 f the original. unextended periad of probation and may not . years beyond the original per]
assignm e supervision is terminated and the defendant is continued on supervised probation.
. The defendant is transferred to || unsupervised | supervised  probation.
. The defendant is allowed until to comply with the following condition(s):

School of
Government

39




Probation Extensions

* Probation has already been extended once, and it’s styled as
“special purpose”

| OTHER MODIFICATIONS OF PROBATION |

X1 The efendants term of probation is extended for a period of
[]a. for good cause shown, pursuant to G.S. 15A-1344(d). (NOTE: The total of the original period of probation plus ail extensions under G.S. 15A-1344(d)

sent, pursuant to G.S. 15A-1342(a) or G.S. 15A-1343.2(d). (NOTE: The extension must be for the purpose of allowing the
or psychi asa ordered

probation.)

- the original, ‘probation years beyond
2. The defendar nt to intensive supervision is terminated and the defendant is continued on supervised probation.
he defend: dto | |unsupenvised | |supervised probation.
to comply with the following condition(s):

as numbered and set out in the Judgment Suspending Sentence, are modified as follows: (State
)

nnnnnnnnn

ise shown, pursuant to G.S. 15A-1344(d). (NOTE:
ed five years.)

endant’s consent, pursuant to G.S. 15A-1342(a) or|
complete a program of restitution or continue medical or p
e last six months of the original, unextended period of pro
bsignment to intensive supervision is terminated an
ansferred to ,:] unsupervised ,j supervised
lowed until

ons of probation identified below, as numbered ang
tion to be modified and set out modification.)
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Top Five Sentencing Errors
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3. Maximum Sentences

* 3.a Sex offender maximum
*3b “Time served”
@B | ot

3. Maximum Sentences
° 3.a Sex offender maximum
*3b “Time served”
@B | et
44

Sex Offender Maximum Sentence

Sex offender

* Class B1-E crimes requiring

> ) maximum
registration get an elevated —
maximum sentence (120% of EEEE.
the minimum plus 60 months) 64> 89 (137)
* Watch out for kidnapping of a

minor
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STATE OF NORT

to Oct. 1, 2U13) BU MONTNS. || (Class A-E relony com|
I:‘ (Class F or G felony committed on or after Oct. 1, 2013) 36 months. I:‘ (Class H or I felony col

8. finds the above-designated offense(s) is a reportable conviction under G.S. 14-208.6 (che
a. and therefore makes the additional findings and orders on the attached AOC-CR-61

46

3. Maximum Sentences
° 3.a Sex offender maximum
*3.b “Time served”
@B | et
47
Go to prison (~5 months) ‘ +—t —
0 10 12 21

Go to prison (~1 month)

0 10 12 21
Direct Release to PRS —_|_>
“Jail Post-Release” 0 10 12 21
Time Served (———
0 10 12 21

48



Top Five Sentencing Errors

Prior record level
Length of probation
Maximum sentences
Place of confinement
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4. Place of Confinement

°4a Misdemeanors and DWI
°4b State-Federal interactions
@B | et

4. Place of Confinement

° 4.4 Misdemeanors and DWI
*4b State-Federal interactions
[ SR




Misdemeanors and DWI

* Place of confinement rules
- Misdemeanors
= 90 days or less: Local sheriff
= 91 days and up: Statewide Misdemeanant Confinement Program

- DWI
= Split: Local sheriff
= Active: SMCP

nnnnnnnnn

Pancer

Receiving County = 70

Sending Only County = 30

53

Misdemeanors and DWI

* Even if concurrent, order to proper place of confinement

§ 15-6.2. Concurrent sentences for offenses of different grades
or to be served in different places. When by a judgment of a court
or by operation of law a prison sentence runs concurrently with any
other sentence a prisoner shall not be required to serve any
additional time in prison solely because the concurrent sentences are
for different grades of offenses or that it is required that they be
served in different places of confinement.
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Misdemeanors and DWI

* If consecutive, must order to proper place

* N.C. DAC requests that misdemeanors be ordered as the
last sentences in a consecutive string

4. Place of Confinement

°4a Misdemeanors and DWI
°4.b State-Federal interactions
@B | et

State-Federal Sentence Interactions

* Typical fact pattern
- Defendant arrested by State officers
- Does not make State bail
- Defendant charged federally
- Writ to Federal court; Federal sentence imposed
- Return to State custody
- State sentence imposed
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State-Federal Sentence Interactions

* State judge and prosecutor are content to have State
sentence run concurrently with already-imposed
Federal sentence

nnnnnnnnn

State-Federal Sentence Interactions

§ 15-6.3. Credit for service of sentence while in another
jurisdiction.

When a person in actual confinement under sentence of another
jurisdiction is brought for trial before a court of this State, the court
may, upon sentencing, specifically impose a sentence to be
concurrently served and direct that such person receive credit against
the sentence imposed for all time subsequently served in the
jurisdiction possessing physical custody of such person. (1971, c.
828.)

nnnnnnnnnn

Sounds Good; Might Not Work

* Federal BOP hasn’t yet started Federal sentence
- BOP considers defendant to be in_State primary custody
based on the initial arrest
- BOP will not start Federal sentence until defendant is
released from State primary custody
- Arresting authority retains primary custody until defendant
is released by bail, dismissal, parole, or sentence expiration

eeeeeeeeee




How to Avoid This Issue

* Sentence in State court first
- Downside: Defendant will serve the sentence in State prison

* Temporarily release on bail or dismiss
- Allows Federal detainer to kick in

- Federal sentence first, State sentence concurrent, defendant
in Federal prison

School of
Government
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5. Money

* Restitution:

— Must have proof of restitution amount (or a stipulation)

- “Arestitution worksheet, unsupported by testimony or documentation,
is insufficient to support an order of restitution.”

- “Unsworn statements of a prosecutor are insufficient proof of restitution.”

 Attorney fees:

- “Before entering money judgments against indigent defendants for fees imposed
by their court-appointed counsel under N.C. Gen. Stat. § 7A-455, trial courts should
ask defendants—personally, not through counsel—whether they wish to be heard
on the issue.” State v. Friend, 257 N.C. App. 516, 523 (2018)

School of
Government
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Takeaways

Watch out for PRL bonus points and out-of-state priors

Be careful with probation length and extensions
- “Ordinary extensions” whenever possible

It probably isn’t “time served,” but in many cases
“jail post-release” is correct

Active DWI’s go to SMCP
Ask for proof (or stipulation) for restitution amount

nnnnnnnn

School of
Government
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