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Issues in Open Meetings and Public Records

I – Closed Sessions Under the Attorney-Client Privilege


G.S. 143-318.11(a)(3)
A public body may hold a closed session . . . 

To consult with an attorney employed or retained by the public body in order to preserve the attorney-client privilege between the attorney and the public body, which privilege is hereby acknowledged.  General policy matters may not be discussed in a closed session and nothing herein shall be construed to permit a public body to close a meeting that otherwise would be open merely because an attorney employed or retained by the public body is a participant.  The public body may consider and give instructions to an attorney concerning the handling or settlement of a claim, judicial action, mediation, arbitration, or administrative procedure.  If the public body has approved or considered a settlement, other than a malpractice settlement by or on behalf of a hospital, in closed session, the terms of that settlement shall be reported to the public body and entered into its minutes as soon as possible within a reasonable time after the settlement is concluded.

1.
Four recent courts of appeals decisions


Multimedia Publishing of North Carolina, Inc. v. Henderson County, [Henderson I], 136 N.C. App. 567, 525 S.E.2d 786 (2000).


The Henderson county board of commissioners met with their attorney in closed session to discuss a proposed racetrack moratorium, to allow development and enactment of a noise ordinance.  Following the closed session, the board adopted a 90-day moratorium.  The newspaper brought suit, alleging violations of the open meetings law.


The court of appeals held:

· a public body could meet in closed session to discuss any matter within the attorney-client  privilege, not just matters involving claims, judicial actions, etc.

· the authorization to consider and give instructions to an attorney about claims, judicial actions, etc., was part of the authorization for closed sessions held to protect the attorney-client privilege and not a separate authorization.

· if a closed session is challenged, the burden is on the public body to prove that the session was justified, which it must do with minutes or general accounts detailed enough to allow the reviewing court to determine the issue.

Multimedia Publishing of North Carolina, Inc. v. Henderson County, [Henderson II], 145 N.C. App. 365, 550 S.E.2d 846 (2001).


After the trial court ruled on remand, the court of appeals held:

· the board’s closed session was properly held pursuant to the statute.

· the board’s minutes and general account were adequate under the statute.

H.B.S. Contractors v. Cumberland County Board of Education, 122 N.C. App. 49, 468 S.E.2d 517 (1996).


The school board was having troubles with a contractor and met in closed session to discuss the matter.  In the closed session, the board voted to terminate the contract, and an assistant superintendent notified the contractor of that action the next day.  The contractor brought suit, arguing that the action was not permitted and that therefore the termination is invalid.


The court of appeals held:

· because the board's order to terminate the contract was disclosed to the contractor, it does not fall within the attorney-client privilege.

· an “administrative procedure,” as used in the closed meeting statute, refers only to administrative proceedings instituted under the state APA; it does not refer to clerical and managerial orders, such as a direction to terminate a contract.  

· in deciding whether to invalidate an action, a trial court may, as this one did, consider the effect of invalidity on the public at large and not just the surety, replacement contractors, and comparably placed persons; (the trial court refused to invalidate the action).

· when a plaintiff is successful in having a board's actions declared in violation of the open meetings law, but not in the relief (invalidation) it sought, it is still a prevailing party and eligible to be awarded attorneys' fees.

Sigma Construction Co., Inc. v. Guilford County Board of Education, 144 N.C. App. 376, 547 S.E.2d 178 (2001).


After a closed session in which it discussed Sigma’s performance under a construction contract, the school board in open session voted, without discussion, to terminate the contract.  Upon Sigma’s request, the board provided the company with the open session minutes but not the closed session minutes.  At a later meeting, after another attorney-client closed session, an associate superintendent recommended hiring another firm to complete the project, and the board voted to do so.  Sigma sued, alleging violations of the open meetings law, and asking that any actions taken as a result of the violations be declared void.  The trial court reviewed the board’s closed session minutes in camera and determined that the board did in fact receive legal advice in the closed session, and that the minutes did not show any matter being discussed that was not within the attorney-client privilege.  


The court of appeals held:

· because the record on appeal does not include the contested minutes, the “plaintiff has no basis to contest [the trial court’s] findings and they are deemed supported by evidence before the trial court”

· the open meetings law does not require that a board debate a matter before voting on it, and therefore there was no violation in the lack of any discussion before the vote on whether to terminate plaintiff.
2.
The privilege and the rules of ethics

Attorney-client confidentiality is the subject of two separate, albeit related, fields of law: the attorney-client privilege, a construct of the law of evidence, and the rules of confidentiality established by the rules of professional ethics.  The attorney-client privilege protects confidential communications between attorney and client, generally refusing to allow such communications to be discovered or testified to during litigation.  The rules of ethics protect the same information but in addition protect information that is not privileged but that is “information gained in the professional relationship that the client has requested be held inviolate or the disclosure of which would be embarrassing or would be likely to be detrimental to the client.” By using the term attorney-client privilege, the open meetings law is referencing the evidentiary privilege and not the broader directions of the ethics rules.  For that reason it is the law of the privilege that shapes the authorization for closed sessions and not the rules of ethics.


Brandis and Broun state the requisites of the privilege as follows:

1. The attorney-client relation must exist at the time of the communication.

2. The communication must be made in confidence.

3. The communication must relate to a matter about which the attorney is retained or employed professionally.

4. The communication must be made in the course of giving or receiving legal advice for a proper purpose.

5. The privilege belongs to the client.

3.
Some questions about closed sessions under this provision of law
1. May a city council meet in closed session without an attorney present, in order to discuss litigation and develop instructions regarding the litigation to be transmitted to the city attorney? 

2. Same as number 1, but the city attorney’s paralegal is present?

3. The city has retained special counsel to deal with a matter and is meeting with that lawyer in closed session.  May the city attorney also be present?

4. The city has special counsel who is in town to discuss a matter with the council, which is done in closed session.  Once that discussion is concluded, the city attorney brings up another legal matter for discussion in closed session.  May the special counsel remain in the closed session?

5. The city attorney has withdrawn from the representation on a specific matter, because of a conflict, and the city has retained special counsel.  May the city attorney attend a closed session on that specific matter?

6. The council is in closed session to discuss with the city attorney a proposed policy for collecting certain older special water and sewer assessments.  May the following people be present in the closed session:

· the city manager

· the city clerk

· the finance director

· the revenue collector

· the utilities director

· the parks and recreation director

· the assistant city manager

7. The council is holding a closed session to discuss legal issues concerning a city contract that was allegedly entered into in violation of G.S. 14-234.  May the discussion include the city’s outside auditor?

8. The council is in closed session seeking legal advice regarding a complicated financing proposal, with the city attorney and the city’s bond counsel.  May the city’s financial advisor, who is assisting in structuring the financing, join the closed session?

9. The city is working with a developer to renovate some abandoned industrial buildings on the edge of downtown.  The council is meeting in closed session with the city attorney to discuss whether the existing statutes are adequate for the proposals.  May a representative of the developer sit in on the closed session?

10. The city is in mediation with a contractor.  May the mediation be conducted by the council, in closed session with the contractor, if the city attorney is present to advise the council?

11. Which of the following matters may be the subject of a closed session with the city attorney held to protect the attorney-client privilege:

· to receive legal advise on a proposed development ordinance.

· to discuss the attorney’s advice.

· to reach a consensus on changes to the ordinance.

· to receive the attorney’s advice as to whether it is good public policy to enter into a contract to extend utilities to a residential community just outside town.

· to discuss a contractor’s poor performance of a construction contract and the city’s options in dealing with the matter.

· to develop the city’s position on negotiating a new contract and convey that position to the city attorney, who is representing the city in the negotiations.

· to discuss with the city attorney the board’s options regarding a conditional use permit, after the public hearing has been held.

· to discuss with the city attorney whether outside counsel should be retained for a particular matter.

· to interview attorneys who have applied to be named, on a retained basis, as the new city attorney.

12. In closed session the council reviews with the city attorney the city’s options in dealing with a construction contractor doing poor work on a city contract.  May the council, during the closed session, decide on the wording of a letter to be written to the contractor setting out the city’s position and instruct the attorney to send the letter?

13.  Do the following actions waive the city’s attorney-client privilege:

· while a closed session is in progress, a reporter sneaks into a side room and, using a glass, eavesdrops on the conversation.

· while a closed session is in progress, a reporter sitting outside the room hears the entire discussion because the council left the door open.

· immediately after a closed session, one council member tells a reporter the substance of the board’s discussion with the attorney.

13. The council holds a closed session with the city attorney to discuss a lawsuit and gives the attorney certain parameters within which she might settle the suit.  The suit is settled within the parameters.  Must the minutes and general account of the closed session now be made public?

II – Two New Public Records Exceptions

1.
Security plans

S.L. 2001-516, § 3, adds a new G.S. 132-1.6, reading as follows:


Public records, as defined in G.S. 132-1, shall not include information containing specific details of public security plans and arrangements or the detailed plans and drawings of public buildings and infrastructure facilities.  Information relating to the general adoption of public security plans and arrangements, and budgetary information concerning the authorization or expenditure of public funds to implement public security plans and arrangements, or for the construction, renovation, or repair of public buildings and infrastructure facilities shall be public records.

2.
Enterprise billing information

S.L. 2001-473 adds a new G.S. 132-1.1(c), reading as follows:


Public Enterprise Billing Information. – Billing information compiled and maintained by a city or county or other public entity providing utility services in connection with the ownership or operation of a public enterprise is not a public record as defined in G.S. 132-1.  Nothing contained herein is intended to limit public disclosure by a city or county of billing information:

(i) that the city or county determines will be useful or necessary to assist bond counsel, bond underwriters, underwriters’ counsel, rating agencies or investors or potential investors in making informed decisions regarding bonds or other obligations incurred or to be incurred with respect to the public enterprise;

(ii) that is necessary to assist the city, county, State, or public enterprise to maintain the integrity and quality of services it provides; or

(iii) that is necessary to assist law enforcement, public safety, fire protection, rescue, emergency management, or judicial officers in the performance of their duties.

As used herein, “billing information” means any record or information, in whatever form, compiled or maintained with respect to individual customers by any owner or operator of a public enterprise, as defined in G.S. 160A-311 and G.S. 153A-274, or other public entity providing utility services, relating to services it provides or will provide to the customer.


Here are some of the sorts of questions that have been raised since this statute was enacted:

1. Does billing information include the forwarding address for a former customer, sought by an estranged spouse?

2. Does billing information include information a city gathers about industrial customers that serves as a basis for additional charges under the industrial user’s permit?

3. Does billing information include the amount of impervious surface associated with each stormwater customer?

4. May a city release to a landlord the amount of utility charges made to residential premises owned by the landlord but leased to the utility customer; the landlord wishes to be able to tell new prospective lessees about the rough amount of utility charges at the property?

5. Does billing information include a water system’s monthly cut-off list?

6. May a city release to a county the amount of charges to a county water system customer, when the city operates the system for the county?

7. May a city release electric use information to the adult children of a customer, when the children are trying to assure themselves that their parent is properly maintaining herself?

8. May a city release billing information to a credit bureau?

Here is the path the bill enacting the billing information statute followed in the General Assembly.


a) SB 774 was introduced as a blank bill and then became a Senate committee substitute.  The substitute amended G.S. 132-1.2 as follows:


Nothing in this chapter shall be construed to require or authorize a public agency or its subdivision to disclose any information that:

(3) Reveals billing information related to customers of public enterprises.

b)  The House adopted a committee substitute that moved the new provision to G.S. 132-1.1 and rewrote it as follows: 

Public Enterprise Billing Information. – Billing information compiled and maintained by a city or county in connection with the ownership or operation of a public enterprise is not a public record as defined in G.S. 132-1.  Nothing contained herein shall limit disclosure by a city or county of billing information.  As used herein, “billing information” means any record or information, in whatever form, compiled or maintained with respect to individual customers by any owner or operator of a public enterprise, as defined in G.S. 160A-311 and G.S. 153A-274, relating to services it provides or will provide to the customer.

c) The final version was produced by a conference committee.

III – Email and Open Meetings and Public Records

1.
Email and the open meetings law


Do any of the following constitute an “official meeting” of a city council under the open meetings law?

1. The city sets up a “chatroom” for council members.   Under this technology, the members of the chatroom may communicate with each other in real (or synchronous) time.  A majority of council members are discussing a matter in a chatroom.

2. The city sets up a listserv for council members.  Under this technology, a message sent to the listserv goes to each participant; each participant’s response goes to the entire listserv.  A council member sends a message to the listserv, asking for comment on a draft of a proposed city policy.  Over the next three days, each council member responds, the members react to each other’s comments, and the originating council member modifies the draft and sends the new version to the listserv.

3. A council member sends a message to each of the other council members, asking for comment on a draft of a proposed city policy.  Over the next three days, each council member responds using the “Reply All” feature, the members react to each other’s comments, and the originating council member modifies the draft and sends the new version to the entire group.

4. A council member sends a message to each of the other council members, asking for comment on a draft of a proposed city policy.  Over the next three days, each council member responds directly to the originating council member, and that member modifies the draft and sends the new version to the entire group. 

See: 
Wood v. Battle Ground School District, 27 P.3d 1208 (Wash. Ct. App. 2001) (series of email transmissions might constitute a meeting)


Del Papa v. Board of Regents of the University and Community College System of Nevada, 956 P.2d 770 (Nev. 1998) (Sending of fax, with telephonic responses, constitutes meeting)

2.
Email and the public records law: some suggested principles

1.  Email received or transmitted in a public office is presumptively a public record, and there is a right of public access for as long as the email exists.


2.  Email that is akin to a telephone call – of “ephemeral or rapidly diminishing value” – may be erased or destroyed when its reference value has ended – Archives and History.


3.  Email that is akin to paper records should be retained or discarded on the same basis as are the paper records.  Archives and History permits email to be retained in either paper or electronic form.


4.  Once a city employee has “deleted” email, it is probably no longer a public record even if it is retrievable.  (It might well be discoverable, however.)


5.  If a city employee’s desktop computer includes personal email, that email is not a public record.


See:
State ex rel. Wilson-Simmons v. Lake County Sheriff’s Department, 693 N.E.2d 789 (Ohio 1998) (non-work related emails on sheriff’s department computers were not public record).



Letter from Attorney General to Daniel F. McMillan, Sept. 4, 1996  (records of personal phone calls on county-provided cell phone may be redacted from phone bill before making bill public).


6.  Email sent to city council members is subject to the same rules, as to public-record status, as correspondence sent to council members by regular mail.


7.  Email sent to council members by city staff are presumptively about city business and therefore public record.


8.  Email received by council members from constituents through the city’s server is probably public record.


9.  Email received at home by council members from constituents, through a commercial internet service provider, may be public or may be personal, depending on the nature of the message.

IV – Some Open Meetings Questions

1. The open meetings law defines “public body” as an elected or appointed body “that (i) is composed of two or more members and (ii) exercises” any of a list of public powers.  Two members of the six-member city council have dinner and discuss city business.  Have they violated the open meetings law?

See:  Town of Windham v. Freedom of Information Commission, 711 A.2d 741 (Conn. 1998) (Four members of 11-member board not a majority and therefore gathering not a meeting)

2. Each council member fills out an evaluation form for the city manager, doing so at home.  These are compiled into a statistical summary, and the council reviews the summary and retains the manager.  The individual evaluations were destroyed.  Was the form filling-out a meeting under the open meetings law?

See:  Schmiedicke v. Clare School Board, 577 N.W.2d 706 (Mich. Ct. App. 1998).

3. The November elections resulted in a wholly-new board.  The newly-elected members gather before they are sworn in and extensively discuss city business.  Have they violated the open meetings law?

See:  Yeoman v. Commonwealth, 983 S.W.2d 459 (Ky. 1998)


  Wood v. Battle Ground School District, 27 P.3d 1208 (Wash. Ct. App. 2001)

4. The council wishes to hold a closed session to discuss possible incentives for a new industry.  May representatives of the industry be present in the closed session?

5. The open meetings law permits a closed session to prepare a bargaining position for “the acquisition of real property by purchase, option, exchange, or lease.”  May a council discuss the possible condemnation of property under this provision?

6. In a closed session to prepare a bargaining position for the acquisition of real estate, may the council, in closed session, authorize the city’s representative to purchase the property if the seller agrees to the city’s price?  No other action will be taken in open session.

7. The open meetings law permits a closed session to “consider the . . . performance . . . of a public officer; . . . or to hear or investigate a complaint, charge, or grievance by or against an individual public officer. . . . A public body may not consider the . . . performance . . . of a member of the public body” in closed session.  May a council hold a closed session to hear a grievance from a citizen against an individual council member?

8. How should a council approve minutes of a closed session?

9. How should a council provide for unsealing minutes and general accounts of closed sessions?

10. A former member of the council wishes to look at minutes of a closed session held while she was a council member.  Does she have the right to look at them?

11. One member of council leans over and whispers something to a second member at a council meeting.  Does this violate the open meetings law?

