(18(

Comments on 

the North Carolina

Code of Judicial Conduct
Mark Martin

Associate Justice

Supreme Court of North Carolina
North Carolina Conference of Superior Court Judges 

Summer Conference -- June 20, 2003
I.  
Introduction

On 3 April 2003, the North Carolina Supreme Court issued an order adopting amendments to the North Carolina Code of Judicial Conduct.
  The amendments were unanimously approved by the members of the Court following an intensive, six-month review of the code.  The code, as amended, retains the general format and many of the substantive provisions of its predecessor.   Significant changes have been made to Canon 7, which is the primary focus of this manuscript.   
II.
Background


American Bar Association’s Model Code
The American Bar Association (ABA) promulgated the original Canons of Judicial Ethics in 1924.  Jeffrey M. Shaman, et al., Judicial Conduct and Ethics § 1.02 (3d ed. 2000) [hereinafter Shaman].  There were thirty-six canons in all, and they were intended to be “an ideal guide of behavior, rather than an enforceable set of rules.”  Id.  In 1969, the ABA determined that current needs and problems required revision of the canons.  American Bar Association, Canons of Judicial Ethics Tentative Draft at iii (1971).  In the words of California’s Chief Justice,  “[n]icely encased though they were in the language of 1924, they lacked [the] substance for survival a generation later.”  Roger J. Traynor, Forward:  The Code is Clear, 1972 Utah L. Rev. 333, 333 (1972).  In short, the canons were difficult to apply to many practical situations.  Whitney North Seymour, The Code of Judicial Conduct from the Point of View of a Member of the Bar, 1972 Utah L. Rev. 352, 354 (1972).  Because of these concerns, the House of Delegates of the ABA adopted a Model Code of Judicial Conduct on 16 August 1972.  American Bar Association, Model Code of Judicial Conduct 1990 at v (1990).  The 1972 Model Code was designed to be mandatory and enforceable, but of course had no legal effect in any jurisdiction unless adopted by statute or court rule.  Shaman, § 1.02.  

In 1986, the ABA’s Standing Committee on Ethics and Professional Responsibility concluded that the 1972 Code had served its purposes well, but that a comprehensive review of the code was desirable.  American Bar Association, Model Code of Judicial Conduct at v (1990).  Following a three-year revision process, the ABA adopted a revised model code in 1990.  One notable revision in the 1990 Model Code was that the word “should” was, in many instances, replaced with the word “shall.”  The purpose of this edit was to help readers distinguish the “mandatory from hortatory standards.”   Id. (quoting L. Milord, The Development of the ABA Judicial Code 8 (1992)).


North Carolina’s Code
Prior to 1972, two procedures to handle judicial misconduct existed in North Carolina.  Both of these procedures were found within the North Carolina Constitution.  The constitution provides that a judge may be addressed or impeached.  N.C. Const. art. IV, § 17 (1).
  Since 1868, only two North Carolina judges have been impeached and apparently no judge has ever been subject to address.  Small, 54 N.C. L. Rev. at 1075 n.7.  Many felt that the system in place prior to 1972 did not provide feasible alternatives, or adequate remedies, for those situations in which a judge’s conduct did not rise to a level warranting removal, but was nonetheless improper.  Id. at 1075 (citing American Judicature Society, Judicial Disability and Removal Commission, Courts and Procedures i (1972)).  It is perhaps not mere coincidence that the tide of public distrust of elected officials began to rise slowly in the early 1970s, mainly due to attention focused on President Nixon and the Watergate scandal.  Richard Ben-Veniste, Shadows of Nixon, Watergate still cross our national life, Houston Chronicle, June 13, 1997, at 5C. 

Many states, including North Carolina, responded to the need for a more effective system of policing judicial conduct, and the public’s interest in such a system, by creating judicial qualifications commissions by constitutional amendment.  North Carolina’s constitutional amendment, N.C. Const. art. IV, § 17(2),  states:

(2)  Additional method of removal of Judges.  The General Assembly shall prescribe a procedure, in addition to impeachment and address set forth in this section, for the removal of a Justice or Judge of the General Court of Justice for mental or physical incapacity interfering with the performance of his duties which is, or is likely to become, permanent, and for the censure and removal of a Justice or Judge of the General Court of Justice for wilful misconduct in office, wilful and persistent failure to perform his duties, habitual intemperance, conviction of a crime involving moral turpitude, or conduct prejudicial to the administration of justice that brings the judicial office into disrepute.

The General Assembly proposed the amendment and the voters approved it in the general election on 7 November 1972.  See Act of June 14, 1971, ch. 560, 1971 N.C. Sess. Laws 488.  In anticipation of the passage of this amendment, the General Assembly adopted legislation, conditioned upon ratification of the proposed amendment, establishing the North Carolina Judicial Standards Commission.  Peoples, 296 N.C. at 160, 250 S.E.2d at 919; see Act of June 17, 1971, ch. 590, 1971 N.C. Sess. Laws 517 (codified at N.C.G.S. §§ 7A-375 to 378).  The Commission was designed to be the appropriate agency for review of complaints “concerning the qualifications or conduct of any justice or judge of the General Court of Justice.”  N.C.G.S. § 7A-377(a); Edward B. Clark, The Discipline and Removal of Judges in North Carolina, 4 Campbell L. Rev. 1, 19 (1981) [hereinafter Clark].  The function of the Commission was to investigate complaints against sitting judges and candidates for judicial office and to recommend to the Supreme Court what, if any, disciplinary action should be taken.  In re Renfer, 345 N.C. 632, 482 S.E.2d 540 (1997).  

While N.C.G.S. § 7A-376 sets forth the grounds upon which a judge may be censured or removed, the language used is somewhat vague.  A judge may be censured or removed for “willful misconduct in office, willful and persistent failure to perform his duties, habitual intemperance, conviction of a crime involving moral turpitude, or conduct prejudicial to the administration of justice that brings the judicial office into disrepute.”  N.C.G.S. § 7A-376 (2001).  Note that the language used in the statute tracks the language used in the Constitutional Amendment.  The Supreme Court has held that this language is not so vague as to be constitutionally infirm.  In re Nowell, 293 N.C. 235, 243, 237 S.E.2d 246, 251 (1977) (citing In re Edens, 290 N.C. 299, 305-06, 226 S.E.2d 5, 9 (1976)).

To clarify the language used in the statute, the Supreme Court adopted specific guidelines for judicial officers and set them forth in the North Carolina Code of Judicial Conduct.  Nowell, 293 N.C. at 243, 237 S.E.2d at 251.  The North Carolina Code was adopted on 26 September 1973 and published at 283 N.C. 771.  Nowell, 293 N.C. at 243, 237 S.E.2d at 251.  The North Carolina Code of Judicial Conduct was intended to be a guide to the meaning of N.C.G.S. § 7A-376.  Nowell, 293 N.C. at 243, 237 S.E.2d at 251; see North Carolina Courts Commission, Report to the General Assembly 28 (1971); Note, Judicial Discipline ‑ The North Carolina Commission System, 54 N.C. L. Rev. 1074, 1081 (1976).  The North Carolina Code was based in large part on the language used in the ABA’s 1972 Model Code.  Since the main purpose of the code was to better define the constitutional and statutory standards, there is little authority for the proposition that it was meant to be an enforceable set of guidelines.  Instead, the code was meant to be a resource that guided the Court’s and the Commission’s interpretation of the statute.  Nowell, 293 N.C. at 243, 237 S.E.2d at 252 .  

It is important to note that the Commission itself can neither censure nor remove.  The Commission aids the Supreme Court or Court of Appeals in determining the fitness of a member of the judiciary, but it is up to the appropriate court to actually impose sanctions.  Clark at 19.  As a corollary, the only grounds upon which a judge may be censured or removed are the constitutional and statutory grounds for such censure or removal.

North Carolina’s Code was amended in 1974 when the Court added more specificity to the reporting requirement for extra-judicial activity in Canon 6 and edited the language in Canon 7 to allow judges who were not running for election to judicial office to endorse particular candidates for judicial office.  See Amendment to Code of Judicial Conduct, 286 N.C. 729 (1975).  Canon 7 was also amended in 1976 to allow candidates for judicial office to endorse another candidate for judicial office, but a provision was added that prohibited judges from contributing to candidates for non-judicial office.  See Amendments to Canon 7A Code of Judicial Conduct, 289 N.C. 733 (1976).  Except for these revisions, the code remained largely unchanged until the Supreme Court adopted additional amendments in 1997.
  These amendments were largely in response to  the possibility that a federal court might declare the code unconstitutional.  See Verified Complaint for Injunctive Relief and Declaratory Judgment at 1, Brooks v. North Carolina State Bar, (M.D.N.C 1996) (No. 2:96CV00857).  The result of the 1997 amendments was the  removal of the “announce” clause, which prohibited the discussion of legal or political issues, from Canon 7B(1)(c).  See Order Adopting Amendments to the Code of Judicial Conduct, N.C. Order 97-8 (1997).  

In many respects, the system established by the legislature for handling judicial misconduct operated smoothly for many years.  In fact, one early commentator remarked that the commission system “is inexpensive, fair, and flexible,” and that it protected judges from “unjustified harassment.”  Small at 1076.  However, the system was created at a time when attack politics were not the norm, at least not in judicial races.  Few would contest the notion that negative attacks on candidates for judicial office are on the rise.  Even though the public is believed to dislike this style of discourse, which has long been a staple in other political contests, it has nonetheless crept into judicial races as well.  It is important to note that any use of the code as a political tool defeats the design of the code.  Since the code was only meant to be a guide for judges, its use as another tool in the arsenal of attack politics is unwarranted, misguided, and ultimately harmful to the administration of justice.  

That is not to say that recent revisions to the North Carolina Code were meant to relax the  standards regarding judicial misconduct.  Rather, the intent was to clarify exactly what conduct is and is not permissible for judges, particularly those on the campaign trail.  The revisions are also an attempt to ensure more consistent application of Code provisions, particularly when challenges arise during heated political campaigns.  Most significantly, a developing body of case law interpreting federal constitutional mandates put the North Carolina Code at risk of being held unconstitutional.
  The recent revisions of the code should also provide clear guidelines for appropriate campaign conduct for candidates running for election to judicial office in 2004.

III.
Judicial Codes of Conduct and The First Amendment:  Recent Developments
The following three federal cases were decided over the course of the last year.  All three deal with the application of First Amendment free speech protections to codes of judicial conduct.  Like the North Carolina code, the codes in Minnesota, Georgia, and New York are based on the ABA Model Code of Judicial Conduct.  The rules and clauses addressed in the cases summarized below are analogous to rules and clauses found in the old North Carolina Code of Judicial Conduct.  

A.  
Minnesota, et al v. White, et al, 536 U.S. 765, 153 L. Ed. 2d 694 (2002).

Facts:  Judges in Minnesota are popularly elected.  The Minnesota Canons of Judicial Conduct contained an “announce clause,”  a restriction stating that a candidate for election to judicial office, whether or not a sitting judge, may not announce their views on “disputed legal or political issues.”  Incumbent judges could be disciplined by the Board of Judicial Standards for violations of this rule.  Similarly, lawyers who ran for judicial office could be punished by the Minnesota Lawyer’s Board.

Petitioner, an attorney, ran for election to the Minnesota Supreme Court in 1996 and distributed campaign literature that was openly critical of that court’s decisions in several areas.  A complaint was filed with the State Lawyer’s Board, challenging the propriety of this literature.  Although the complaint was dismissed and the Board expressed doubt as to the constitutionality of any enforcement of the announce clause, petitioner withdrew from the election fearing that further complaints could hinder his ability to practice law.  In 1998, petitioner again ran for judicial office.  He sought an advisory opinion from the Lawyer’s Board as to the constitutionality of the announce clause.  The Board responded equivocally that it doubted the constitutionality of the announce clause, but could not answer petitioner’s question because it had not seen the statements petitioner wished to make.

Procedural History:  Petitioner filed suit, challenging enforcement of the “announce clause” as a violation of his First Amendment rights.  The district court found the clause constitutional, and a divided panel of the Eighth Circuit affirmed. 

Held:  REVERSED.  The “announce clause” is not narrowly tailored to achieve a compelling state interest and therefore violates the First Amendment.

Analysis:  The Board of Judicial Standards, the Minnesota Supreme Court, and the federal courts below have already restricted the operation of the “announce clause,” having interpreted the clause to allow 1) criticism of past appellate decisions, and 2) general legal and philosophical discussions, prohibiting only discussion of issues “likely to come before a court.”  These limitations are unhelpful.  A candidate could still be disciplined for criticizing past decisions if the candidate also expresses an intention to overrule that precedent.  The second limitation is not a limitation at all, as any matter actively discussed in a state election is “likely” to come before a state judge.  Enforcement of the “announce clause,” as currently interpreted, effectively limits candidates to a general discussion of legal and philosophical principles.  Such a discussion, however, provides little usable information to the voters.

The “announce clause” is a content-specific burden on political speech and is subject to strict scrutiny analysis (i.e., the clause must be narrowly tailored to achieve a compelling state interest).  The compelling interest advanced by respondents is maintaining the “impartiality” and the “appearance of impartiality” of the judiciary.  Respondents insist that this “impartiality” is necessary to protect the due process rights of litigants who appear before elected judges and public confidence in the judiciary as a whole.  Respondents are vague as to the precise meaning of the term “impartiality.”  Regardless of which meaning of “impartiality” is used, the “announce clause” fails strict scrutiny.

The primary meaning of “impartiality,” in the present context, is a lack of bias towards either party to a proceeding.  The “announce clause” is not narrowly tailored to achieve this interest because it forbids speech about issues rather than parties.  Although a party may lose on an issue because of the position a judge may have taken on that issue, such loss is the result only of the judge’s application of the law as he or she sees it, not of any actual bias towards a particular party.

Insofar as “impartiality” might mean a lack of preconception against a particular legal view, this is not a compelling state interest.  It would be almost impossible to find an educated and experienced judicial candidate who had not formed some sort of opinion on the important legal issues of the day.  Proof that a candidate had not formed any such opinions would indicate their  inexperience rather than any lack of bias.  The avoidance of judicial preconceptions on legal issues is neither possible nor desirable and therefore is not a compelling state interest.

Alternatively, “impartiality” might mean a judge’s willingness to consider legal views contrary to his or her own.  This may be a desirable quality but the “announce clause” is not narrowly tailored to encourage this quality in judicial candidates.  The speech of actual sitting judges is not restricted in any way under the judicial code; thus the “announce clause” is underinclusive.  Moreover, the Judicial Code already includes a “promise clause,” which prohibits judicial candidates from making campaign promises to resolve particular cases in a particular way.

Laws abridging political speech during an election are traditionally regarded as the most suspect laws under our First Amendment jurisprudence.  The “announce clause” seems to be aimed at undermining judicial elections as a whole, not at maintaining impartiality of elected judges.  The dissent argues, in part, that making judges responsive to political pressures may violate the fairness requirements of the due process clause.  If the pressures of electoral politics somehow endanger the basic fairness of the judicial system, however, then it is the very nature of an elected judiciary, not the political speech associated with those elections, that is problematic.  The due process clause is not likely offended by judicial elections because judicial elections have co-existed with the due process clause since the clause’s adoption.  

The First Amendment might not require that judicial elections and other types of elections receive identical treatment.  But the “announce clause” is a woefully underinclusive method of protecting whatever interest might justify some differential treatment of judicial races.  The First Amendment will not allow this kind of speech restraint.  In any case, the dissent’s distinction between judicial and legislative elections is greatly exaggerated.

The court below relied heavily on the idea that a long history of pervasive regulation of speech during judicial elections lent itself to establishment of a presumption of constitutionality.  An historical analysis reveals, however, no history of pervasive regulation of candidate speech during judicial elections.

Concerns about the effect of elections on the impartiality of the judiciary may be legitimate, but the “announce clause” is not a constitutional way to protect members of the bench from political pressures.

B.  
Weaver, et al. v. Bonner, et al., 309 F.3d 1312 (11th Cir. 2002).

Facts:  Judges in Georgia are popularly elected.  The judicial code in Georgia prohibits any candidate for judicial office from (1) making a “material misrepresentation of fact or law”; (2) omitting a fact necessary to make a communication not misleading; and (3) creating an “unjustified expectation” as to the results a candidate can achieve (collectively, the “speech restriction”).  The judicial code also prohibits judicial candidates from directly soliciting campaign contributions, requiring them to do so through a campaign committee (the “solicitation restriction”).  Compliance with these regulations is monitored by a Judicial Qualifications Commission (JQC).  If the JQC receives a complaint of unethical conduct during an election, it can make a preliminary investigation and then issue a confidential cease and desist order pending final investigation.  If a candidate persists in the same conduct, JQC can publicly release details of the alleged ethical breach as well as the candidate’s violation of the cease and desist order.

Petitioner ran for election to the state supreme court, and during the campaign distributed a pamphlet critical of his opponent’s views on same-sex marriage, traditional moral standards, and capital punishment.  Complaints concerning this pamphlet were filed with the JQC.  The JQC issued a cease and desist order, but petitioner continued making similar, though not identical, statements in a second brochure and in a television ad.  The JQC publicly denounced petitioner as having engaged in unethical, false and deceptive campaign practices.  Petitioner lost the election and was referred to the State Bar for disciplinary proceedings.  

Procedural History:  Petitioner filed suit in district court, challenging the validity of the speech and solicitation restrictions, as well as the mechanism of enforcement for these provisions, on First Amendment grounds.  Petitioner won summary judgment insofar as the speech restriction was concerned, but the district court upheld the validity of the solicitation restriction and the enforcement mechanism in general.

Held:  AFFIRMED IN PART, REVERSED IN PART.  The speech and solicitation restrictions and their enforcement mechanism all fail strict scrutiny and are therefore void under the First Amendment.

Analysis:  The restrictions at issue must pass strict scrutiny because they restrict “core political speech.”  At the outset, note this is an overbreadth challenge, and thus the restrictions at issue may be struck merely for the impermissible chilling effect they have on protected speech.  Though the restrictions might affect some speech that can be permissibly regulated, if they also infringe on protected speech, they may be struck even though petitioner’s speech activities were clearly unworthy of First Amendment protection.  

Respondent’s stated interest in promulgating the speech restriction is upholding the integrity, impartiality, and independence of the judiciary and the electoral process.  This may be a compelling interest, but the speech restriction is not narrowly tailored because it does not allow the “breathing room” for accidental misstatements demanded by the First Amendment.  Occasional erroneous statements are inevitable during the course of vigorous and open debate.  Prohibition of material misstatements in fully protected speech are therefore unconstitutional if they punish merely negligent misstatements.  Consistent with free speech protections, misstatements during political debate are only punishable if they are made with “actual malice” (i.e., actual knowledge of the statement’s falsity, or reckless disregard for its truth or falsity).  The speech restriction, as written, punishes negligent misstatements and has a corresponding chilling effect on political debate.  The state’s interest in an impartial judiciary is not advanced at all by the speech restriction.  It is the practice of electing judges itself, rather than the political campaigning that practice requires, that gives rise to impartiality concerns.  As expressed in White, there is no distinction between judicial and legislative elections which justifies this kind of differential treatment under the First Amendment.

The solicitation restriction is also unconstitutional because it is not narrowly tailored.  In effect, it completely chills candidates from talking to potential campaign donors and endorsers.  Any impartiality concerns are generated by the fact of judicial elections as a whole, not the speech surrounding them.  Successful political candidates require financial support and public endorsements.  This fact does not necessarily suggest a judge’s partiality towards anyone after a candidate is elected.  Requiring a judge to gather contributions via a committee does not advance this interest at any rate, as judges would be just as likely to be swayed if a political contributor gave to a committee working on their behalf as to the judges directly.

Finally, the JQC cease and desist order operates as a prior restraint on future speech and thus there is a heavy presumption against its constitutionality.  Any prior restraint that seeks to prohibit speech that has not yet been made, or that has not yet been determined to be false and maliciously published, is unconstitutional.  A JQC cease and desist order effectively operates in this fashion and is therefore unconstitutional.

C.  
Spargo, et al v. N.Y. State Comm’m on Judicial Conduct, 244 F. Supp. 2d 72 (N.D.N.Y. 2003).

Facts / Procedural History:  Local judges in New York are popularly elected.  Plaintiff was an attorney specializing in election law prior to his election as a town justice.  After his election, the lead counsel of the state judicial ethics commission filed a complaint against plaintiff with the commission, alleging various violations of the Code of Judicial Conduct.  The complaint alleged plaintiff had failed to “observe high standards of conduct,”  “avoid impropriety and the appearance of impropriety,”  “act in a manner that promotes public confidence in the judiciary,” and “maintain the dignity appropriate to judicial office,” as required by various code provisions.  The commission also alleged plaintiff had failed to recuse himself from matters before him when necessary, and had “engaged in partisan political activity.”  In particular, the complaint alleged that plaintiff:  

(1)  Offered “items of value” to induce votes on his behalf.  These “items of value” included, 
e.g., coupons for a gallon of gas or a doughnut, free pizzas, or a round of drinks;  

(2)  Presided over criminal cases where he had formerly represented the campaign of the DA 
heading the office prosecuting the case before him, while the DA’s campaign still owed 
him $10,000 for services rendered;  

(3)  Had been a vocal participant in the 2000 presidential recount in Florida; 

(4)  Had served as a keynote speaker of a dinner hosted by a local conservative political party;  

(5)  Made payments for “consulting services” to persons who nominated plaintiff as the candidate 
for the Democratic and Independent parties.

Plaintiff filed suit in federal district court seeking a declaration that the relevant provisions of the judicial code were unconstitutional.

Ruling:  The challenged provisions are unconstitutional.

[The court first deals with an abstention issue not relevant to the current discussion.]

Judicial candidates are not situated similarly to other elected officials because the duties of their offices require them to maintain indifference to popular pressures.  Therefore, the relevant code provisions cannot be challenged under the Equal Protection Clause.

The provisions regulating campaign conduct represent prior restraints on political speech and there is a heavy presumption against their constitutionality.  Therefore, to be upheld they must withstand strict scrutiny analysis.  The interest asserted by the state is “judicial independence,” as distinct from the “impartiality” concern discussed in White.  “Judicial independence” is reasonably defined as the ability of judges to make their decisions free from the control or influence of other persons or entities.

The provisions at issue essentially forbid all political activity except that necessary for a  judicial candidate’s own campaign.  It is unlikely that merely engaging in political debate would make a judge biased for or against a particular side of an issue or a particular party.  A judge must engage in some sort of political activity in order to become a candidate for election.  As election is a requirement for serving as a judge, a prohibition on political activity is neither wise, nor desired.  These provisions cannot survive under the rationale articulated in White.  In fact, these provisions are even broader than those struck in White.  If there were some actual indication that an elected judge was biased because of his or her political activity, the proper remedy is recusal.  Generally forbidding judges from interacting with their communities is unwise and unconstitutional, particularly in light of the political process by which judges are elected.  

Defendant’s historical argument is rejected.  There is no long-standing tradition of regulating the political conduct of judges which might lend itself to a presumption of constitutionality.  

Plaintiff also challenges the affirmative directives found in the code (e.g. a candidate must “uphold the integrity and independence of the judiciary”) as being unconstitutionally vague.  These provisions demonstrate a total lack of specificity.  A reasonable person would be unable to tell what kind of conduct is prohibited by these provisions.  Defendant’s argument that petitioner surely knew that the specific conduct at issue in this case was prohibited is irrelevant because plaintiff based his challenge on the First Amendment.  The entire provision can be struck because it chills permissible activity in addition to clearly unprotected activity.  These provisions are therefore void for vagueness.    

IV.
Canon 7 Revisions Required by Federal Law
Viewed together, White, Bonner, and Spargo stand for the general proposition that the First Amendment protections generally extended to political candidates must also be extended to judges who, because of state constitutional requirements, must necessarily be political candidates.  White stops short of declaring that the First Amendment requires that judicial elections and other types of elections be treated identically in all respects.  White, 536 U.S. at 783, 153 L. Ed. 2d at 710.  The opinion simultaneously expresses grave doubt, however, as to the validity of any distinction for First Amendment purposes.  Id. at 784, 153 L. Ed. 2d at 711.  Political speech is traditionally the most constitutionally protected of all forms of speech and therefore any restriction of such speech is the most constitutionally suspect of all restraints.  Brown v. Hartlage, 456 U.S. 45, 53, 71 L. Ed. 2d 732, 740-41 (1982).  White acknowledges the dissent’s argument that the political campaigning associated with judicial elections may have theoretical implications for the ability of judges to treat all litigants before them equally, and this may, in turn, implicate the due process rights of those litigants.
     White, 536 U.S. at 782-83, 153 L. Ed. 2d at 709-10.  Even if this is true, White points out that it is the electoral process as a whole, and not the speech of candidates during an election, that comprises the true threat to impartiality.
  Id.  In effect, under White, if states are going to require the election of judges, those states must permit candidates for judicial office, whether they are incumbent judges or practicing attorneys, to “run for election” in the traditional sense.  States cannot unconstitutionally restrict the political rights of judicial candidates.

Although White directly addresses only one section of a judicial code, its rationale is equally applicable to other provisions found in the typical Code of Judicial Conduct.  White directly addresses only an “announce clause” and declares it  contrary to the First Amendment.  Id. at 768, 153 L. Ed. 2d at 700; see also id. at 780, 153 L. Ed. 2d at 708 (noting that the “promise clause” of the Judicial Code was not challenged in the litigation at bar).  In order to avoid an attack on the constitutionality of such a clause, North Carolina removed its “announce clause” from the Code of Judicial Conduct in 1997.  As demonstrated in Spargo and Bonner, the White decision casts doubt on the constitutionality of a variety of other restrictions commonly found in Canons of Judicial Conduct based upon the ABA’s Model Code.  By anticipating the constitutional arguments that spring from this federal case law, the recent Code revisions intend to avoid the piecemeal disassembly of the North Carolina Code of Judicial Conduct by federal courts.
Bonner demonstrates the expansion of the White rationale, and strict scrutiny, to other vague restrictions that judicial codes commonly place on the speech of judicial candidates during the heat of an election campaign and holds that these restrictions cannot withstand constitutional scrutiny.  Bonner, 309 F.3d at 1319-22.  Bonner goes on to examine prohibitions on solicitations of campaign funds and strikes them as well.  Id. at 1322-23.  Finally, Bonner demonstrates that enforcement mechanisms themselves can be declared unconstitutional if they act as a prior restraint on the exercise of free speech.  Id. at 1323-24.   

Spargo has two important implications.  On the one hand, it represents a broad yet common-sense application of the White rationale to a series of other provisions commonly found in judicial codes.  The decision examines a wide variety of typical Code prohibitions.  For example, under the New York Code, judges were prohibited from:  (1) engaging in “partisan political activity”; (2) participating in the campaigns of others via political parties or otherwise; (3) publicly endorsing or opposing other political figures; and (4) making public political speeches.  Spargo, 244 F. Supp at 81-82.  In Spargo, the court found that White’s rationale invalidates all of these provisions under a strict scrutiny analysis.  Id. at 88.  Spargo went further, however, examining a series of Code provisions that purport to place an affirmative duty on judges.  For example, judges are required under a typical code of judicial conduct to “avoid the appearance of impropriety” and to “act at all times in a manner that promotes public confidence in the judiciary.”  Spargo invalidates provisions directing judges to act and speak in a particular (but yet undefined) manner as unconstitutionally vague.  Id. at 90-91.

These federal cases plainly implicate a number of the prohibitions found in old Canon 7.  For example, the old North Carolina Code contained a prohibition on in-person solicitation of campaign funds effectively identical to the prohibition invalidated in Bonner.  In other places in the old Code, the distinction between permitted and prohibited action was arguably so blurred as to be considered unconstitutionally vague under the legal standards applied by federal courts.  Other problems were evident as well.  Canon 7A(4) restrained the political activities of a judge’s family in a manner that was arguably unconstitutional.  Additionally, the canon contained language purporting to place an affirmative duty on judges to “maintain the dignity appropriate to the judicial office.”  This was similar to language declared unconstitutionally vague in Spargo.

Canon 7, as revised, is designed to eliminate any unconstitutional chilling effect the canon might have on judges exercising their free speech rights.  The revisions are designed to head off any possible litigation in the federal courts over the constitutionality of the canons.  It is also designed to provide a “safe harbor” of permissible political activity so that judges, who are forced to run for office under the state constitution, need not be unsure if they are making an ethical misstep in the heat of a political campaign.  Under Canon 7, judges may personally solicit campaign funds for their own campaign like all other political candidates, consistent with relevant provisions of state and federal election law.  Solicitation of funds and public support, as well as public endorsements of others, remains subject to some additional regulation as follows:

1)  A judge may not publicly endorse a person for a specific office unless that judge has become a “candidate”as defined in Canon 7(A)(1) of the code.


2) A judge may donate money to a political party, but may not financially contribute to another individual’s political campaign, and may never solicit money on behalf of another individual’s political campaign, except in conjunction with a joint judicial campaign. 

3)  A judge may be associated with publicity surrounding a political event, and may publicly 

speak at such an event, but may not expressly solicit money for a political cause

(other than his or her own candidacy or on behalf of a joint judicial campaign).

Note also that the “resign-to-run” provision still applies to sitting judges who wish to run for non-judicial office.

These revisions are designed to provide judges, forced into the political arena by state law, with bright-line rules where practicable in order to more effectively guide their conduct.  Moreover, ethical standards that necessarily restrict the actions of individual judges must comport with the First Amendment.  These revisions acknowledge the development of federal law in this area and hopefully reduce the possibility of protracted litigation.

V.  
Conclusion
Public confidence in the officers of our courts is of paramount importance.  Indeed, in the minds of many, the judge is the law.  It is only fitting, then, that North Carolina judges have the benefit of a Code of Judicial Conduct that comports with the law.  By providing a clear and concise statement of the permissible bounds of judicial conduct, particularly during an election campaign, the code should aid in the preservation of public respect and trust.  Additionally, the revisions should better protect the due process expectations of judges in the field by  providing more definite standards as to what constitutes appropriate judicial conduct.  Finally, these more definite standards should assist the Judicial Standards Commission in the performance of its thankless, yet indispensable,  role in helping maintain the integrity of our judiciary. 

As stated in the code, our judges must run in public elections while simultaneously remaining impartial and independent.  Perhaps any objections to how the code seeks to define this delicate balance should be directed toward our system of selecting judges itself, and not the code.  In 1999, every single member of the appellate division of the General Court of Justice endorsed, in writing, a merit selection proposal before the General Assembly.  It did not pass.  The United States Supreme Court has now made it clear that if state law mandates judicial elections, the candidates in those elections cannot be deprived of their right to participate in the political process. 

As Justice Cardozo once wrote, “new times and new manners may call for new standards and new rules.”  B. Cardozo, The Nature of the Judicial Process 88 (1921).  Regardless of the standards and rules used to regulate the judiciary, only legitimacy in the eyes of the public can truly protect judicial independence.  Like the “old” Code, the new Code is not perfect nor does it resolve every fact-specific dilemma which may arise.  Nonetheless, the revisions are designed to provide more particularized ethical guidance to North Carolina judges than possible under the more general language characteristic of the old Code.
 

VI. 
Summary of Major Revisions to the North Carolina Code of Judicial Conduct
Below is a bullet-point summary of the most pivotal changes to the North Carolina Code of Judicial Conduct.  Changes to Canon 7, which regulates the political activity of judges, is discussed in greater detail infra.  See the appendix for a “redline” version of the new code, which illustrates precisely how the former language of the code was altered.

Preamble & Canon 1  

· Some explanatory language moved to the preamble.  Some language was altered to eliminate unconstitutionally vague terms.

Canon 2  

· Eliminates overly vague “appearance of impropriety” language.

Canon 3

· Alters the standard of an ex parte contact violation.  Ex parte communications must be knowingly made, and must concern a pending case to result in a violation of the code.

· Limits the prohibition on public comment to any discussion of the merits of a pending proceeding.

· Ensures that sitting judges can discuss and comment upon previously issued decisions during the performance of extra-judicial activities such as teaching, CLE events, or public speaking engagements.

· Changes to the disqualification/recusal process:

· Recusal now occurs “on motion” not solely sua sponte, although nothing in the code  prevents judges from voluntarily recusing themselves.

· 
Simplifies the definition of a “financial interest” that might be affected by a proceeding.

· 
Clarifies the procedure for remittal of disqualification, by which all parties may “waive” recusal.

Canon 4  

· Makes clear that judges may participate in a wide variety of activities -- their extra-judicial activities are not confined to the legal arena.

· Clarifies vague language concerning when outside activities interfere with judges’ impartiality.    

· Clarifies that judges may occupy leadership roles in extra-judicial groups.

· Describes the role that judges may play in fund-raising for extra-judicial groups:  they may be listed as a contributor, and may help make plans concerning fund-raising, but may not participate in direct solicitation.

Canon 5  

· Many of the changes reflect similar changes made in Canon 4 and clarify that judges are not confined strictly to the legal arena in their extra-judicial activities, are not per se prohibited from participating in the leadership of outside groups, and need not abstain from outside activities unless they will substantially impair their judicial function.  

· Eliminates the undefinable “risk of conflict” as the standard of conduct, in favor of a less vague standard.  Judges must make sure that extra-judicial activities do not prevent them from carrying out judicial duties.

· Makes clear that judges need not decline participation  in outside activities unless it is likely that the group engaged in the activity will come before their court, as opposed to the court system in general.

· Clarifies that judges may personally engage in financial dealings to the same extent non-judges may, so long as such activities are not otherwise inconsistent with the code.  

· Allows judges and their families to accept social gifts from friends or relatives.  

· For all other gifts, the limitation on the value of a gift before judges are obligated to file public reports is raised from $100 to $500, and the donor of such gifts cannot currently be a party before their court.

Canon 6

· Makes clear that judges may accept honoraria so long as it does not exceed a reasonable amount. 

· The limitation on value of compensation received  from extra- and quasi-judicial 
activities before judges are obligated  to file public reports as to the value of that compensation is  raised from $1,000 to $2,000.

· Allows judges to provide a “good cause” explanation as to why their financial reports were not timely filed, instead of the possibility of mandatory disciplinary action for failure to timely file.

Canon 7  

In light of recent developments in First Amendment case law, many of the previous restrictions on the political activity of judges were impermissible under the United States Constitution.  Revisions to this canon were intended to accommodate both the public’s need for an impartial judiciary and the First Amendment rights of judicial candidates as articulated by the federal courts.


· The canon first clarifies exactly who is affected by the rules.  It also provides precise definitions of “solicitation” and “endorse,” further aiding judges in determining whether they are acting in a permissible manner.  

· As described below, the canon also provides a series of “safe-harbor” provisions so that judges may engage in constitutionally protected activities without fear of recrimination.  This is intended to eliminate any unconstitutional chilling effect on political speech, so far as is practicable. 

· Political Activity Permitted.  Certain political activities are permitted at any time, regardless of judges’ status as candidates or non-candidates.  These safe harbor provisions are designed to allow judges to actively affiliate themselves with a political party and engage in similarly protected speech, and to simultaneously ensure they do not directly involve themselves in contested elections other than their own.  For example:

·  
Judges may attend and publicly speak at political gatherings, conventions, and rallies.  

·   
Judges may also be associated, by name, with such gatherings and may be featured by name in related publicity.  

·  
Judges may be a member of, publicly associate with, and donate their own money to a political party of their choice.

·  
Judges may personally solicit campaign donations for their own campaigns, consistent with  applicable election law. 

· Nonetheless, judges must maintain their neutrality as to specific parties that might come before their court.  Therefore, judges who are not candidates may NOT:

·  expressly endorse a candidate for public office; 

·  solicit funds on behalf of a political party or a candidate other than himself/herself;

·  make personal contributions to a specific candidate other than himself/herself. 

· During a campaign for elected office, free speech protections are at their greatest.  The following provisions affect judges who are candidates for judicial office, or non-judges who are running for a judicial office (collectively “candidates”):

·  
Candidates may personally solicit campaign funds and request the public support of others.  They also may opt to have a campaign committee perform these functions.  Note these activities are still only permissible in relation to a candidate’s own campaign or in 
relation to a joint judicial campaign.

·  
Candidates may publicly endorse other persons seeking election to public office but may NOT donate personal monies, or monies derived from campaign contributions, to other specific candidates except as part of a joint judicial campaign.

· 
Candidates may conduct “joint judicial campaigns,” including joint solicitation and expenditure of campaign funds, but may conduct such joint campaigns only with other candidates for judicial office.

· Resign-to-Run is still a feature of the code.  Judges must resign their judicial offices before or contemporaneously with their declared participation in a primary or general election to fill a non-judicial office.

· Prohibited Political Conduct
·  
The permissible political fund-raising and endorsement activities outlined above constitute the only permissible activities of that kind.

·  
The prohibition on misstatements is limited, in accordance with First Amendment 
principles, to intentional and knowing misstatements.

· Families of judges are allowed to engage in political activity consistent with the First 
Amendment without fear of violating the code.

Limitation of Proceedings  

· The code now includes a provision analogous to a statute of limitations.  Disciplinary proceedings to address violations of Canon 7 must be commenced within three months of when the violations occur.  Disciplinary proceedings to address other types of violations must be commenced within three years.  Note, however, that judges convicted of a felony during their tenure in office may be disciplined at any time.

� The present CJE manuscript does not constitute the official opinion or pronouncement of the North Carolina Supreme Court or any agent or official thereof.  Rather, this manuscript is intended only to generally familiarize judges with recent changes to the North Carolina Code of Judicial Conduct.  As such, it is not intended to provide guidance as to fact specific situations --questions regarding the applicability of Code provisions should be directed to the North Carolina Judicial Standards Commission.  See generally N.C.G.S. ch. 7A, art. 30 (2001).


� Address is a procedure whereby a judge may be removed for mental or physical incapacity by joint resolution of two-thirds of the General Assembly.  Impeachment is a procedure whereby the House of Representatives brings charges and the Senate sits as the court.   In re Peoples, 296 N.C. 109, 159-60, 250 S.E.2d 890, 919 (1978); Edwin W. Small, Recent Development, Judicial Discipline � The North Carolina Commission System, 54 N.C. L. Rev. 1074, 1075 n.2-3 (1976) [hereinafter Small]. 


� The ABA promulgated a revised Model Code in 1990, which North Carolina has not adopted.  As of 2000, twenty-two states and the District of Columbia had adopted new Codes of Judicial Conduct based upon the 1990 version of the ABA Code.  The 1990 Model Code contains five canons.  Like the 1972 ABA Code, North Carolina’s Code retains seven canons.  


�See discussions of Minnesota v. White, Weaver v. Bonner, and Spargo v. N.Y. State Comm’n on Judicial Conduct, infra.  


� White simultaneously casts doubt on the validity of that argument, noting that there has been a long history of popularly elected judges and that such elections have always co-existed with the Due Process Clause.  Id. at 783, L. Ed. 2d at 710. 


� Justice O’Connor’s concurrence is openly critical of judicial elections and the potential impact they have on judicial impartiality and independence, but she votes with the majority on First Amendment grounds.  Id. at 788-792, 153 L. Ed. 2d at 713-15 (O’Connor, J., concurring).  


�According to the Administrative Office of the Courts, there are approximately 363 active judges in North Carolina.  In addition to more severe measures, North Carolina judges received 103 private admonitions between 1991and October 2002.  Under the Dome, The News & Observer, Oct. 28, 2002.  This statistic, without more, emphasized the need for the North Carolina Supreme Court to improve the clarity of ethical prohibitions under the Code and to ensure that all North Carolina judges are aware of such prohibitions.





