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Felonious Assault Committed Against Murder Victim Was Properly Used As Felony in First-
Degree Felony Murder When That Assault Did Not Result in Victim’s Death

State v. Carroll, 356 N.C. 526, 573 S.E.2d 899 (20 December 2002). The defendant was convicted of
first-degree murder based on premeditation and deliberation and felony murder, with felonious assault
being the underlying felony. The evidence showed that the defendant struck the victim with a machete on
her leg, face, and the back of her head. The defendant then strangled her with a sheet. The state’s medical
expert testified that the cause of death was ligature strangulation, and the machete wounds were not fatal.
The court rejected the defendant’s argument that using the felony assault with the machete as the
underlying felony for the felony murder theory was prohibited by the merger doctrine. The court ruled—
distinguishing a statement in footnote 3 in State v. Jones, 353 N.C. 159, 538 S.E.2d 917 (2000)—that the
felony assault with the machete was a separate offense from the act that resulted in the murder and thus
was properly used as a felony to support the felony murder theory.

(1) Court Sets Out Rules on Instructing on Lesser-Offenses of First-Degree Murder Involving
Premeditation and Deliberation and Felony Murder

(2) Trial Judge Erred in Failing to Instruct on Second-Degree Murder As Lesser Offense of
Premeditation and Deliberation Theory

(3) Court’s Remedy for Instructional Error Results in New Capital Sentencing Hearing for One
Count of First-Degree Murder and Arrest of Judgment for Other Count of First-Degree
Murder

State v. Millsaps, 356 N.C. 556, 572 S.E.2d 767 (20 December 2002). The defendant was tried for two
counts of first-degree murder. In each case, he was found guilty of first-degree murder based on both
premeditation and deliberation and felony murder, with the murder of the other victim as the underlying
felony. He was sentenced to death for each murder, based on the jury’s finding in each case of
aggravating circumstance G.S. 15A-2000(e)(5) (committing another murder during commission of
murder). (1) The court reviewed its cases concerning when a judge must instruct on a lesser-included
offense in a first-degree murder trial: (i) If evidence of the underlying felony supporting felony murder is
conflicting and the evidence would support a lesser-included offense of first-degree murder, the trial
judge must instruct on all lesser-included offenses supported by the evidence whether the state tries the
case on both premeditation and deliberation and felony murder or on felony murder only; (ii) If the state
tries a case on both premeditation and deliberation and felony murder theories and the evidence supports
not only first-degree murder based on premeditation and deliberation but also second-degree murder or
another lesser-included offense, the trial judge must submit the lesser-included offenses within the
premeditation and deliberation theory regardless whether all the evidence supports the felony murder
theory; (iii) If evidence of the underlying felony supporting the felony murder theory is not conflicting
and all the evidence supports felony murder, the trial judge is not required to instruct on the lesser
offenses of murder based on premeditation and deliberation if the case is submitted on felony murder




only. (2) The court ruled that the trial judge erred in failing to instruct on second-degree murder as lesser
offense of premeditation and deliberation theory. The defense expert had testified that the defendant’s
psychosis prevented him from forming the specific intent to kill. (3) The court’s remedy for the
instructional error was as follows: Both first-degree murder convictions based on premeditation and
deliberation are vacated. Because the defendant had not challenged the first-degree murder convictions
based on the felony murder theory, they remain undisturbed. However, for sentencing purposes, the
felony murder conviction involving victim A merged into the defendant’s felony murder conviction
involving victim B and thus the judgment for the murder conviction for victim A was arrested. The
defendant is awarded a new capital sentencing hearing for the felony murder conviction involving victim
B.

Sufficient Evidence of Impaired Driving in Habitual DWI Prosecution—Court of Appeals Ruling
Reversed

State v. Scott, 356 N.C. 591, 573 S.E.2d 866 (20 December 2002), reversing, 146 N.C. App. 283, 551
S.E.2d 916 (18 September 2001). The court ruled, reversing the court of appeals, that the following
evidence was sufficient to prove the element of impaired driving in a habitual DWI prosecution: (1) the
defendant was traveling at a speed in excess of sixty miles per hour; (2) the defendant’s vehicle had no
motor vehicle tags; (3) the defendant did not immediately stop after the arresting officer activated his red
and blue lights and did not do so until after the officer accelerated to keep up with the vehicle and
activated his air horn more than once; (4) the defendant did not stop in the rightmost lane of the four-lane
highway, but rather stopped at a “T” intersection in such a manner that the defendant’s and the officer’s
cars blocked the intersection; (5) the defendant left his vehicle and started toward the officer’s vehicle
before being ordered to return to his vehicle; (6) upon approaching the defendant’s vehicle, the officer
smelled a strong odor of alcohol; (7) the officer observed an open container of beer in the passenger area
of the defendant’s vehicle; (8) the defendant’s coat was wet from what appeared to the officer to be beer
waste; (9) the defendant’s speech was slurred; (10) the defendant refused to take the Alco-Sensor test; and
(11) the defendant refused to take the Intoxilyzer test.

(1) Sufficient Evidence of Intent to Permanently Deprive Owner of Property to Support Armed
Robbery Conviction

(2) Defendant Was Properly Convicted of Both Solicitation to Commit First-Degree Murder and
First-Degree Murder Based on Acting in Concert

State v. Kemmerlin, 356 N.C. 446, 573 S.E.2d 870 (20 December 2002). The defendant was convicted
of the first-degree murder of her husband, conspiracy to commit first-degree murder, solicitation to
commit first-degree murder, and armed robbery. The defendant asked A to kill her husband; he did not do
so. The defendant then asked B to kill her husband. B did so, with the assistance of the defendant, who let
B into the house. After the killing, B took the husband’s vehicle and abandoned it three to four miles from
the house—to make the crime scene look like a robbery. (1) The court ruled, relying on State v. Barts,
316 N.C. 666, 343 S.E.2d 828 (1986), and State v. Mann, 355 N.C. 294, 560 S.E.2d 776 (2002), that the
evidence was sufficient to show an intent to permanently deprive the husband of his property. The
defendant showed a total indifference whether the owner ever recovered the vehicle. (2) The court
rejected, distinguishing State v. Westbrooks, 345 N.C. 43, 478 S.E.2d 483 (1996) (solicitation to commit
murder is lesser-included offense of first-degree murder committed as an accessory before the fact), the
defendant’s argument that the conviction for solicitation to commit first-degree murder merged with the
conviction of first-degree murder based on acting in concert. Each crime has an element that is not
contained in the other.



(1) Trial Judge Erred in Ruling That Defendant Had Not Shown Prima Facie Case of Racial
Discrimination in Prosecutor’s Use of Peremptory Challenges

(2) Prosecutor’s Jury Argument Was Improper When Prosecutor Commented on Defendant’s
Failure to Call Wife to Testify

State v. Barden, 356 N.C. 316, 572 S.E.2d 108 (22 November 2002). The defendant was convicted of
first-degree murder and sentenced to death. (1) The court ruled that the trial judge erred in ruling that the
defendant had not shown a prima facie evidence of racial discrimination under Batson v. Kentucky, 476
U.S. 79,106 S. Ct. 1712,90 L. Ed. 2d 69 (1986), when objecting to the prosecutor’s use of peremptory
challenges. When the defendant asserted the Batson claim, the prosecutor had accepted only 28.6% of the
African-American prospective jurors (peremptorily challenging five of seven eligible jurors) but had
accepted 95% of the white jurors (peremptorily challenging only one of twenty eligible white jurors). The
court stated that although a numerical analysis is not necessarily dispositive [it noted the various factors
set out in State v. Quick, 341 N.C. 141, 462 S.E.2d 186 (1995)], it can be useful in determining whether a
prima facie case has been made. The court also stated that the issue was a close one and noted that it had
ruled in State v. Gregory, 340 N.C. 365, 459 S.E.2d 638 (1995), that a 37.5% acceptance rate of minority
jurors had not established a prima facie case. (2) The court ruled, citing G.S. 8-57(a) and State v.
Thompson, 290 N.C. 431, 226 S.E.2d 487 (1976), that the prosecutor’s jury argument was improper when
the prosecutor commented on the defendant’s failure to call his wife to testify.

Court Adopts Court of Appeals Dissenting Opinion That Stated Jury Instruction on Deadly
Weapon Was Not Fatally Ambiguous

State v. Lotharp, 356 N.C. 420, 571 S.E.2d 583 (22 November 2002), reversing, 148 N.C. App. 435,
559 S.E.2d 807 (5 February 2002). The court, per curiam and without an opinion, reversed the court of
appeals for the reasons stated in the dissenting opinion. The dissenting opinion stated that the jury
instruction on the element of a deadly weapon in a prosecution of assault with a deadly weapon inflicting
serious injury was not fatally ambiguous (“the defendant’s hands and feet and/or the chain were deadly
weapons”). The instruction properly allowed the jury to chose between two instrumentalities as the deadly
weapon: (1) hands and feet or (2) a chain.

Trial Judge Erred Under G.S. 15A-1335 in Imposing More Severe Sentence After Defendant’s
Guilty Plea and Sentence Had Been Set Aside on Motion for Appropriate Relief—Court of Appeals
Ruling Reversed

State v. Wagner, 356 N.C. 599, 572 S.E.2d 777 (20 December 2002), reversing, 148 N.C. App. 658, 560
S.E.2d 174 (19 February 2002). The defendant pleaded guilty to attempted possession of cocaine and was
sentenced pursuant to a plea bargain. Several months later, a judge granted the defendant’s motion for
appropriate relief and set aside the guilty plea and sentence because there was a mutual mistake between
the state and the defendant about the defendant’s proper record level for sentencing. The state then tried
the defendant, the jury returned a guilty verdict, and the judge imposed a more severe sentence than had
been imposed pursuant to the plea bargain. The court ruled, reversing the court of appeals and
distinguishing State v. Wall, 348 N.C. 671, 502 S.E.2d 585 (1998), that the trial judge erred under G.S.
15A-1335 in imposing the more severe sentence. The provisions of G.S. 15A-1335 apply whether the
defendant’s original conviction resulted from a plea bargain or a jury verdict.



Capital Case Issues

(1) Court Reiterates Prior Ruling That Trial Judge Has No Authority to Order Non-Death-
Qualified Jury to Try Guilt/Innocence Phase of First-Degree Capital Murder Trial and Then
Order Death-Qualified Jury to Hear Capital Sentencing Hearing If Defendant Is Convicted of
First-Degree Murder

(2) Trial Judge Did Not Err in Submitting Both Aggravating Circumstances G.S. 15A-2000(e)(4)
(Murder Committed to Avoid or Prevent Lawful Arrest) and G.S. 15A-2000(e)(11) (Murder
Part of Course of Conduct Involving Commission of Violence Against Another Person)

(3) Trial Judge Erred in Jury Instruction on Aggravating Circumstance G.S. 15A-2000(e)(11)
(Murder Part of Course of Conduct Involving Commission of Violence Against Another
Person)

State v. Berry, 356 N.C. 490, 573 S.E.2d 132 (20 December 2002). The defendant was convicted of first-
degree murder of victim A and sentenced to death. (1) The court reiterated its prior ruling in State v.
Bondurant, 309 N.C. 674, 309 S.E.2d 170 (1983), that a trial judge has no authority to order a non-death-
qualified jury to try the guilt/innocence phase of a first-degree capital murder trial and then to order a
death-qualified jury to hear the capital sentencing hearing if the defendant is convicted of first-degree
murder. (2) The court ruled that the trial judge did not err in submitting both aggravating circumstances
G.S. 15A-2000(e)(4) (murder committed to avoid or prevent lawful arrest) and G.S. 15A-2000(e)(11)
(murder part of course of conduct involving commission of violence against another person). The (¢)(4)
aggravating circumstance focused on the defendant’s motive for killing victim A—to prevent her from
talking about the defendant’s murder of victim B that he had committed seven weeks earlier. The (e)(11)
aggravating circumstance required the jury to review the objective facts of the two murders to determine
whether the offenses constituted a course of conduct. (3) The court ruled that the trial judge erred in the
jury instruction on aggravating circumstance G.S. 15A-2000(e)(11) (murder part of course of conduct
involving commission of violence against another person). The instruction allowed the jury to find the
aggravating circumstance without also finding that the murder of victim A was part of the course of
conduct that included the earlier murder of victim B.

Prosecutor’s Use of Biblical References During Jury Argument in Capital Sentencing Hearing Was
Not So Grossly Improper That Trial Judge Erred in Failing to Intervene Ex Mero Motu, Although
Court Strongly Encouraged Counsel to Base Jury Arguments Solely on Secular Law and Facts

State v. Haselden, 357 N.C. 1, 577 S.E.2d 594 (28 March 2003). The defendant was convicted of first-
degree murder and sentenced to death. The prosecutor’s jury argument in the capital sentencing hearing
made several Biblical references in arguing for the death penalty. Defense counsel did not object to the
prosecutor’s jury argument. The court ruled the prosecutor’s use of Biblical references was not so grossly
improper that the trial judge erred in failing to intervene ex mero motu, although the court strongly
encouraged counsel to base their jury arguments solely on secular law and facts. Jury arguments based on
any of the world’s religions inevitably pose a danger of distracting the jury from its sole and exclusive
duty of applying secular law and unnecessarily risk reversal of otherwise error-free trials and sentencing
hearings.



(1) Court Reiterates Distinctions Between “Value” and “Weight” Concerning Statutory and
Nonstatutory Mitigating Circumstances

(2) Prosecutor’s Jury Argument Based on Personal Attack on Defendant, Irrelevant Historical
References, and Name-Calling Was Improper

(3) Court Reminds Parties to Make Proper Jury Arguments

State v. Walters, N.C. |,  SE.2d (2 May 2003). The defendant was convicted of two
counts of first-degree murder and sentenced to death for each murder. (1) The court reiterated the
distinctions between “value” and “weight” concerning statutory and nonstatutory mitigating
circumstances, and ruled that the jury instructions on the statutory and nonstatutory mitigating
circumstances in this case were not erroneous. (See the court’s discussion in its opinion.) (2) The court
ruled that the prosecutor’s jury argument based on a personal attack on the defendant, irrelevant historical
references, and name-calling was improper. For example, the prosecutor compared the defendant to
Adolph Hitler. The court noted that although it stated in State v. Jones, 355 N.C. 117, 558 S.E.2d 97
(2002), that arguments “premised on matters outside the record” are inappropriate, it does not completely
restrict jury argument to matters only in the court record to the exclusion of any (court’s emphasis)
historical references. However, an argument may not inflame the jury, directly or indirectly, by making
inappropriate comparisons or analogies—which the prosecutor did by comparing the defendant to Hitler
in the context of being evil. (3) The court stated: “It is the expressed intention of this Court to make sure
all [court’s emphasis] parties stay within the proper bounds of the laws and decisions of this Court
relating to closing argument. The federal courts have consistently restricted closing argument, while our
state jurisprudence has tended to give far greater latitude to counsel. There is a proper balance, and in
Jones, we took great care to spell out the proper parameters. In this case, at one point in his argument, the
prosecutor said, ‘I hope the judge doesn’t put me in jail for my language . . . .” While not inclined in this
case to go that far, we once again remind counsel for all parties that improper argument in flagrant
disregard of the limits placed on closing argument can and must be enforced by the courts.”

Sufficient Evidence of Aggravating Circumstance G.S. 15A-2000(e)(9) (Murder Was Especially
Heinous, Atrocious, or Cruel)

State v. Barden, 356 N.C. 316, 572 S.E.2d 108 (22 November 2002). The defendant was convicted of
first-degree murder and sentenced to death. The court ruled that the evidence was sufficient to support
aggravating circumstance G.S. 15A-2000(e)(9) (murder was especially heinous, atrocious, or cruel). The
defendant bludgeoned the victim in the head many times, apparently changing weapons during the course
of the attack, and the defendant acknowledged that the victim may have been alive after the attack but
took no steps to assist him. In addition, the defendant instituted the attack only after the victim, who had
already loaned the defendant money once that night, refused to make a second loan of twenty dollars. The
defendant’s attack began after the victim had turned his back to the defendant to resume his work duties.

(1) Trial Judge Did Not Err in Declining to Submit Mitigating Circumstance G.S. 15A-2000(f)(6)
(Defendant’s Capacity to Appreciate Criminality of Conduct or To Conform Conduct to
Requirements of Law Was Impaired)

(2) Court Rules That Death Sentence Was Disproportionate Under G.S. 15A-2000(d)(2)

State v. Kemmerlin, 356 N.C. 446, 573 S.E.2d 870 (20 December 2002). The defendant was convicted
of first-degree murder and sentenced to death. (1) The court ruled that the trial judge did not err in
declining to submit mitigating circumstance G.S. 15A-2000(f)(6) (defendant’s capacity to appreciate
criminality of conduct or to conform conduct to requirements of law was impaired). The court noted that
the judge submitted mitigating circumstance G.S. 15A-2000(f)(2) (murder committed under influence of
mental or emotional disturbance). The court stated that the evidence showed that the defendant was
depressed and suffering from borderline personality disorder and thus was under the influence of a mental



or emotional disturbance. However, the defendant’s expert testified that this disturbance did not prevent
the defendant from appreciating the criminality of her conduct or controlling her conduct as required by
law. (2) The court ruled that the defendant’s death sentence was disproportionate under G.S. 15A-
2000(d)(2). (See the court’s discussion of the facts supporting its ruling.)

State Properly Proved Florida Robbery Conviction to Support Aggravating Circumstance G.S.
15A-2000(e)(3) (Prior Violent Felony Conviction)

State v. Carroll, 356 N.C. App. 526, 573 S.E.2d 899 (20 December 2002). The defendant was convicted
of first-degree murder and sentenced to death. The court ruled that the state properly proved a Florida
robbery conviction to support aggravating circumstance G.S. 15A-2000(e)(3) (prior violent felony
conviction). The court noted that the rules of evidence do not apply in a capital sentencing hearing. The
state called a North Carolina deputy clerk who identified several documents as certified copies of Florida
court records involving a person with a name different than the defendant. The documents included a set
of fingerprints from the person who had been convicted of robbery in Florida. The state called a
fingerprint expert who had compared those fingerprints with a set of the defendant’s North Carolina
fingerprints and testified that they were made by the same person. The court noted that even if the rules of
evidence were applicable, the Florida documents would be admissible under Rule 902 (self-authenticating
documents), and the fingerprint card would have been admissible as a business record under hearsay
exception, Rule 803(6).

Evidence

Court Adopts Court of Appeals Dissenting Opinion That Although Defendant’s Prior Illegal Drug
Activity Was Properly Admitted in Drug Trafficking Trial, Trial Judge Erred in Admitting
Evidence That Defendant Had Been Convicted of That Prior Illegal Drug Activity

State v. Wilkerson, 356 N.C. 418, 571 S.E.2d 583 (22 November 2002), reversing, 148 N.C. App. 310,
559 S.E.2d 5 (5 February 2002). The court, per curiam and without an opinion, reversed the court of
appeals for the reasons stated in the dissenting opinion. The dissenting opinion stated that although the
defendant’s prior illegal drug activity was properly admitted in a drug trafficking trial, the trial judge
erred in admitting evidence that the defendant had been convicted of that prior illegal drug activity.

Court Adopts Court of Appeals Dissenting Opinion That Admission of Defendant’s Temporally
Remote Driving Record to Prove Malice in Second-Degree Vehicular Murder Trial Was Prejudicial
Error Requiring New Trial

State v. Goodman, 357 N.C. 43, 577 S.E.2d 619 (28 March 2003), reversing in part, 149 N.C. App. 57,
560 S.E.2d 196 (5 March 2002). The court, per curiam and without an opinion, reversed the court of
appeals for the reasons stated in the dissenting opinion. The defendant was convicted of second-degree
vehicular murder. The trial judge allowed the state under Rule 404(b) to introduce the defendant’s driving
record—violations occurring up to 37 years before the charged offense—to prove malice. The dissenting
opinion stated that many of the convictions lacked temporal proximity to the offense charged, particularly
for convictions that were more than sixteen years old [see State v. Miller, 142 N.C. App. 435, 543 S.E.2d
201 (2001)]. The error in admitting these convictions was sufficiently prejudicial to require a new trial.

Trial Judge Did Not Err Under Rule 404(b) in Admitting Evidence of Defendant’s Commission of
Another Murder to Show Defendant’s Intent, Motive, and Knowledge in Murder Being Tried

State v. Berry, 356 N.C. 490, 573 S.E.2d 132 (20 December 2002). The defendant was convicted of first-
degree murder in killing victim A on or about November 5, 1998. The court ruled that the trial judge did



not err under Rule 404(b) in admitting evidence of the defendant’s commission of another murder (victim
B) on or about September 17, 1998, to show the defendant’s intent, motive, and knowledge in the murder
being tried. The defendant had commented to others that he had killed victim A to prevent her from
talking about the murder of victim B.

Trial Judge Did Not Err in Admitting Murder Victim’s Statements Under Hearsay Rule 803(3)
(Declarant’s Then Existing State of Mind)

State v. Carroll, 356 N.C. 526, 573 S.E.2d 899 (20 December 2002). The defendant was convicted of
first-degree murder. The defendant and the murder victim lived together in the victim’s trailer. The state
introduced statements of the murder victim made a few days before the murder that the defendant was a
crack head, she was tired of his taking her money to buy drugs, and she wanted him to leave. The court
ruled that the trial judge did not err in admitting the murder victim’s statements under the hearsay
exception, Rule 803(3) (declarant’s then existing state of mind). The court stated that the statements
demonstrated that the victim was upset and wanted him to leave, and directly concerned the
circumstances leading to the confrontation with the defendant that led to her murder.

North Carolina Court of Appeals
Criminal Law and Procedure

(1) Crime of Attempted Voluntary Manslaughter Exists, But Defendant Was Not Entitled to Jury
Instruction in This Case

(2) Assault with Deadly Weapon Inflicting Serious Injury Is Not Lesser Offense of Attempted
First-Degree Murder

State v. Rainey, 154 N.C. App. 282, 573 S.E.2d 25 (3 December 2002). The defendant was convicted of
attempted first-degree murder. (1) The court ruled, distinguishing State v. Coble, 351 N.C. 448, 527
S.E.2d 45 (2000) (attempted second-degree murder is not a crime), that the crime of attempted voluntary
manslaughter exists, but the defendant was not entitled to a jury instruction in this case. (2) The court
ruled that assault with a deadly weapon inflicting serious injury is not a lesser offense of attempted first-
degree murder. Attempted first-degree murder does not require the state to prove the use of a deadly
weapon.

(1) Sufficient Evidence to Support Defendant’s Conviction of Stalking
(2) Sufficient Evidence to Support Defendant’s Conviction of Communicating Threats Even
Though Defendant Did Not Directly Communicate Threats to Victim

State v. Thompson,  N.C.App. , S.E2d (20 May 2003). (1) The court ruled that the
following evidence was sufficient evidence to support the defendant’s conviction of stalking: The
defendant made threatening comments to the victim. The victim’s employer told the defendant that he
was no longer permitted on business property, and the victim contacted law enforcement. After express
warnings that the defendant’s presence was not welcome, the defendant thereafter drove up and down the
isolated, dead-end dirt road leading to the victim’s residence. The defendant later went to the business
where the victim worked and violated a restraining order that prohibited him from being with a certain
number of feet from the business or the victim. (2) The court ruled that there was sufficient evidence to
support the defendant’s conviction of communicating threats even though the defendant did not directly
communicate threats to the victim. In this case, the defendant told a third party that he was going to shoot
the victim and other people. The third party then told the victim and the other people what the defendant
had said. The victim took the threats seriously.



Indictment Did Not Properly Allege Attempted First-Degree Murder Because It Omitted the Words
“Of Malice Aforethought”

State v. Bullock, 154 N.C. App. 234, 574 S.E.2d 17 (3 December 2002). The defendant was convicted of
attempted second-degree murder. (1) The court ruled that the indictment did not properly allege attempted
first-degree murder because it omitted the words “of malice aforethought.” Thus it failed to allege the
element of malice. The court arrested the judgment on conviction of attempted first-degree murder and
remanded for sentencing and entry of judgment for attempted voluntary manslaughter, which the court
noted was recognized as an offense in State v. Rainey, 154 N.C. App. 282, 573 S.E.2d 25 (3 December
2002).

Indictment Charging Assault with Firearm on Law Enforcement Officer Did Not Need to Allege
That Defendant Knew or Had Reasonable Grounds to Believe Victim Was Law Enforcement
Officer

State v. Thomas, 153 N.C. App. 326, 570 S.E.2d 142 (15 October 2002). The court ruled, relying on the
reasoning in State v. Baynard, 79 N.C. App. 559, 339 S.E.2d 810 (1986), that an indictment charging
assault with a firearm on a law enforcement officer did not need to allege that the defendant knew or had
reasonable grounds to believe that the victim was a law enforcement officer. The indictment’s allegation
that the defendant committed the assault “willfully” effectively alleges that the defendant knew that the
person he was assaulting was a law enforcement officer.

Sufficient Evidence of Armed Robbery to Support Its Submission as Felony Under Felony Murder
Theory

State v. Earwood, N.C. App. __ ,574 S.E.2d 707 (21 January 2003). The defendant was convicted
of first-degree felony murder of his mother, with armed robbery of his mother’s car being the underlying
felony (that is, the murder was committed during the perpetration of a robbery). The court ruled,
distinguishing State v. Powell, 299 N.C. 95, 261 S.E.2d 114 (1980), that the following evidence was
sufficient to support the submission of armed robbery as the underlying felony. The defendant resided in
his mother’s home and had argued with his mother on the day of the murder about the mother’s
purchasing a vehicle for the defendant. Noises resembling the firing of a weapon were heard the night of
the murder. Later that evening the defendant approached law enforcement officers after wrecking his
mother’s vehicle. The defendant possessed the murder weapon. The court stated that a reasonable
inference existed that the defendant was not going to get a vehicle on his own and killed his mother to
take the vehicle. The taking of the vehicle did not appear to be an afterthought, as in the Powell case.

(1) Sufficient Evidence of Defendant’s Possession of Firearm to Support Armed Robbery
Conviction
(2) Armed Robbery Indictment Sufficiently Alleged Owner of Property Taken During Robbery

State v. Bartley,  N.C. App. _ , 577 S.E.2d 319 (18 March 2003). The defendant was convicted of
armed robbery of a convenience store. (1) The victim testified that he saw the robber (the defendant) with
his hand in his coat pocket as if he was brandishing a gun in the pocket. The victim immediately raised
his hands over his head. The defendant began screaming, “give me the money, give me the money,” and
the victim ran to the front counter with his hands still over his head. The defendant continued to act as if
he was brandishing a gun inside his coat pocket. The victim gave money from the cash register to the
robber. The court ruled, citing State v. Thompson, 297 N.C. 285, 254 S.E.2d 526 (1979), and other cases,
that this was sufficient evidence of the defendant’s possession of a firearm to support the armed robbery
conviction. (2) The armed robbery indictment alleged the owner of the property as “Crown Fast Fare



#729.” The court ruled, citing State v. Spillars, 280 N.C. 341, 185 S.E.2d 881 (1972), and other cases, that
this allegation was sufficient because it shows that the defendant was not taking his own property.

Sufficient Evidence to Support Conviction of Felony Child Abuse Inflicting Serious Injury

State v. Liberato,  N.C. App. _ , 576 S.E.2d 118 (18 February 2003). The defendant was convicted
of felony child abuse inflicting serious injury under G.S. 14-318.4(a). The court ruled that the following
evidence was sufficient to support the conviction: Two doctors testified that the child’s injuries were
intentionally inflicted. They opined that the amount of force required to cause the injuries was greater
than would have resulted from the child falling off either a mattress or a chair, which was the defendant’s
explanation. Moreover, the defendant testified that (1) her boyfriend was not alone long enough to inflict
any injuries to the child, and (2) the child was in the defendant’s sole custody the entire time during which
the child was injured.

No Error When State Prayed Judgment for Assault Convictions After Related Attempted Second-
Degree Murder Convictions Had Been Vacated

Statev. Lea,  N.C. App. _ , 576 S.E.2d 131 (18 February 2003). The defendant was convicted of
three counts of attempted second-degree murder, one count of assault with a deadly weapon inflicting
serious injury, and two counts of assault with a deadly weapon. The judge sentenced the defendant for the
convictions of attempted second-degree murder and entered a prayer for judgment continued for each of
the assault convictions. When the North Carolina Supreme Court later ruled that the crime of attempted
second-degree murder did not exist, a judge vacated those convictions and entered judgment on the
assault convictions. The court ruled that the judge did not err in doing so. The court rejected the
defendant’s argument that the five year period from imposition of the PJCs to sentencing was
unreasonable and had prejudiced him.

(1) Habitual Misdemeanor Assault Statute Does Not Violate Double Jeopardy
(2) State Failed to Prov