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I. Procedural Requirements for Adoption and Amendment of Land Use Regulations

Special hearing and notice requirements apply to the adoption, amendmene, and repeal of all ordinances related to land use
—that is, ordinances establishing regulations on subdivisions, building, housing, historic districts, community appearance, sedimentation and erosion control, floodways, mountain ridge protection, and roadway corridors as well as those setting a municipality’s extraterritorial jurisdiction. These requirements include holding a public hearing before the county commissioners with two published notices (and if a zoning map amendment is involved, mailed notice to directed affected and adjacent landowners). 

These special procedures do not apply to related ordinances adopted under the general ordinance-making authority or those separate ordinances adopted pursuant to other specific legislative authority.
 The court has allowed some single-purpose, land-use–related ordinances to be adopted following general police power rather than zoning procedures. For example, in both Summey Outdoor Advertising, Inc. v. County of Henderson
 and PNE AOA Media, LLC v. Jackson County
 the court upheld sign ordinances adopted under the general police power. In Maynor v. Onslow County
 the court upheld the use of general police power procedures in the adoption of an ordinance regulating the location of sexually oriented businesses. In all of these instances the special procedural requirements for land use regulatory ordinances were held not to be mandated.

However, the court has held that in certain circumstances these public notice and hearing requirements apply to general ordinances that substantially affect land use. Iredell County had adopted a land development plan in 1987 but before 1990 did not have countywide zoning. When a rock quarry was proposed for an unzoned area, the county adopted a sixty-day moratorium on the issuance of any building permit in the unzoned portion of the county for any use that would be inconsistent with those set forth in the land-use plan.
 In Vulcan Materials Company v. Iredell County,
 the court ruled the moratorium invalid because the county had not followed the requirements set forth in G.S. 153A-323 for two published notices and a public hearing. Although the moratorium ordinance did not explicitly state whether it was being adopted as a general police power ordinance or as a land-use ordinance, the court ruled that because it was so closely related to zoning and building permit ordinances, it had to be adopted in line with the same procedural safeguards that were imposed on zoning. The court went further in Sandy Mush Properties, Inc. v. Rutherford County.
 The court held a moratorium on new or expanded heavy industries in a “school protection area” was improperly advertised and was thus invalid even though it was explicitly adopted under the general ordinance making authority. The court noted that while a moratorium on billboard permits could be adopted under the general ordinance-making power without a public hearing, a moratorium involving building permits is governed by G.S. Ch. 153A, Art. 18, no mater what authority the county purported to use. Since Art. 18 ordinance adoption or amendment requires a public hearing with two published notices and that was not done here, the moratorium was invalid under the Vulcan Materials analysis.

II.  Individualized Conditions and Rezoning

Counties often are interested in adding flexibility to zoning ordinances by allowing rezoning decisions to incorporate good faith negotiations that accommodate the private landowner’s interests while furthering public interests. 

While the general rule that rezoning decisions must be made to further the public interest rather than only to advance private interests stands, the flexibility of local governments to tailor zoning regulations to individual sites and development projects has significantly expanded in the past twenty years. Despite this greater judicial acceptance of individualized regulations, care must be observed in how this is accomplished. The courts continue to hold several practices illegal in North Carolina – conditions on rezonings to general use districts, a failure to consider all uses being allowed in a rezoning to a general use district, contract zoning are all illegal. On the other hand, two other practices that can be used to accomplish many of the same objectives are legal – conditional use district zoning and conditional zoning.

As with spot zoning, conditional use district zoning and conditional zoning occupy the difficult analytic position of being at the intersection of legislative and quasi-judicial zoning decisions. While they are technically legislative amendments to the ordinance, they are in fact detailed, site specific regulatory decisions. North Carolina courts have recognized the hybrid nature of these decisions and have accordingly crafted an intermediate level of judicial review. The court has recognized the policy choice dimension of these decisions by refusing to characterize them as quasi-judicial applications of previously determined policies. However, the court has also recognized the site-specific, individualized character of the decisions and required that they be supported by a reasonable basis.

A.  Conditions on Rezonings to General Use Districts Invalid

In North Carolina conditions on rezonings to a general use district are unenforceable. G.S. 160A-382 and 153A-342 provide that “all regulations shall be uniform for each class or kind of building throughout each district.”
 In Decker v. Coleman
 the court held that this uniformity requirement precludes imposition of conditions on rezonings. In this case the city of Asheville rezoned a sixty-two acre parcel from residential to commercial in order to allow construction of a shopping center. The rezoning was conditioned upon the owner maintaining a fifty-foot buffer without any access connections between the proposed commercial use and the adjacent residential neighborhood. While such a condition may be entirely appropriate and legal for a special or conditional use permit, here the condition was attached to the rezoning decision. The court held this cannot be done and that the condition is invalid and unenforceable. Since such a buffer requirement was not uniformly applied throughout the zoning district, the court held the city had no statutory authority to applying it as a condition of rezoning a particular parcel. 

The inclusion of an invalid condition does not serve to invalidate the rezoning. Barring other legal defects, the rezoning stands; its conditions do not. In Decker, the city council included a specific severability clause and the court applied it to sever the condition, invalidate it, and leave the remainder of the ordinance amendment in place. The same result was reached in Kerik v. Davidson County
 where the court invalidated a buffer requirement imposed on a rezoning but held the rezoning itself valid. 
  

B.  Failure to Consider All Permissible Uses Renders Rezoning to General Use District Invalid

Two early 1970s cases from Raleigh invalidating rezonings that allowed multifamily development in single-family residential neighborhoods established a basic principle for review of rezonings in North Carolina: a rezoning that is based on a single project rather than on all permissible uses in the new zoning district is invalid. 
  These early cases termed this practice contract zoning. The court has since dropped this characterization but has retained the result—the practice remains illegal in North Carolina. North Carolina courts have consistently invalidated rezonings to a new general-use district when only one of several potential uses was considered in the rezoning decision. In response to these cases, many zoning ordinances explicitly forbid presentations on specific projects when petitions for rezoning to a new, general-use district are being considered. 

Some local governments have sought to address their interest in reviewing individual project proposals when considering a rezoning by securing local legislation authorizing site plans to be submitted with rezoning petitions.
 However, the court in Hall v. City of Durham
 ruled that although a site plan may be submitted, its submission does not remove the requirement that all potential uses in a new general-zoning district be fully considered. Hall involved the rezoning of a 12.9-acre tract from a single-family residential district to a commercial district to accommodate construction of a four-building commercial complex with an outdoor lumberyard and a parking area. A detailed site plan submitted with the rezoning petition included the physical layout of the development, a proposed donation of adjacent property to a conservation group, and detailed restrictions on development, including a landscaped buffer, a limit on the height to which lumber would be stacked, and a constraint on the color of the buildings. Most of these detailed conditions had resulted from extensive negotiations with neighboring property owners. The city council based the rezoning on this carefully negotiated project but without considering all of the other possible uses in the new zoning district. The planning commission staff had recommended against the rezoning, noting that some of the twelve other uses permitted in the new district would not be compatible with the surrounding neighborhood. The court agreed and invalidated the rezoning.

The fact that specific plans are presented to the governing board, however, does not in and of itself invalidate a rezoning, so long as the record is clear that all permissible uses are considered. In Kerik v. Davidson County 
 the petitioner for a 140 acre rezoning sent the governing board several memos while the petition was under review outlining the proposed uses of the property if rezoned, describing various conditions to be placed on the property, describing proposed utility service, setting out an intent to donate park land to the county, and noting the alternative plans for the site if not rezoned. The court held this provision of information did not invalidate the rezoning as the record revealed the board received a list of permitted uses in the proposed districts and discussed their potential impact (and the record reflected that the planning board had similar information and discussion). The cases noted below in the discussion of conditional zoning reach the same conclusion.

C.  Bilateral Contract Zoning Invalid

In the classic contract zoning situation, the local government and the landowner enter into a written agreement (sometimes recorded as a deed restriction) that if the government rezones the property to a specified new zoning district, the owner will carry out a particular use and accept specified limits or conditions on that use. A North Carolina case has yet to involve this situation directly.

In Chrismon the court held true contract zoning impermissible:

Illegal contract zoning properly connotes a transaction wherein both the landowner who is seeking a certain zoning action and the zoning authority itself undertake reciprocal obligations in the context of a bilateral contract. . . . [C]ontract zoning of this type is objectionable primarily because it represents an abandonment on the part of the zoning authority of its duty to exercise independent judgment in making zoning decisions.

In Hall v. City of Durham the court provided further elaboration on the contract zoning definition:

A typical example of such reciprocal assurances occurs when the applicant assures the city council that the property will be used only for a specified purpose and no other, and the city council, in consideration of such assurance, agrees to rezone the property in question and not to alter the zoning for a specified period of time thereafter.
 

The question this raises is whether a rezoning to a general-use district that is based on a specific proposal rather than all permitted uses is contract zoning. The Blades court termed such a decision contract zoning, but the Chrismon court emphasized the necessity of a reciprocal agreement in order to have a contract. An element of reciprocity was not clearly present in the Allred and Blades cases.
 The Hall decision resolved this question. The court ruled that the practice was not contract zoning but was nonetheless illegal. When rezonings to general-use districts are involved, all potential uses in the new district must be fully considered for the rezoning to be valid.

D.  Conditional-Use-District Zoning Permissible

Conditional-use-district zoning is involved when a landowner requests that some property be placed in a new zoning district that has no permitted uses, only special or conditional uses. In the typical North Carolina zoning ordinance that allows conditional-use-district zoning, the ordinance text is amended to create a set of conditional-use districts. These conditional-use districts have no permitted uses as of right: no new use of land may be undertaken unless a special- or conditional-use permit is first secured. Often there is one conditional-use district to correspond with each regular or general zoning district. These conditional-use districts are “floating zones”; that is, they are not applied to any property until a petition to apply them is made by the landowner.
 Concurrently with consideration of a petition to rezone property into a conditional-use district—a legislative rezoning decision—the governing board considers an individual application for a special- or conditional-use permit for a particular project within the new district. The special- or conditional-use permit could be addressed at a later time and could be issued by the board of adjustment or the planning board rather than the governing board. However, the typical practice is to consider the rezoning and the permit at the same time, with both decisions made by the governing board. The legal advantage of such a system is that the legislative rezoning decision is not technically based on a single project, thereby avoiding the problem in Allred and Blades. In addition, the individual conditional-use permit allows specific, enforceable conditions to be imposed on the project that is approved.

This technique of conditional-use-district zoning was pioneered by Greensboro and Guilford County in 1972, was explicitly authorized by local legislation for several local governments in 1973,
 and was incorporated into the general zoning-enabling act in 1985.
 G.S. 153A-342 and 160A-382 specifically allow use of special- and conditional-use districts but only upon the petition of the owners of all of the land to be included in the district. The rezoning and permit decisions are legally separate, but the governing board clearly has the opportunity to deny the initial rezoning request if it objects to the project presented in the conditional-use-permit application to be considered subsequently. Although this has the practical effect of allowing a rezoning to be based on a particular proposal, a practice ruled illegal in North Carolina in the Allred and Blades decisions, use of conditional-use-district zoning was upheld in Chrismon.
 

The court in Chrismon concluded that conditional-use-district zoning was not illegal contract zoning per se because the promise was unilateral: the owner offered to develop the property according to a subsequently issued conditional-use permit without receiving a reciprocal promise from the local government; at the same time, the governing board retained its independent judgment because it did not make such a promise.

True conditional use district zoning requires two separate decisions,
 with the rezoning decision meeting all of the statutory requirements for legislative decisions and the permit decision meeting all of the constitutional requirements for quasi-judicial decisions. The initial legislative decision about rezoning is based on a consideration of the policy question of whether some limited alternative use is appropriate for the site, and the subsequent quasi-judicial decision about a conditional-use permit is based on whether the particular application meets the standards set in the first decision.

The procedure and standards for making quasi-judicial zoning decisions are very different from those for making legislative rezoning decisions.
 The difficulty confronting cities and counties is that this process requires making two legally different decisions—the rezoning and the permit decision—at the same time and based on a single hearing, although the legal requirements and procedures for the two hearings vary significantly. The rezoning decision is entirely legislative in nature.
 Elected officials can discuss the matter with interested citizens at any time. At the hearing anyone can speak and the decision is left to the good judgment and discretion of the elected officials. The expansive range of discretion and judicial deference for the legislative aspect of the overall decision is one of the principal reasons the tool has been so popular with local elected boards. On the other hand, the conditional use permit decision is quasi-judicial. Board members are not to discuss the case prior to the hearing. The decision is to be made on the basis of evidence presented at the hearing, substantial evidence must be presented to establish that the application meets the standards in the ordinance, and written findings are required to support the decision.

The court in the Chrismon case explicitly noted that conditional-use-district rezoning was still subject to the limitations on small-scale rezonings:

[I]n order to be legal and proper, conditional use zoning, like any type of zoning, must be reasonable, neither arbitrary nor unduly discriminatory, and in the public interest. It goes without saying that it also cannot constitute illegal spot zoning or illegal contract zoning. . . . The benefits of the flexibility of conditional use zoning can be fairly achieved only when these limiting standards are consistently and carefully applied.

E.  Conditional Zoning without Conditional Use Permit Permissible

Many local governments struggled with the complexity of concurrently deciding a legislative rezoning and a quasi-judicial conditional use permit under the conditional use district zoning scheme. One alternative is to treat the entire conditional use district rezoning as a quasi-judicial decision. In Gossett v. City of Wilmington,
 the court held that a provision in the city’s charter providing that the entirety of a special-use-district rezoning and accompanying special-use permit should be considered and reviewed as a quasi-judicial matter controlled. Another alternative is to consider conditional use district zoning as a single decision and treat it as legislative rather than quasi-judicial. While some states have statutes that explicitly allow conditional zoning and mandate a procedure to do so, the North Carolina statutes are silent on this point.

Several North Carolina jurisdictions adopted the view that conditional use districts could be transformed to true conditional zoning. The practice that had evolved in Charlotte and Mecklenburg County was to treat the conditional zoning process just as any other regular rezoning. No attempt was made to conduct a quasi-judicial hearing, to make findings, or limit consideration to evidence presented at the hearing. Some 75% of the Charlotte rezonings in 1997-99 were made in this manner. Two court of appeals decisions have upheld use of this entirely legislative conditional zoning. 

Massey v. City of Charlotte
 involved the rezoning of a 42-acre parcel from R-3 to Commercial Center district to allow construction of two "big box" retailers along with five out-parcels. The trial court held that while the city could undertake the two-step conditional use district zoning described above, the city had no authority to undertake "conditional zoning" without using a conditional use permit (and following the requisite procedure for those permits).
 The court of appeals reversed. The court held the appropriate standard of judicial review was that applicable to legislative decisions
 and noted that an accompanying quasi-judicial decision on a special or conditional use permit was not explicitly required by Chrismon.
 The court held the zoning enabling statutes authorized use of conditional use districts, but does not mandate their use nor by implication limit the use of other types of zoning decisions (such as the purely legislative conditional zoning used here), especially when these statutes are read with the mandate for broad construction in mind. The court also held that the petitioner’s submission of detailed plans for site development did not constitute illegal contract zoning because this was a unilateral promise from petitioner, not a bilateral agreement with obligations being made by the city. 

A second case contesting the use of conditional zoning, Summers v. City of Charlotte,
 likewise held that conditional zoning decisions are legislative rather than quasi-judicial and are within the statutory authority delegated to the city. The court also addressed the constitutional dimensions of conditional zoning. The community meetings and legislative hearing provided in the course of the rezoning process were held to afford the neighbors adequate procedural due process.
 The court held the rezonings were not arbitrary and capricious as they were based on fair and careful consideration of the planning board’s review, technical staff reports, and public comments. The court noted the rezonings were consistent with adopted small area plans for the affected area and there was no showing of bad faith or undue discrimination. 

F.  Spot Zoning Must be Reasonable (and Other Cautionary Notes)

While the courts have now held site-specific conditional zoning cases to be legislative, it is important to note that virtually all of these rezonings constitute spot zoning. As such, the presumption of validity usually accorded legislative zoning decisions is removed and the burden is on the local government to establish a reasonable basis for the rezoning.

In its most comprehensive review of spot zoning limitations, the court in Chrismon v. Guilford County
 concluded that a clear showing of a reasonable basis must support the validity of spot zoning. This shifts the presumption of validity accorded to legislative zoning decisions when a small-scale rezoning is involved.
 With other rezonings, if the reasonableness of the amendment is debatable, it is upheld. With spot zoning amendments the local government must affirmatively show the reasonableness of its action.

In adopting a spot zone, a local government has an affirmative obligation to establish that there is a reasonable public policy basis for doing so. Thus the public hearing record should reflect consideration of legitimate factors for differential zoning treatment of the property involved. Does the property have different physical characteristics that make it especially suitable for the proposed zoning, such as peculiar topography or unique access to roads or utilities? Are there land uses on or in proximity to the site that are different from the uses made of most of the surrounding property? Would the proposed range of newly permissible development be in harmony with the legitimate expectations of the neighbors?

In Chrismon the court set out in detail four factors that are considered particularly important by the courts in determining whether there is a reasonable basis for spot zoning:

At the outset, we note that a judicial determination as to the existence or nonexistence of a sufficient reasonable basis in the context of spot zoning is, and must be, the “product of a complex of factors.” The possible “factors” are numerous and flexible, and they exist to provide guidelines for a judicial balancing of interests. Among the factors relevant to this judicial balancing are the size of the tract in question; the compatibility of the disputed zoning action with an existing comprehensive zoning plan; the benefits and detriments resulting from the zoning action for the owner of the newly zoned property, his neighbors, and the surrounding community; and the relationship between the uses envisioned under the new zoning and the uses currently present in adjacent tracts. Once again, the criteria are flexible, and the specific analysis used depends on the facts and circumstances of a particular case.

The court has subsequently emphasized that a mere cataloging of benefits is inadequate as the showing of reasonableness must address the total of circumstances involved and “must demonstrate that the change was reasonable in light of its effect on all involved.”
 

A rezoning of a 50-acre tract from rural-agricultural to industrial was invalidated in Good Neighbors of South Davidson v. Town of Denton.
 The site was a satellite area of the town, located in the midst of a rural and farming area some two miles from the town’s primary corporate limits. This analysis must consider the impacts on neighbors and the surrounding community even if they are not located within the jurisdiction of the local government making the rezoning. In fact, in Good Neighbors of South Davidson, the court indicated it would give particular attention to the weighing of benefits and detriments in this situation because the neighbors have no political recourse for addressing what they deem to be unreasonable zoning decisions:

[I]n the aftermath of the satellite annexation, when the authority to rezone the parcel shifted from the county to the Town of Denton, Piedmont’s neighbors suddenly found themselves on the outside looking in. Without a say in the annexation process, they had no one to defend their zoning interests and no one to vote out of office for failing to do so. In sum, the Town of Denton could act on the property at issue without fear of political reprisal from the neighboring landowners of Davidson County. From our vantage point, there are precious few circumstances that could prove more detrimental to a surrounding community.

In concluding this rezoning constituted illegal spot zoning, the court went on to note the town’s failure to consider the adverse impacts on the neighbors “are rather suggestive of a cavalier unreasonableness on the part of the town.”

There are a variety of additional challenges to small scale rezonings that incorporate individual site specific conditions. Whether it is in terms of spot zoning analysis or not, particular judicial attention to the role of a comprehensive plan to support the public purposes of the regulation is certainly possible. The local legislation on the Charlotte conditional zoning incorporated such a requirement, recent cases have emphasized it, and the prudent county attorney will be sure the rezoning record reflects some consideration of this point.

III.  Special and Conditional Use Permits

Zoning ordinances list uses that are automatically permitted in a particular zoning districts. These permitted uses are often referred to a “uses by right.” Many zoning ordinances also allow additional uses in each district provided certain specified standards are met. The original Standard State Zoning Enabling Act, and the original North Carolina zoning enabling act, used the term “special exception” for these permits and assigned decision-making on them to the board of adjustment. It is important to distinguish the “special exception” from a variance. Variances are used when the strict terms of the ordinance cannot be met. Special exceptions are used to conduct individualized reviews of applications to determine whether specified conditions or standards have been met.

The zoning ordinance may term these additional uses conditional uses, special uses, or special exceptions, terms that are interchangeable, having the same legal consequence.
 There is no legal significance to the term used in the ordinance to label these permits; which term is used in an individual zoning ordinance is a matter of local choice. Some zoning ordinances use multiple terms for these permits as they may assign decision-making for one class of these permits to one body and another class to a different body and use different names to distinguish the two (for example, sending conditional use permits to the elected governing board and special use permits to the planning board). 

While a decision on a special or conditional use permit is a quasi-judicial decision subject to all of the due process requirements regardless of which board is making the decision, there is one important variable that depends on which board is taking action. In 1981 the statutes were amended
 to provide that the usual four-fifths vote required of action by the board of adjustment does not apply to governing boards when they are deciding special and conditional use permits.
The use of conditional and special use permits was approved by the court in Jackson v. Guilford County Board of Adjustment.
 The ordinance involved allowed mobile home parks as a special exception in an agricultural zoning district. The key question addressed in this opinion is whether assignment of conditional use permit decision-making to the board of adjustment constitutes an unlawful delegation of legislative authority. Justice Lake wrote that it was not because the governing board makes the legislative policy decision when it determines whether the use will be allowed in a certain zoning district and under what conditions:

When a statute, or ordinance, provides that a type of structure may not be erected in a specified area, except that such structure may be erected therein when certain conditions exist, one has a right, under the statute or ordinance, to erect such structure upon a showing that the specified conditions exist. The legislative body may confer upon an administrative officer, or board, the authority to determine whether the specified conditions do, in fact, exist and may require a permit from such officer, or board, to be issued when he or it so determines, as a further condition precedent to the right to erect such structure in such area. Such permit is not one for a variance or departure from the statute or ordinance, but is the recognition of a right established by the statute or ordinance itself. Consequently, the delegation to such officer, or board, of authority to make such determination as to the existence of the specified conditions is not a delegation of the legislative power to make law.

A.  Adequate Guiding Standards

Since decisions on special and conditional use permits involve applying legislatively established standards to individual applications, it is essential that the zoning ordinance itself include adequate guiding standards for quasi-judicial decisions. Adequate guiding standards are required even where the governing board is making the quasi-judicial decision.
  

If the standard provided is so general as to leave the board unbridled discretion in its decision, the courts will invalidate it as an unlawful delegation of legislative authority. A board may not legislate, or set policies, through ad hoc quasi-judicial decision-making. A series of cases have invalidated ordinance provisions that have decision standards that are so general as to offer little practical guidance for individual special or conditional use permit decisions. Jackson invalidated an ordinance allowing the Board of Adjustment to deny a special use permit . . . unless it finds "that the granting of the special exception will not adversely affect the public interest." In re Application of Ellis
 affirmed that this same restriction applies even if the governing board makes the decision rather than the board of adjustment. The court has also held a requirement that a conditional use be consistent with the "purpose and intent" of the zoning ordinance is likewise an insufficient standard and thus is an unlawful delegation of authority.
 Similarly, in Woodhouse v. Board of Commissioners
 the court ruled that it was improper for the Nags Head governing board to deny a conditional use permit on the grounds that it was inconsistent with the goals and objectives of the land use plan, even though the ordinance specifically listed the plan as one of the factors in determining the suitability of a conditional use permit. In Hart’s Book Stores v. City of Raleigh
 the court held that it was improper to deny a special use permit for an adult bookstore on the grounds that it would be incompatible with the character and use of surrounding buildings. Its inclusion as a special use by the ordinance is conclusive on the policy question of use compatibility. The court also noted that additional specific standards may not be developed on an ad hoc basis -- only the standards in the ordinance may be used.

Even so, it is permissible to use relatively general standards for decisions. In a key 1972 decision, Kenan v. Board of Adjustment,
 the court of appeals approved the use of four fairly general standards for special use permits and many North Carolina zoning ordinances now incorporate these same standards. The four standards used were that the use:  

1. Not materially endanger the public health or safety; 

2. Meet all required conditions and specifications; 

3. Not substantially injure the value of adjoining property or be a public necessity; and, 

4. Be in harmony with the area in which it is located and be in general conformity with the comprehensive plan. 

Many zoning ordinances also add more detailed specific standards for particular uses and often apply those in combination with these general standards.

The standards to be applied in particular quasi-judicial decisions must be clearly identified as such by the ordinance. Only those standards specifically listed as applicable may be applied when making special and conditional use permit decisions.
 

B.  Burden of Production and Persuasion 

With special and conditional use permits, the general rule is that the applicant has the burden of presenting sufficient evidence that an application meets the standards of the ordinance.
 Most zoning ordinances require applications for special and conditional use permits to be on forms that are designed to solicit the basic information necessary to assess compliance with the standards. A board has no jurisdiction to consider an incomplete application.

If the applicant presents uncontroverted competent, substantial, and material evidence that the standards have been met, there is a prima facie entitlement to the permit and it must be issued.
 On the other hand, when an applicant fails to produce sufficient evidence for the board to make the requisite findings, the permit must be denied.
 Once an applicant makes the requisite showing that the standards have been met, the burden shifts to those who oppose permit issuance to present countervailing substantial, competent, and material evidence that the standards would not be met. Where there is substantial evidence on both sides, the board makes its determination as to which is correct and absent other problems that determination is accepted by the courts.
  

This burden on the applicant certainly applies to specific standards in the ordinance, but may not apply to the more general standards. In Woodhouse v. Board of Commissioners,
 the court noted that with general standards (such as the project not violating the pubic health, safety and welfare), the burden rests with a challenger that contends the standards would not be met. However, more recent cases emphasize that while opponents have a burden of producing some contrary evidence on these general standards, the ordinance can place the burden of proof when there is conflicting evidence on the applicant (as for, example, an ordinance stating a permit shall only be issued upon the applicant establishing that the proposed project will not harm the public safety or neighboring property values). In Mann Media, Inc. v. Randolph County Planning Board
 the ordinance standards for a special use permit for a telecommunications tower required a finding that the use “will not endanger the public health or safety.” Neighbors expressed concern at the hearing about ice building up and falling from the tower or its support cables. The petitioner acknowledged that he could not guarantee ice would not travel off-site in the event of a storm, though such was unlikely. The court upheld the permit denial based on a failure of the petitioner to meet the burden of proof on this general standard.
 Similarly, in Butler v. City Council of the City of Clinton,
 the court held that evidence that a proposed crematory “likely would not” endanger the public health, safety, and general welfare was insufficient to meet a ordinance requirement for a finding that the proposed use “will not” harm these interests.  

It is increasingly common for zoning ordinances to explicitly state the allocation of the burden of production. For example, the Nash County development ordinance provisions on special use permits provides:

The burden on persuasion on the issue of whether the development, if completed as proposed, will comply with the requirements of this Ordinance remains at all times on the applicant. The burden of persuasion on the issue of whether the application should be turned down for any of the reasons set forth in Subsection (I) [standards related to endangering the public health and safety, injury to neighboring property values, harmony with the neighborhood] rests on the party or parties urging that the requested permit should be denied.

C.  Adequacy of Evidence

The question of the quality of evidence necessary to support findings relative to the general standards for special and conditional use permits is evolving. More recent cases emphasize the need for a stronger foundation and greater detail in the evidence presented. A brief review of the holdings relative to the most typical general standards follows.

Endangering the public health or safety

In Mann Media, Inc. v. Randolph County Planning Board,
 an application for a special use permit to construct a 1,500-foot telecommunications tower was denied on several grounds, including that the applicant had not met the burden of showing “that the use will not materially endanger the public health or safety if located where proposed and developed according to the plan as submitted and approved.” At issue was the impact of ice falling from the supporting wires for the tower. The court held the evidence presented by tower opponents (ice in a cooler and anecdotal hearsay) was not competent to establish a public safety hazard. However, the ordinance placed the burden of establishing the use would not pose a safety hazard on the applicant. Here the applicant testified that while he believed ice on the wires would not pose a safety problem, he could not state with certainty that falling ice in a storm would not pose a risk to the permanent structures located in close proximity to the towers. The court upheld the denial, concluding the board’s finding that the applicant failed to establish a lack of hazards was “neither whimsical, nor patently in bad faith, and it is not indicative of a lack of any course of reasoning or exercise of judgment.”

In Butler v. City Council of the City of Clinton,
 the court upheld denial of a conditional use permit for a crematory. The ordinance required a finding that the use “will not be detrimental to or endanger the public health, safety, morals, or general welfare.” Neighboring residents testified about concerns of learning disabilities and cancer caused by the emissions and the psychological effects on children in the neighborhood. A doctor testified about potential health impacts of mercury and dioxin emissions. The court held in a whole record review that this was sufficient evidence to support a finding that the use could endanger the public welfare.

In Sun Suites Holdings, LLC v. Town of Garner,
 the court invalidated a town council’s denial of a conditional use permit for an extended stay hotel on the grounds that the project would materially endanger public safety. The court held that a whole record review established that this finding was not supported by substantial evidence. General expressions of a fear of potential increases in crime in the vicinity of any hotel are insufficient to establish a threat to public safety. Similarly, a recitation of crime statistics with reference to another extended stay hotel in the town, without any foundation as to the how those relate to the subject project, was held inadequate to support a denial. 

In Clark v. City of Asheboro,
 which involved a special use permit for a proposed manufactured home park, the applicants presented detailed evidence at the hearing to support the application. Six neighbors appeared and presented testimony in opposition. The court held the permit was improperly denied, as the evidence in opposition was characterized as being generalized fears that park residents would be low-income residents who would constitute a danger to the neighborhood, concerns unsupported by competent evidence. 

In Wolbarst v. Board of Adjustment of City of Durham,
 the petitioner requested a special use permit to replace an existing four-feet high fence in the front yard with a six-feet high chain link fence so that his dog could roam in the front yard as well as in the back (where there was already a six-feet high fence). The court upheld a denial based on the project being inconsistent with the public health, safety, and welfare based on testimony from neighbors on the negative visual impacts of the fence and allowing the dogs so close to passers-by. The court held the denial was supported by competent, substantial, and material evidence and was not arbitrary or capricious. 

In Signorelli v. Town of Highlands,
 the court held that although the applicant had submitted sufficient information to establish a prima facie entitlement to a special use permit for a game room in a donut shop, the lack of specificity in the application as to hours of operation, number of machines, and methods of supervision justified the board of adjustment’s finding that it was unable to conclude that the use would not endanger the public health or safety. 

Injure the value of adjoining property

In Mann Media, Inc. v. Randolph County Planning Board,
 the court in dicta noted a rigorous standard is necessary to establish a foundation for opinion testimony regarding property value impacts. The applicant’s witness on property value impacts was a professional appraiser; the objecting neighbors presented testimony from a contractor and a real estate agent. The court noted all three witnesses offered only speculative opinions about values without supporting facts or examples and this cannot be the foundation of a finding of adverse impacts. Similarly, in Humane Society of Moore County, Inc. v. Town of Southern Pines,
 the court held testimony by an appraiser as to the property value impacts of a proposed animal shelter was based on speculative opinions rather than facts and could not be the basis of a finding on value impacts. By contrast, the court in Leftwich v. Gaines,
 a case for damages resulting from the improper actions of a zoning official, the court allowed testimony from a plaintiff with experience in real estate matters to be used as a foundation for setting property values. 
In Sun Suites Holdings, LLC v. Town of Garner,
 speculative comments by a neighbor and a realtor about impacts on property values were held to be insubstantial evidence on the impacts of the project on property value.

The fact that evidence of property value impacts is available and not presented can seriously undermine the case of the party with the burden of establishing (or contesting) that fact. In SBA, Inc. v. City of Asheville,
 the plaintiff appealed the city council’s denial of a conditional use permit for a telecommunications tower. The Asheville ordinance required a conclusion that the project would not substantially injure the value of adjoining or abutting property. The plaintiff presented a Property Value Impact Study to demonstrate compliance with this standard, but the city staff expressed concern that the study addressed other towers and neighborhoods, not the neighborhood in question. The court was particularly concerned with the plaintiff’s failure to address the property value impacts of an existing cellular tower a short distance from the proposed site that potentially affected the same neighborhoods. The court thus held the plaintiff “simply did not meet their burden of demonstrating the absence of harm” to neighboring property values.
 

Harmony with the area 

Several older cases state that inclusion of a particular use as a special or conditional use establishes a presumption that the use is compatible with the surrounding area. In Woodhouse v. Board of Commissioners the court noted “inclusion of the particular use in the ordinance as one which is permitted under certain conditions, is equivalent to a legislative finding that the prescribed use is one which is in harmony with the other uses permitted in the district.”
 Similarly in Hart’s Book Stores v. City of Raleigh the court held that it was improper to deny a special use permit for an adult bookstore on the grounds that it would be incompatible with surrounding buildings since its inclusion as a special use by the ordinance is conclusive on the policy question of use compatibility. 
  
However, it is more accurate to say that inclusion of a use as a “special use” within a district establishes a prima facie showing of harmony with the surrounding issues (rather than a conclusive finding of harmony) and the burden is on the challengers to rebut the presumption of harmony. 

In Hopkins v. Nash County
 the court upheld the denial of a special use permit for a land clearing and inert debris landfill (or as the court began its opinion, “This is the case of a stump dump denied.”). The evidence presented by neighbors who objected to the landfill was that the area, which was zoned A-1 Agricultural, was previously agriculture in nature, was the site of a long-standing crossroads community, was now primarily single-family residential in nature, and that the thirty to forty trucks per day that would use the landfill would bring disruptive traffic, noise, and dust into the residential area. The court held this to be sufficient evidence to rebut the presumption of harmony with the surrounding area.

In SBA, Inc. v. City of Asheville
 the court upheld the denial of a conditional use permit for a 175-foot telecommunications tower. There was uncontroverted evidence that the tower would be four times taller than existing buildings in the neighborhood. Twelve witnesses testified the tower would be an eyesore. The court held the applicant’s own evidence, a computer generated photograph superimposing the tower, corroborated the proposed tower’s visibility, predominance over existing buildings, and that it would be “in sharp contrast” to its surroundings. The court held this was sufficient to establish that this particular tower would not be compatible with the neighborhood.

In Vulcan Material Co. v. Guilford County Board of Commissioners,
 the board of county commissioners denied a special use permit for a proposed rock quarry on the grounds that there was insufficient credible evidence to find that the use would be compatible with the surrounding land uses. The trial court ruled there was not substantial, competent, and material evidence to support this conclusion. The court of appeals reversed, holding it was sufficient that the record showed all uses within two miles of the quarry were residential. 

In Petersilie v. Boone Board of Adjustment,
 the court upheld the denial of a special use permit for an apartment building in a neighborhood of single-family homes. The court ruled that although the applicant submitted sufficient evidence to support the issuance of the permit, there had also been competent evidence before the board of adjustment regarding problems of noise, traffic congestion, crime, vandalism, and effects on property values to justify the denial of the permit. 

On the other hand, in Humane Society of Moore County, Inc. v. Town of Southern Pines,
 the court overturned the denial of conditional use permit for an animal shelter. Noting inclusion of the use as a possible conditional use in the district creates a prima facie finding of compatibility, the court found inadequate evidence in the record to rebut the presumption. The court found testimony of landscape architects as to noise and odor impacts to be speculative. The court noted witnesses had also either ignored the fact that an airport, mini-storage warehouses, and another animal hospital were also already located in the area or had conceded that the proposed use was in harmony with them.

Conformity with the comprehensive plan

In Vulcan Material Co. v. Guilford County Board of Commissioners,
 the board of county commissioners denied a special use permit for a proposed rock quarry on the grounds that there was insufficient credible evidence to find that the use would be in conformity with the land use plan. The court of appeals held it was sufficient that the record showed that the land use plan reserved the area for residential use. 

Public necessity 

In SBA, Inc. v. City of Asheville,
 the plaintiff appealed the city council’s denial of a conditional use permit for a 175-foot telecommunications tower. While the proposal met all the technical standards of the ordinance, the court held there was substantial evidence in the record to support conclusions that several general standards were not met. Lack of evidence presented by the applicant regarding the feasibility of alternate sites or stealth technology (and that significant coverage gaps would remain even with this tower) supported a conclusion that it had not been established that the use was reasonably necessary. 

Traffic impacts

In Howard v. City of Kinston,
 the court upheld a finding that significant adverse impacts on traffic would endanger public health and safety. The findings were based on testimony from city planning staff that specified trip generation projections and from a neighbor who testified as to the number of children in the area and past experience in this particular area with the safety of walkers and cyclists.

In Triple E Associates v. Town of Matthews,
 the court held the board may not rely on speculative traffic projections to make a finding regarding traffic congestion.

In Ghidorzi Construction, Inc. v. Town of Chapel Hill,
 the court ruled that the council’s denial of a special use permit for a ninety-one–unit development on a 15.2-acre tract because of effects on traffic safety was supported by substantial, material, and competent evidence, given the traffic studies and reports submitted by the petitioner and the town staff. The town council was not required to consider possible future road improvements in making its judgment.

In In re Goforth Properties, Inc.,
 the court held evidence in the record regarding increased traffic counts and their effects on traffic safety at a nearby intersection and for nearby schools and fire stations constituted competent, material, and substantial evidence to support the council’s finding that the proposed development would not maintain public health and safety. 

Appendix A

2003 North Carolina Land Use Litigation


Below are brief digests of reported decisions regarding planning, land use, and related issues in North Carolina. The state supreme court decisions are listed first, followed by court of appeals decisions, followed by federal cases arising in North Carolina. The cases are in chronological order (the more recent cases at the bottom of each list). Index terms are included in italics for each case. 

North Carolina Supreme Court

Guilford Financial Services, LLC v. City of Brevard, 356 N.C. 655, 576 S.E.2d 325 (2003) (per curiam, adopting dissent in150 N.C. App. 1, 563 S.E.2d 27 (2002)) 

Subdivisions, Quasi-judicial, Evidence


Petitioner sought approval of a project to place a twenty-eight unit affordable housing project on a five-acre site. The proposal involved a preliminary plat submittal to divide the parcel into fourteen lots (with a duplex to be located on each) and a fifteenth lot for a community building. The city’s Technical Advisory Committee recommended approval of the preliminary plat. The Planning Board met twice to consider the plat. Neighbors appeared and objected, raising concerns about traffic, safety, and consistency with the land use plan and subdivision ordinance. The Planning Board eventually recommended approval of a revised sixteen-lot plat. The Town Council then held two hearings on the plat, with considerable neighborhood opposition being raised. A third revised plat was submitted in response to concerns raised, but ultimately the council denied plat approval, citing concerns about impacts on consistency with zoning requirements regarding concentration of two-family dwellings and impacts on public health and safety.


The majority opinion in the court of appeals held that since the subdivision ordinance included discretionary standards, this preliminary plat approval was a quasi-judicial decision. The majority concluded the council’s statements of concern offered as support for its denial were too generalized for judicial review (e.g., that the development might present traffic hazards and safety concerns). Therefore the majority would have remanded for a hearing and findings consistent with the due process requirements.


The dissent agreed that the decision was quasi-judicial in nature, but held a remand was unnecessary. The court noted that both parties were represented by counsel and had ample opportunity to present evidence. Since neither party requested that witnesses be under oath or be cross-examined and neither requested an opportunity to present rebuttal evidence, those rights are deemed waived. The dissent held the evidence relied upon by the council to support its denial was inadequate in that: (1) evidence on traffic impact showed an imperceptible impact, not a threat to public safety; (2) as a matter of law, when duplexes are allowed by right in a zoning district, a statement in the “Purposes” section of the ordinance that duplexes be “unconcentrated” can not be the basis of a denial of approval when the specific density standards for the zoning district are not violated; and (3) generalized opinions about traffic safety for children or impacts on neighbors can not be the basis for a finding. Since the applicant made a prima facie case for approval and there was no substantial evidence supporting denial, the appropriate resolution is an order directing plat approval rather than a remand.


The supreme court reversed and adopted the dissent in a per curiam opinion. 

Dobo v. Zoning Board of Adjustment, 356 N.C. 656, 576 S.E.2d 324 (2003) (per curiam, adopting dissent in 149 N.C. App. 701, 562 S.E.2d 108 (2002)) 

Constitutional challenges, Accessory uses, Evidence


In 1996 the petitioner bought and installed a sawmill in their backyard. The sawmill was used to produce lumber for used to construct outbuildings, walkways, and on-site furniture making. Some lumber was given away to friends and relatives, but none was sold. In 1999 the property was annexed by Wilmington. The city cited the petitioners for a zoning violation, contending the sawmill was not a lawful accessory use. The board of adjustment upheld that determination, which was affirmed by the trial court.


The court of appeals held that the board of adjustment and the trial court correctly refused to consider the petitioners’ constitutional claims. In making a quasi-judicial review of the zoning officer’s interpretation of the ordinance, the board of adjustment could only reverse, affirm, or modify the decision and had no authority to address challenges to the validity of the ordinance (and the trial court can only review whether the decision was properly affirmed). A constitutional challenge to the validity of the ordinance can only be considered in a separate civil action, not a certiorari review of a zoning official’s determination. The court also held that if there is sufficient competent, substantial, and material evidence in the whole record to support the board’s findings, the presence of other arguably incompetent evidence does not deprive the petitioners of a fair hearing. 


The court of appeals, however, split on the question of whether the board’s decision should be upheld. The majority opinion was that there was substantial, competent, and material evidence in the record to support the board’s decision that a sawmill of this size is not customarily incidental and subordinate to the primary residential use of the property, regardless of whether there were commercial sales of its products. The dissent contended that the actual use of the sawmill was the critical inquiry rather than its size and potential use. In this respect, since all of the evidence was that no actual commercial or industrial use had been made, the sawmill was a legitimate accessory use.


The supreme court adopted the position of the dissent in a per curiam opinion.

North Carolina Forestry Association v. North Carolina Department of Environment and Natural Resources, 357 N.C. 640, 588 S.E.2d 880 (2003)

Standing


In 1998 the Division of Water Quality in the defendant department issued a general NPDES permit for stormwater discharges associated with industrial activities. Unlike a previous general permit, this general permit excluded new or expanding wood chip mills from its coverage, requiring these to undergo a more lengthy individual permit review. The plaintiff non-profit trade association, whose members engage in wood chip mills, petitioned for a contested case hearing to challenge this determination. While an administrative law judge recommended finding the plaintiff had standing as a “person aggrieved,” the final order adopted by the Environmental Management Commission held the association did not have standing. The trial court ruled the group did have standing, but the court of appeals reversed, finding no standing.

The court held that while neither the association nor any of its members had applied for a permit, the decision to exclude wood chip mills from the general permit adversely affected the plaintiff and its members as a result of the change in required permitting processes. Therefore the plaintiff was a “person aggrieved” with standing to bring a contested case hearing.

North Carolina Court of Appeals

Tabor v. County of Orange, 156 N.C. App. 88, 575 S.E.2d 540 (2003)

Immunity, Septic tanks


The plaintiffs applied for a septic tank improvement permit on land they proposed to subdivide in order to place a mobile home on the property for their parents. The plaintiffs alleged the county’s environmental health specialist negligently represented the permit would be approved (while the county contended he advised them additional information was needed). After the plaintiffs constructed a road and bought a mobile home, the septic tank permit was denied. The court held that of approving or denying septic tank permit is a governmental function and sovereign immunity bars a suit for negligence absent county waiver of immunity (which was not alleged here).

Sarda v. City/County of Durham Board of Adjustment, 156 N.C. App. 213, 575 S.E.2d 829 (2003)

Standing, Special Use Permits


The plaintiffs sought judicial review of a special use permit issued for a paintball playing field in rural Durham County. Plaintiffs, who owned a residential tract some 400 yards from the permitted site, appeared before the board of adjustment to oppose permit issuance. Upon permit issuance, the plaintiffs appealed to superior court and the trial court reversed the board on the grounds that there was inadequate evidence in the record to support a conclusion that the operation would not injure neighboring property values. The court held the petitioners had merely alleged that they owned property in the immediate vicinity of the proposed project and that this is insufficient to establish that the petitioners would suffer the requisite special damages to make them an aggrieved person with standing for judicial review. Absent such an allegation, the superior court lacked subject matter jurisdiction to hear the appeal. The court thus vacated the order and reinstated the board’s permit issuance.

Lambeth v. Town of Kure Beach, 157 N.C. App. 349, 578 S.E.2d 688 (2003)

Interpretation, Mootness, Vested Rights, Driveways


The town’s zoning ordinances limited driveway width to twenty-four feet and total impervious surface coverage on a lot to 65%. Plaintiff had previously constructed a nineteen-foot wide driveway and a five-foot wide concrete sidewalk across a town right-of-way. Plaintiff sought to expand his driveway by five feet to provide easier wheelchair access for his handicapped daughter. The permit was denied on the basis that the expansion would violate the twenty-four feet limit (interpreting it to apply to the combined width of the existing driveway and sidewalk). The board of adjustment upheld this determination. While this decision was on appeal to the superior court, the town amended the ordinance to clarify that a total of twenty-four feet of impervious surface for access across a town right of way and thereafter the superior court dismissed the plaintiff’s action.


The court held the case was not moot as the ordinance in effect at the time the plaintiff’s application was decided was controlling, not the subsequent amendment. The court then held that the plain meaning of the ordinance was that a driveway width (not a driveway plus a separate sidewalk) could not exceed twenty-four feet, thus the denial was in error.

Monroe v. City of New Bern, 156 N.C. App. 275, 580 S.E.2d 372 (2003)

Demolition, Damages, Housing Code


Plaintiff owned a seriously dilapidated, abandoned residence. After it had been boarded up for three years, the town proceeded to demolish it without notice or hearing and placed a lien on the property for demolition costs. The plaintiff alleged a due process violation and common law trespass. The trial court entered summary judgment for the city.


The court the city’s authority to summarily demolish the house under G.S. 160A-193 (allowing summary abatement of a public nuisance) is limited to situations where the structure poses an imminent threat to public health or safety so as to constitute an emergency situation (such as being on the verge of falling on a public sidewalk or where necessary to control a large fire). In a non-emergency situation the city must follow the notice and hearing requirements of G.S. 160A-441 to 160A-450. The court remanded the case for a hearing on the issue of damages.

City of Charlotte v. King, 158 N.C. App. 304, 580 S.E.2d 380 (2003)

Enforcement, Civil Penalties, Housing Code


The city imposed a civil penalty of $5,500 on the defendant, a non-occupant owner of a residential structure, for failure to comply with an order to repair or demolish the structure. The ordinance exempted owners who occupied the structure as their principal residence from civil penalties. The court held the terms of the exemption were clear and unambiguous and did not apply to the defendant.

Kennedy v. Haywood County, 158 N.C. App. 526, 581 S.E.2d 119 (2003)

Immunity, Inspections


The plaintiff alleged the county was negligent in its building inspections and issuance of a certificate of compliance for a residential structure. The court held sovereign immunity barred such a suit against the county unless the county had waived such immunity. The county had purchased liability insurance for law enforcement officers. The court held building inspectors were not “law enforcement officers” as they have no authority to issue arrest warrants, are not certified law enforcement officers, and are not charged with providing police protection. Further, the county insurance policy specifically excluded coverage for property damage. Thus there was no waiver of immunity for building inspection purposes.

Capital Outdoor, Inc. v. Tolson, ___ N.C. App. ___, 582 S.E.2d 717, review denied, 357 N.C. 504, 587 S.E.2d 662 (2003)

Billboards, Interpretation, Due Process, Laches


Plaintiff sign companies challenged a state administrative rule limiting the height of signs to fifty feet, measured vertically from the adjacent edge of the pavement of the main traveled way. The rule went into effect in December 1990 but was not enforced by the state Department of Transportation until 1998. In 2000 the Department revoked the sign permits for all billboards that were more than fifty feet tall. The trial court upheld the revocations.


The court affirmed that summary judgment for the state was appropriate. The only issue was one of statutory interpretation. The court held that the terms “height” and “sign structure” should be assigned their common or ordinary meaning as there was no indication the rule intended otherwise. The Department’s interpretation that this meant the top of the sign face must not be more fifty feet high is reasonable and correct. As for the challenge that the regulation violated substantive due process, the court held construction of billboards is not a fundamental right, so the rule must meet only a standard that it has a rational basis. The court found the regulation rationally related to the governmental interests in safety and aesthetics. The court held laches did not apply to preclude enforcement because the Department never gave plaintiffs any assurances that the taller signs complied with the regulation and the plaintiffs offered no specific facts to show how they were wrongly prejudiced by the delay in enforcement.

Slavin v. Town of Oak Island, ___ N.C. App. ___, 584 S.E.2d 100, review denied, 357 N.C. 659, 590 S.E.2d 271 (2003)

Beach access, Jurisdiction


As part of a beach nourishment project carried out by the federal government, the town developed a program to protect the sand dunes and sea turtle habitat areas created by depositing sand seaward of the previous high water mark. Part of this program involved placement of sand fences along the landward side of the newly created dunes, with access points at regular intervals. Oceanfront property owners contended the town had no authority to enact an access plan because the fences were located on state property and that each landowner had a vested right to direct, unrestricted access to the ocean that could not be limited without compensation.


The court rejected both contentions. The court held that while title to the renourished beach belonged to the state, that does not limit the town’s general police power to enact regulations to protect a public beach within city limits. Further, the court held that while a littoral owner has a right of access to adjacent waters, that is a qualified right and is subject to reasonable regulation.

Butler v. City Council of Clinton, ___ N.C. App. ___, 584 S.E.2d 103, review denied, 357 N.C. 504, 587 S.E.2d 661 (2003)

Conditional use permit, Crematories


The city council denied a conditional use permit for location of a crematory in an office and institutional district on the grounds that the use failed to meet three of eight standards in the ordinance for conditional use permits, including that that the use will not be detrimental to the public health, safety, morals, or general welfare.


The court held there was sufficient evidence in the record to justify a denial on the public safety ground. The court noted that the standard requires a finding that the use “will not” endanger public safety. The applicant’s evidence showed only that the use “likely would not” harm public safety. Further, neighboring opponents presented contrary evidence of potential health impacts and adverse psychological impacts. Thus there was sufficient competent, substantial, and material evidence in the record to support permit denial.

Eason v. Union County, ___ N.C. App. ___, 585 S.E.2d 452 (2003)

Building inspections


Plaintiff purchased a house in Union County. The purchase was contingent upon an independent inspection. That inspection revealed several defects. The plaintiff closed on the house with knowledge that the defects had not yet been remedied (relying on a promise from the builder that they soon would be). The county issued a certificate of occupancy after closing. The builder did not subsequently correct the defects. The plaintiff alleged negligent inspection by the county. The trial court granted summary judgment for the county.


The court held that any negligence by the county was not the proximate cause of the plaintiff’s injury, as there was a closing prior to issuance of the certificate of occupancy, thus there was no reliance on county action. Further, the plaintiff’s visits to the sites and knowledge of the unrepaired defects at the time of closing constitute contributory negligence. 

Welter v. Rowan County, ___ N.C. App. ___, 585 S.E.2d 472 (2003)

Nonconformities, Standard of review


The plaintiff owned a nonconforming go-kart track located in an R-A zoning district. The ordinance provided that if a nonconforming use was discontinued for a 360 day period it could not be resumed (with “discontinued” defined as stopping or ceasing the use). In the spring of 1999 the tenant of the track left the premises damaged and unoccupied. The site was not leased for the summer of 1999. In the fall of 1999 a tenant agreed to lease the property provided repairs were made. Between the fall of 1999 and the fall of 2000 some $30,000 in repairs were made. The plaintiff testified that some practice use of the track was made in this period, but no events open to the public were held between the spring of 1999 and early 2001. Upon petition of neighbors that the nonconforming status had been lost, the zoning administrator ruled that since the track had discontinued its regular use as a public go-kart track for over a year, it could no longer be used as a “public speedway.” The board of adjustment upheld the determination, as did the trial court.


The court held the trial court should have conducted a de novo review, as interpretation of the terms of the ordinance is a question of law. Even though the trial court incorrectly applied a whole record review, the appeals court can address the dispositive issues on appeal without necessity of remand. However, in this instance the court held two problems precluded such. First, relevant portions of the ordinance were not in the record. Second, key facts regarding the exact nature of the use that did take place were not clearly resolved. Thus the case was remanded.

Cox v. Hancock, ___ N.C. App. ___, 586 S.E.2d 500 (2003)

Special use permit, Change in membership, Bias


The defendants applied for a special use permit for construction of a 130-unit apartment building on a 13.1 acre tract in the Oxford extraterritorial area. The board of adjustment held two hearings on the application and two members who were absent at the initial hearing attended and voted at the second hearing (and one member resigned between the two hearings). Upon approval of the application, plaintiff adjacent owners appealed issuance of the permit and the trial court affirmed.


The court held that a prospective vendee (as well as the record owner) could properly apply for a special use permit. The court held an apartment building could properly be considered within the “unified housing development” allowed as a potential special use in this zoning district. The court held the application, exhibits, oral testimony presented and extensive board discussion (the initial hearing ran four hours, the second hearing an additional two hours) provided sufficient competent, substantial, and material evidence that the specific and general standards for this special use had been met. The court held that there was no due process violation created by a change in membership in the board given that written minutes of the first hearing were available prior to the second hearing, all exhibits presented at the initial hearing were available for review in the planning office between the two hearings, and there was extensive discussion and cross-examination at the second hearing. Finally, the court held the familial relationship of a board member (the owner of the property being sold for the development was married to the aunt of a board member) did not present a per se conflict of interest and the burden is on the party claiming a bias to show that bias existed, which was not done in this case.

Sandy Mush Properties, Inc. v. Rutherford County, ___ N.C. App. ___, 586 S.E.2d 849 (2003)

Moratoria


On June 21, 2001 the county published a single newspaper notice of a hearing on a proposed Polluting Industries Development Ordinance that would prohibit location of new or expanded heavy industries within 2,000 feet of a church, school, or residence (the county did not have zoning). On June 26 an optionee/lessee on a 180 acre tract owned by the plaintiff (which was located within 2,000 feet of a school) applied for a permit to locate a crushed stone quarry. The county informed the applicant that a set of building plans stamped by a licensed engineer must be submitted prior to consideration of the application. On July 2 the county held the advertised hearing, but decided not to adopt the proposed ordinance. The county instead on that date adopted a 120-day moratorium on building permits for initiation of heavy industry in school zones was adopted, specifying that the moratorium was adopted pursuant to its general ordinance-making authority. On August 31 the optionee submitted a completed building permit application with the requisite stamped plans. The permit was denied based on the moratorium. On September 4 the county adopted a School Zone Protective Ordinance that prohibited construction or operation of a heavy industry within 2,000 feet of a school. As with the moratorium, the county specified that this ordinance was adopted pursuant to its general ordinance-making authority (G.S. 153A-121). On September 12 the optionee/lessee filed suit contesting the permit denial. The option and lease subsequently expired and the plaintiff property owner was substituted as a party in this action. The trial court granted the county’s motion for summary judgment.


The court reversed, holding the moratorium was improperly advertised and was thus invalid. The court distinguished PNE AOA Media, noting that while a moratorium on billboard permits could be adopted under the general ordinance-making power without a public hearing, a moratorium involving building permits is governed by G.S. Ch. 153A, Art. 18, no mater what authority the county purported to use. Since Art. 18 ordinance adoption or amendment requires a public hearing with two published notices and that was not done here, the moratorium was invalid under the Vulcan Materials analysis. 

William Brewster Co., Inc. v. Town of Huntersville, ___ N.C. App. ___, 588 S.E.2d 16 (2003)

Subdivision


The plaintiff submitted a sketch plan for a 145 lot single-family subdivision on a 58.51 acre tract. Lot sizes were proposed at approximately 6,000 square feet. The tract was near another development in preliminary plat stage of development that had 20,000 square foot lots. The plan was denied on the basis that it failed to meet two standards in the subdivision ordinance: (1) that it did not conform to with most recently adopted public plans and policies for the area; and (2) in an area with established development, that it did not “protect and enhance the stability, environment, health, and character of neighboring areas.” The plaintiff appealed and the trial court upheld the denial.


The court held that the trial court properly applied a whole record test to determine whether there was substantial, competent, and material evidence in the record to support plan denial. The court held that the plaintiff had submitted adequate evidence that all of the zoning and subdivision requirements had been met, so there was an entitlement to approval absent adequate contrary evidence in the record. The court found there was not such evidence. The court concluded there were no adopted plans and policies for any areas within a mile of the proposed development, so the consistency requirement could not support a denial. Since the proposed nearby large lot development had not yet been built, it could not be considered “existing development” and there was no other evidence in the record that the proposal did not conform to surrounding conditions. Thus the denial was overturned.

Prewitt v. Town of Wrightsville Beach, ___ N.C. App. ___, ___ S.E.2d ___ (2003)

Preemption, Enforcement


In 1998 the town issued plaintiff a permit to build an oceanfront structure, with a required setback of 7.5 feet from an eastern reference line established by 1939 legislation. Upon completion of the structure, the town requested a new as built survey prior to issuing a certificate of occupancy. The new survey revealed the structure had, without any modification in plans being approved by the town, located 1.5 feet from the eastern reference line, with stairs extending past the reference line and several other unpermitted modifications (additional decks, bathrooms, attic space, and windows). The plaintiff appealed the denial of certificate of occupancy to the board of adjustment and, in the alternative should the appeal be denied, for a variance from the setback requirement. The board denied both and the board’s decision was affirmed by the trial court.


The court held the 1939 legislation did not preempt the town’s rear yard setback regulations. The legislation, which dealt with artificially created lands along the oceanfront, ceded title to the created land to the adjacent upland owner for those lands west of the reference line and to the town for those lands east of the reference line. Since this reference line was termed the “building line” in the 1939 legislation, the plaintiff contended as a matter of law this was an implied preemption of the town setback. The court held that 1981 legislation amending the 1939 act to change the terminology from “building line” to “property line,” along with the authorization to regulate the size of yards and location of buildings in the zoning enabling act, provided the town valid authority to establish this rear yard setback requirement. The court also dismissed a claim of selective enforcement, noting the plaintiff has the burden of showing the ordinance had been implemented with “an evil eye and uneven hand” and the record was devoid of any evidence of conscious and intentional discrimination.

Ashby v. Town of Cary, ___ N.C. App. ___, 588 S.E.2d 572 (2003)

Rezoning


The plaintiffs challenged a refusal of Cary to rezone a parcel in an existing commercial area along Walnut Street from low-density residential to a business conditional use district. The plaintiffs had secured a portion of the lot in question from the town in exchange for property needed for widening of the street and subsequently sought voluntary annexation. The proposed zoning was consistent with the small area plan applicable to the area when the land was acquired, the property annexed, and the rezoning petition submitted. However, concurrent with receipt of this rezoning petition, the town received preliminary recommendations from a new corridor plan for the area. Based on concerns with traffic congestion raised in the new planning report, the town denied the rezoning (despite a planning board recommendation for approval and the approval of another rezoning for commercial use the same evening in the same general area). The plaintiff contended that denial was arbitrary and capricious.


The court affirmed that a conditional use district rezoning decision is a purely legislative decision and is to be overturned only if the record before the town council at the time of decision demonstrates the decision had no foundation in reason and bore no substantial relationship to the public health, safety, morals, or welfare. If there is any plausible basis for the decision that has a basis in reason and relation to public safety, the decision must be affirmed. Here, the council’s stated concern about even minimal increase in traffic in a heavily congested area meets that standard of review.

Humane Society of Moore County, Inc. v. Town of Southern Pines, ___ N.C. App. ___, 589 S.E.2d 162 (2003)

Special use permit, Evidence, Remand


The plaintiff proposed to build a facility on a 12.5 acre tract in a “Planned Development” zoning district. The ordinance allowed “Veterinarian, Animal Clinic, Outside Kennel” as a conditional use in this district. The conditional use permit was denied on the grounds that the use was primarily an animal shelter and adoption facility and thus not permitted, that the use did not front a public road, that the use would substantially injure the value of adjoining property, and that it would not be in harmony with the surrounding area. On appeal, the superior court found the denial arbitrary and capricious, not supported by competent, substantial, and material evidence, and remanded with an order to issue the permit.


The court held a whole record review was appropriate for these allegations and affirmed the trial court order. The court concluded the evidence submitted established that the services to be offered (vaccination, testing, treatment, euthanasia, and adoption of animals) included those uses common to a veterinarian clinic and there was no evidence in the record to support a conclusion that adoption services would be the principal use of the facility. The court held the ordinance requirements that a project front on a public road were applicable only to a “subdivision” and this development was not a subdivision. The court held the evidence on property value impacts submitted by the town’s expert witness, an appraiser, was inadequate. The expert had testified that there was inadequate data regarding actual comparable value impacts of animal care facilities on adjoining properties, so case studies of other uses and opinions of kennel operators and neighbors were used. The court held these were speculative opinions and not the proper foundation for a finding on impacts on property values. The court held the evidence offered on harmony with the surrounding area (two landscape architects’ opinion regarding noise and odor) was similarly speculative and failed to take into consideration the proposed facility’s proximity to the county airport, mini-warehouses, and an existing animal hospital. Finally, the court held the order to issue the permit on remand did not deprive the town of the opportunity to impose conditions on the permit as the matter had been before the town board twice and the applicant had in fact consented to several modifications in the project to ameliorate its impacts.
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�. The notice and hearing requirements apply to all ordinances adopted under G.S. 153A, art. 18, and G.S. 160A, art. 19.


� For example, G.S. 63-33 sets the procedure to be followed if an airport approach protection ordinance is adopted as a separate ordinance rather than being incorporated into the zoning ordinance. It, for example, requires only one published notice of the public hearing and has no requirement for a mailed notice to property owners if its boundaries are changed.


�. 96 N.C. App. 533, 386 S.E.2d 439 (1989), review denied, 326 N.C. 486, 392 S.E.2d 101 (1990).


� 146 N.C. App. 470, 554 S.E.2d 657 (2001).


�. 127 N.C. App. 102, 488 S.E.2d 289, appeal dismissed, 347 N.C. 268, 493 S.E.2d 458, review denied, 347 N.C. 400, 496 S.E.2d 385 (1997). The ordinance in question required adult businesses to be located at least a thousand feet from dwellings, places of worship, schools, day care facilities, parks, and other adult businesses. Similar location requirements are usually included in zoning ordinances, but Onslow County was unzoned. The court held, “When a county adopts an ordinance designed to promote the health, safety and welfare of the county’s residents, N.C. Gen. Stat. 153A-121 [the general police power] empowers the county to adopt such ordinance without complying with the procedural safeguards provided in N.C. Gen. Stat. 153A-341 [the zoning enabling statute].” Id. at 106, 488 S.E.2d at 292. Other counties without zoning have used the general police power to adopt regulations on manufactured housing parks, junkyards, and other individual land uses.


�. See the discussion of interim zoning and moratoria infra pp. 00–00.


�. 103 N.C. App. 799, 407 S.E.2d 283 (1991).


� ___ N.C. App. ___, 586 S.E.2d 849 (2003).


�. Caution on the terminology used in these analyses is warranted. Planners, commentators, and the courts sometimes use very similar terms to describe different concepts. Therefore, labels—contract zoning, contingent zoning, conditional zoning, and conditional-use-district zoning—should be used advisedly.


� These statutes also acknowledge that regulations may differ from one district to another. They also provide exceptions to the uniformity requirement when additional restrictions are imposed through an overlay zoning district or a special or conditional use district.


�. 6 N.C. App. 102, 169 S.E.2d 487 (1969). 


� 145 N.C. App. 222, 551 S.E.2d 186 (2001). 


� The court questioned the relevance of Decker in Massey v. City of Charlotte, noting it applied only to general use district zoning and was decided prior to Chrismon.145 N.C. App. 345, 351, 550 S.E.2d 838, 843, review denied, 354 N.C. 219, 554 S.E.2d 342 (2001). Kerik, a contemporaneous decision, illustrates Decker’s continuing vitality outside of the conditional use district/conditional zoning context.


�. Allred v. City of Raleigh, 277 N.C. 530, 178 S.E.2d 432 (1971) and Blades v. City of Raleigh, 280 N.C. 531, 187 S.E.2d 35 (1972).


�. See, e.g., 1975 N.C. Sess. Laws ch. 671, § 92 (Durham city). 1989 N.C. Sess. Laws (1990 Sess.) ch. 950 extended this authority to Durham County. The submission of a development plan when a petition for a rezoning is made is at the option of the landowner. Similar local legislation includes 1989 N.C. Sess. Laws ch. 430 (Knightdale) and ch. 611 (Zebulon). 


�. 323 N.C. 293, 372 S.E.2d 564 (1988).


� 145 N.C. App. 222, 551 S.E.2d 186 (2001). 


�. 322 N.C. at 635, 370 S.E.2d at 593. Most states traditionally held such bilateral agreements illegal. See, e.g., Hartnett v. Austin, 93 So.2d 86 (Fla. 1956); Baylis v. City of Baltimore, 148 A.2d 429 (Md. 1959); Houston Petroleum Co. v. Automotive Prods. Credit Ass’n, 87 A.2d 319 (N.J. 1952).


� 323 N.C. 293, 299, 372 S.E.2d 564, 568 (1988).


�. This fact produced a split on the court in Chrismon and Hall. The dissenters would have held that a rezoning based on a specific proposal was illegal contract zoning whether or not there was a reciprocal agreement.


�. The North Carolina Supreme Court has approved the use of unmapped floating zones for planned-unit developments and planned industrial parks, Armstrong v. McInnis, 264 N.C. 616, 142 S.E.2d 670 (1965), and shopping centers, Allgood v. Town of Tarboro, 281 N.C. 430, 189 S.E.2d 255 (1972).


�. 1973 N.C. Sess. Laws ch. 381 (Winston-Salem and Forsyth County), ch. 485 (Surry County and its municipalities), and ch. 1283 (Charlotte-Mecklenburg County). The Greensboro ordinance was adopted under the city’s general zoning authority.


�. 1985 N.C. Sess. Laws ch. 607. In Chrismon v. Guilford County, 322 N.C. 611, 370 S.E.2d 579 (1988), the court ruled that the zoning-enabling statutes provided adequate statutory authority for conditional-use-district zoning even before this specific authorization was adopted.


�. 322 N.C. 611, 370 S.E.2d 579 (1988). 


� Village Creek Property Owners’ Assoc., Inc. v. Town of Edenton, 135 N.C. App. 482, 520 S.E.2d 793 (1999).


�. Some ordinances more closely bind the two decisions by providing for an automatic repeal of the conditional-use district if the conditional use itself ceases.


�. See Table 2 in Chapter 1 for a summary of the different legal implications of legislative and quasi-judicial zoning decisions. As the court of appeals noted in Graham v. City of Raleigh, 55 N.C. App. 107, 284 S.E.2d 742 (1981), review denied, 305 N.C. 299, 290 S.E.2d 702 (1982), in reviewing a rezoning:


The procedures established under the General Statutes, Raleigh City Charter, and Raleigh City Code provide the basis for a legislative, rather than a judicial determination on the part of the City Council. Zoning petitioners are not required to offer evidence nor is the legislative body required to make findings that the requested rezoning promotes the health, morals, or general welfare of the people of Raleigh.


Id. at 110, 284 S.E.2d at 744. The zoning-enabling statute itself further blurs the boundary between the rezoning and permitting dimensions of these decisions. In 1991 G.S. 160A-385(a) was amended to provide that a protest petition, a device to require an extraordinary majority for a legislative zoning amendment, does not apply to certain conditional-use-district amendments. The amendments covered include those dealing with the size of buffers and screening, which are more appropriately permit conditions than district standards. Protest petitions are discussed in Chapter 3.


� In Ashby v. Town of Cary, ___ N.C. App. ___, 588 S.E.2d 572 (2003), the court affirmed that a conditional use district rezoning decision is a purely legislative decision and is to be overturned only if the record before the town council at the time of decision demonstrates the decision had no foundation in reason and bore no substantial relationship to the public health, safety, morals, or welfare. If there is any plausible basis for the decision that has a basis in reason and relation to public safety, the decision must be affirmed. 


�. 322 N.C. 611, 622–23, 370 S.E.2d 579, 586 (1988) (citations omitted).


�. 124 N.C. App. 777, 478 S.E.2d 648 (1996).


� 145 N.C. App. 345, 550 S.E.2d 838, review denied, 354 N.C. 219, 554 S.E.2d 342 (2001).


�. In response, Charlotte, Mecklenburg County, and the other cities within the county sought local legislation to authorize conditional zoning without having a quasi-judicial conditional use permit as part of the process. S.L. 2000-84 (S 1288) did so for Charlotte, Cornelius, Davidson, Huntersville, Matthews, Mint Hill, and Pineville. S.L. 2000-77 (S 1289) did so for Mecklenburg County. These bills allowed creation of "conditional zoning districts" with individualized development standards (termed "rules, regulations, and conditions") adopted as part of the ordinance. Property can only be rezoned to such a district "in response to and consistent with" a petition filed by the property's owner. The petition must include a site plan, a specification of the actual use planned, and any rules, regulations, or conditions that will govern development of the site. The petitioner must conduct at least one community meeting on the proposal prior to the official hearing on the rezoning. The rezoning decision is to be made "in consideration of" relevant land use plans for the area, including the comprehensive plan, strategic plans, district plans, area plans, neighborhood plans, corridor plans, and other land use policy documents. These rezonings may not be made between the date of election of a new governing board and the time that new board takes office. Although Massey held conditional zoning to be permissible under the state’s general zoning enabling act, Charlotte sought and obtained local legislation to make permanent its explicit authorization to use conditional zoning. S.L. 2001-276 did this for the seven municipalities in Mecklenburg County and S.L. 2001-275 did so for Mecklenburg County.


� The court cited the Chrismon standard that the rezoning be upheld if it is “reasonable, neither arbitrary nor unduly discriminatory, and in the public interest.” Id. at 349, 550 S.E.2d at 842. See also Ashby v. Town of Cary, ___ N.C. App. ___, 588 S.E.2d 572 (2003)(conditional use district rezoning is to be overturned only if it has no foundation in reason and bears no substantial relationship to the public health, safety, morals, or welfare).


� On the contrary, the court noted “Nothing in Chrismon suggests that the Board [of County Commissioners] engaged in a two-step, part legislative, part quasi-judicial process which would warrant the “competent and material evidence” standard of review. Rather, the re-zoning decision and the decision regarding the conditional uses that would be allowed on the land were determined in a single proceeding.” Id. at 351, 550 S.E.2d at 843.


�. 149 N.C. App. 509, 562 S.E.2d 18, review denied, 355 N.C. 758, 566 S.E.2d 482 (2002). This case involved neighbors’ challenges to two Charlotte rezonings. The first rezoned 11.6 acres from an Office district to a Mixed Use Development district. The second rezoned the 95.6 acre site of SouthPark Mall from Shopping Center and Office Districts to a Commercial Center District. Both rezoning petitions included site plans, specifications of proposed uses, and proposed site-specific development guidelines. In each rezoning the council specified that the general zoning ordinance provisions for the respective districts, the site plans, and the additional individualized proposed regulations and conditions all constituted the binding zoning regulations for each property. As a spot zoning allegation was not argued on appeal, the court deemed that issue abandoned by the plaintiffs.


� In most situations procedural due process is not an issue in legislative rezoning decisions as neither the owner nor the neighbors have a property right in the existing zoning. Here the court noted procedural due process only applied if a party’s vested property rights were affected, and “even assuming Plaintiff’s have a vested right” the notice and hearing procedures used for legislative zoning decisions were adequate. Id. at 518, 562 S.E.2d at 25.


�. 322 N.C. 611, 370 S.E.2d 579 (1988). The case is described in detail in Philip P. Green, Jr., Two Major Zoning Decisions: Chrismon v. Guilford County and Hall v. City of Durham, Loc. Gov’t L. Bull. No. 34 (Institute of Government, Nov. 1988).


� “Defendant agures, and the Court agrees, that as a general proposition a municipality’s zoning actions are presumed to be reasonable and valid. However, when assessing a municipality’s actions that are constured to be spot zoning, we note that this Court has set aside the afrementioned presumption in favor of requiring  the municipality to offer a “clear showing” that there was a “reasonable basis” for its decision.” Good Neighbors of South Davidson v. Town of Denton, 355 N.C. 254, 258 n.2, 559 S.E.2d 768, 771 (2002) (citations omitted). See also Kerik v. Davidson County, 145 N.C. App. 222, 551 S.E.2d 186 (2001) (applying heightened review to alleged contract zoning).


�. In Chrismon this was posed thus: “[D]id the zoning authority make a clear showing of a reasonable basis for the zoning?” 322 N.C. 611, 627, 370 S.E.2d 579, 589 (1988).


�. 322 N.C. at 628, 370 S.E.2d at 589 (citations omitted).


�. Good Neighbors of South Davidson v. Town of Denton, 355 N.C. 254, 258, 559 S.E.2d 768, 771 (2002).


� 355 N.C. 254, 559 S.E.2d 768 (2002).


�. Id. at 261, 559 S.E.2d at 773.


�. Id. at 262, 559 S.E.2d at 774.


�. "A special exception within the meaning of a zoning ordinance is one which is expressly permitted in a given zone upon proof that certain facts and conditions detailed in the ordinance exist. It is granted by the board, after a public hearing, upon a finding that the specified conditions have been satisfied.”  In re Application of Ellis, 277 N.C. 419, ___, 178 S.E.2d 77, __ (1971). The North Carolina enabling statutes were amended in 1967 to explicitly allow use of conditional and special use permits. Ch. 1208, 1967 Laws of N.C. This provision, now codified in G.S. 153A-340 and 160A-381, provides:


The [zoning] regulations may also provide that the board of adjustment or the city council may issue special use permits or conditional use permits in the classes of cases or situations and in accordance with the principles, conditions, safeguards, and procedures specified therein and may impose reasonable and appropriate conditions and safeguards upon these permits.


�. Ch. 891, 1981 Laws of N.C. This provision is now codified at N.C. G.S. 153A-___ and 160A-___.


�. 275 N.C. 155, 166 S.E.2d 78 (1969). 


�. Id. at 165, 166, 166 S.E.2d at 85.


�. In re Ellis, 277 N.C. 419, 178 S.E.2d 77 (1970). Also see Town of Spruce Pines v. Avery County, 346 N.C. 787, 488 S.E.2d 144 (1997) (upholding water supply watershed protection statute, noting guiding standards need be only as specific as circumstances permit); Adams v. North Carolina Department of Natural and Economic Resources, 295 N.C. 683, 249 S.E.2d 402 (1979) (upholding delegation of rule-making and quasi-judicial authority to state Coastal Resources Commission); City of Roanoke Rapids v. Peedin, 124 N.C. App. 578, 478 S.E.2d 528 (1996) (impermissible for county board of health to make legislative judgments in its rule-making).


�. 277 N.C. 419, 178 S.E.2d 77 (1971).


�. Keiger v. Bd. of Adjustment I, 278 N.C. 17, 23, 178 S.E.2d 616, 620 (1971). 


�. 299 N.C. 211, 261 S.E.2d 882 (1980).


�. 53 N.C. App. 753, 281 S.E.2d 761 (1981).


�. 13 N.C. App. 688, 187 S.E.2d 496, cert. denied, 281 N.C. 314, 188 S.E.2d 897 (1972).


�. C.C. & J. Enterprises, Inc. v. City of Asheville, 132 N.C. App. 550, 512 S.E.2d 766 (1999).


�. Humble Oil & Refining Co. v. Board of Aldermen, 284 N.C. 458, 468, 202 S.E.2d 129, 136 (1974). 


� Wade v. Town of Ayden, 125 N.C. App. 650, 482 S.E.2d 44 (1997). The court held the ordinance requirements on information required for an application were binding on the board and it had no authority to consider an incomplete application. Also see Richardson v. Union County Bd. of Adjustment, 136 N.C. App. 134, 523 S.E.2d 432 (1999) (ordinance may grant some flexibility to administrator to accept more or less technical information than is specified for the application).


�. Howard v. City of Kinston, 148 N.C. App. 238, 246, 558 S.E.2d 221, 227 (2002); SBA, Inc. v. City of Asheville, 141 N.C. App. 19, 27, 539 S.E.2d 18, 22 (2000); Clark v. City of Asheboro, 136 N.C. App. 114, ___, 524 S.E.2d 46, __ (1999); Triple E Associates v. Town of Matthews, 105 N.C. App. 354, 413 S.E.2d 305, review denied, 332 N.C. 150, 419 S.E.2d 578 (1992); Harts Book Stores, Inc. v. City of Raleigh, 53 N.C. App. 753, 281 S.E.2d 761 (1981). The same rule of entitlement upon showing all standards have been met applies to subdivision plat approvals. See, e.g., William Brewster Co., Inc v. Town of Huntersville, ___ N.C. App. ___, ___ S.E.2d ___ (2003).


�. Signorelli v. Town of Highlands, 93 N.C. App. 704, 379 S.E.2d 55 (1989); Charlotte Yacht Club, Inc. v. County of Mecklenburg, 64 N.C. App. 477, 307 S.E.2d 595 (1983). 


�. AT&T Wireless PCS, Inc. v. Winston-Salem Zoning Bd. of Adjustment, 172 F.3d 307 (4th Cir. 1999).


�. 299 N.C. 211, 261 S.E.2d 882 (1980),


�. 356 N.C. 1, 565 S.E.2d 9 (2002). 


� This case is discussed further at notes __ below.


� ___ N.C. App. ___, ___, 584 S.E.2d 103, 106 (2003). See also SBA, Inc. v. City of Asheville, 141 N.C. App. 19, 539 S.E.2d 18 (2000).


� Nash County Unified Development Ordinance, § 4-7.5(J) (1998), quoted in Hopkins v. Nash County, 149 N.C. App. 446, 450, 560 S.E.2d 592, 595 (2002). The ordinance also specified that the permit “may” be denied upon concluding “more probably than not” that the standards would not be met. Id. 


� 356 N.C. 1, 565 S.E.2d 9 (2002).


� Id. at 17, 565 S.E.2d at 20.


� ___ N.C. App. ___, ___, 584 S.E.2d 103, 106 (2003). 


� 139 N.C. App. 269, 533 S.E.2d 525, review denied, ___ N.C. ___, 546 S.E.2d 397 (2000). 


� 136 N.C. App. 114, 524 S.E.2d 46 (1999). In Cox v. Hancock, ___ N.C. ___, 586 S.E.2d 500 (2003), the court upheld issuance of a special use permit for an apartment building where the applicant presented testimony on traffic control, positive impacts on surrounding property values, storm water drainage, and compatibility with surrounding neighborhood and the neighbors had only generalized objections.


�. 116 N.C. App. 638, 448 S.E.2d 858 (1994), review denied, 338 N.C. 671, 453 S.E.2d 186 (1995).


�. 93 N.C. App. 704, 379 S.E.2d 55 (1989).


� 356 N.C. 1, 565 S.E.2d 9 (2002).


� ___ N.C. App. ___, 589 S.E.2d 162 (2003). The appraiser testified that data on impacts of comparable facilities were not available and had based his testimony on seven case studies based on inquires of appraisers, assessors, brokers, developers, and land owners near other objectionable land uses.


� 134 N.C. App. 502, ___, 521 S.E.2d 717, ___ (1999), review denied, 351 N.C. 357, 541 S.E.2d 714 (2000). See also Huff v. Thornton, 287 N.C. 1, 213 S.E.2d 198 (1975); Zagaroli v. Pollock, 94 N.C. App. 46, 379 S.E.2d 653, review denied, 325 N.C. 437, 384 S.E.2d 548 (1989) (allowing real estate developer testimony relative to property value).


� 139 N.C. App. 269, 533 S.E.2d 525, review denied, ___ N.C. ___, 546 S.E.2d 397 (2000).


�. 141 N.C. App. 19, 539 S.E.2d 18 (2000).


�. Id. at __, 539 S.E.2d at __.


�. 299 N.C. 211, 216, 261 S.E.2d 882, 886 (1980) (quoting A. Rathkopf, 3 Law of Zoning and Planning, 54-5 (1979)).


�. 53 N.C. App. 753, 281 S.E.2d 761 (1981).


� 149 N.C. App. 446, 560 S.E.2d 592 (2002).


�. 141 N.C. App. 19, 539 S.E.2d 18 (2000). In Mann Media, Inc. v. Randolph County Planning Board, 356 N.C. 1, 565 S.E.2d 9 (2002), the court noted in dicta that inclusion of a use as a special or conditional use in a particular district establishes a prima facie case that the use is in harmony with the general zoning plan, but that presumption may be rebutted in the hearing. Id. at 19, 565 S.E.2d at 20.


�. 115 N.C. App. 319, 444 S.E.2d 639, review denied, 337 N.C. 807, 449 S.E.2d 758 (1994).


�. 94 N.C. App. 764, 381 S.E.2d 349 (1989).


� ___ N.C. App. ___, 589 S.E.2d 162 (2003). 


�. 115 N.C. App. 319, 444 S.E.2d 639, review denied, 337 N.C. 807, 449 S.E.2d 758 (1994).


�. 141 N.C. App. 19, 539 S.E.2d 18 (2000).


� 148 N.C. App. 238, 558 S.E.2d 221 (2002).


�. 105 N.C. App. 354, 413 S.E.2d 305, review denied, 332 N.C. 150, 419 S.E.2d 578 (1992). The court reached a similar conclusion in a case involving preliminary plat approval, holding speculative comments about the impact of traffic on children playing in the street was an inadequate basis for plat denial. Guilford Financial Services, LLC v. City of Brevard, ___ N.C. ___, ___ S.E.2d ___ (2003) (per curiam, adopting dissent in150 N.C. App. 1, 563 S.E.2d 27 (2002)).


�. 80 N.C. App. 438, 342 S.E.2d 545, review denied, 317 N.C. 703, 347 S.E.2d 41 (1986).


�. 76 N.C. App. 231, 332 S.E.2d 503, review denied, 315 N.C. 183, 337 S.E.2d 857 (1985).
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