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emonstrated by (1) lethal blows dealt to the victim when he was helpless, {23 the brutal manner of the killing, and (3} defendant's failure to
zek helo or medical assistance for the victim, Evidence of the victim's sexual orientation was orooerly excluded because it did not indicate
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KUMMARY OF ARGUMENT

The Florida Supreme Court came within one vote of allowing the statutory scheme enacted by the
Florida Legslature before election day to decide the outcome of the presidential election. Had it done <o, no
major constitutional confrontations or inter branch disputes would hawve resulted.  Instead, a bare majonty
izsued a decision that created new law never enrsioned by the Florida Legislature. That decision
necessitated a sprint to this Court and substantially icreased the hkelihood of legizlative intervention at the
state and federal levels. The decision below squarely conflicts with this Court presmous muling, At 11 § 1 ocl
2,and 311.5.C & 5 This Court should reverse this decision so that Florida may return to the course mapped
out by the Florida Legislature.

As this Court recogmized m Bush, the Constitution expressly delegates plenary authority to state
lezislatures to determune the marmer for the appomntment of electors. See Art 11, § 1, cl 2. The text, history
and judicial mterpretation of Art 1L § 1 cl 2 all demonstrate the plenary authonty of state legislatures over
the appointment of electors. State-court decisions that isnore or override statutory provisions soverning the
appointrnent of electors raize issues of constitutional magnitude.

The decision below features precizely the knd of judicial overreaching Article 1T forbads. See Arcument
IV, ifre at 20-30. Hawing rewritten the statutory deadlines i its first decision, and hawing faled as yet to
comply with this Court's remand order in Bush, the court below promulgated a judge-made amendment to its
judeze-made deadline. It then usurped the remedial authority that the statute gives solely to the tnal court and
dewized a remedy inconsistent with the statutory recount provisions and totally at odds wath the statutory
respect for the decistons of local canvassing hoards.

To makes matters worse, the court helow applied this new legslative scheme of its own design
retroactively i contravention of 3 U.S.C. § 5 Article IT grants state legislatures the preernent role in the

Sec 1

112
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SUMMARY OF ARGUMENT

The Florida Supreme Court came within one wote of allowing the statutory scheme enacted hy the
Florida Lemslature hefore election day to decide the outcome of the presidential election. Had it done so, no
tnajor constitutional confrontations or inter branch disputes would have resulted. Instead, a bare majority
1zsued a decision that created new law never enwisioned by the Florida Legizlature. That decision
necessitated a sprint to this Court and substantially mereased the likelihood of legislative intervention at the
state and federal levels. The decision below squarely conflicts with this Cowrt previous ruling, At 1L § 1 cl
2, and 311.8.C. & 5 This Court should reverse this decision so that Florida may return to the course mapped
out by the Florida Legislature.

As this Court recogmized in Bush, the Constitution expressly delegates plenary authority to state
legislatures to deterroine the manner for the appomtment of electors. See Art 11, § 1, cl. 2. The text, hustory
and udicial mterpretation of Art 1L & 1 cl 2 all demonstrate the plenary authority of state legislatures over
the appointment of electors. State-court decisions that ignore or overnde statutory provisions governing the
appointment of electors raise 1ssues of constititional magnitude.

The decision below features precisely the land of udicial overreaching Article IT forbads, See Arcument
IV, isgfie at 20-30. Hawving rewritten the statutory deadlines i its first decision, and hawving failed as vet to
comply with this Court's remand order in Bush, the court below promulgated a judge-made amendment to its
judge-made deadline. It then usurped the remedial authority that the statute gives solely to the trial court and
dewised a remedy mconsistent with the statutory recount provisions and totally at odds wath the statutory
respect for the decisions of local canvassing hoards.

To makes matters worse, the court below applied this new legislative scheme of its own design
retroactively i contravention of 3 U.5.C. § 5. Article II grants state legislatures the preeminent role in the
appomtment of electors, and 3 U.3.C. § 5 inposes a bmitation on retroactive lawmaking. The Florida

Cwwrerne ot e imdicial lasaalrse tialated hath theee aromncinne s ltanemicls




Edit Miew Inserk Format Tools Table ‘Window Help

EEL S8RV BB I 0o

%D@§§ﬂ|mﬂ % - (3,

MR

JNDrmaI = Times New Roman = 11 -

b sy =

Il
(Tl

11

[]
I~

>

under the cnnst:lmtmn or laws |:|f F1|:|r1da in I:IthEI’ cnntexts ﬁ..thn:le I1 makes the Fll:unda Leglslature SUPTEME
over the Florida courts in the matter at hand. By rewriting the Lemslature's enactments helow m the service
of itz own wiew of the proper method for appointing electors, the Florida Supreme Court reversed the
allocation of authority expressly provided by Art 1L § 1 cl 2. As explained supra, such statecourt judicial
legislation concerning the appointment of electors does not merely raise 1ssues of state law--that practice
violates the federal Constitution.

In strilting contrast to the Florida Suprerne Court's arrogation of authority to decide the tanner i which
Florida's electors should be appointed, other States' supreme courts have confirmed the primacy of the state
legizlature in such disputes. Ses, ez, State ex rel. Beeson v, Marsh, 34 N 2d 279, 2586 (Meh, 1348}
{rejecting claun that legislature's chosen method of selecting electors wiolated state constitution and holding
that legislature's power under Article [T was, i any event, plenary); In re Opintons of Justices, 1864 WL
1585, at *5 (M H. July 19, 1864) ("the whole discretion as to the manner of the appointment 15 lodged, in the
hroadest and most ungualified terms, i the legislatre™); In re Opindon of the Justices, 113 A
(reaffirming the court's 1864 opinion and holding that "as the manner of making the appomnmtment 13 left to the
Legislature of each state, there can he no constitutional objection to the scheme now proposed™). @

The litnited federal case law confinms the plenary authority of the state legislabire. The decision in Case
of Electoral College, 8 F. Cas 427 (C.C.D.5.C. 1876) (partially unpasinated), an extraordinary habeas
corpus case arising out of the disputed presidential election of 1876, demonstrates that a state court's
mterference i a dispute concerning the appomtment of electors clearly abndges the state legslature's
Sl g i bl gty i N W W cith Carolina law vested state election officials wath the
:m’rhu: 11'" nl it unl toc HHH 't :|11|1 t:l.]'l{l].:l.h" v Hh‘ ﬂlt' :LL o ’fll I1E'|:1|1r " :lll cases 1.111!21!31‘ IZII'I:ItE'E-t Elnl:l contest th:at

tha South Carolina government, because the state supreme court ordered the officials simply to agoregate the
local returns and to report the total, without looking hevond the face of the returns or considening any
protests or contests. After the officials had certified thewr detertnination of the election in accordance with
their independent performance of their statutory duties, the state supretne court ordered themn to certify a

* This reasoning, however, does not render the specific delegation to the state legislatures a nullity. &5 the Court
explained, "the insertion of those words [specifying that such power resides in each legislature], operat[es] as a
limitation upon the state in respect of any attempt to citcumscribe the legislative power" 146 1T 3 at 25

5/12
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under the constitution or laws |:|f F1|:|r1da in other cnntexts ﬁ..thn:le II makes the Fll:unda Leglslature SUPTEmE
over the Florida courts in the matter at hand. By rewriting the Lemslature's enactments helow m the service
of itz own wiew of the proper method for appointing electors, the Florida Supreme Court reversed the
allocation of authority expressly provided by Art 1L § 1 cl 2. As explained supra, such statecourt judicial
legislation concerning the appointment of electors does not merely raise 1ssues of state law--that practice
violates the federal Constitution.
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broadest and most ur date. See 8 F Cas at 43 |13 4
(reaffirming the cour ] nointment 18 left to the
Legislature of each ¢ nposed") o

Thi litriited failsd [ Inzert a hyperlink in myp docurient, The decision in Case
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preemunent authority under At 1L § 1 cl 2
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tha Snuth Carolina govertnent, because the state supreme court ordered the officials simply to agoregate the
local returns and to report the total, without looking hevond the face of the returns or considening any
protests or contests. After the officials had certified thewr detertnination of the election in accordance with
their independent performance of their statutory duties, the state supretne court ordered themm to certify a

* This reasoning, however, does not render the specific delegation to the state legislatures a nullity. &5 the Court
explained, "the insertion of those words [specifyring that such power resides in each legislature], operat[es] as a
Limitation upon the state in respect of any attempt to citcumscribe the legislative power" 146 1T 3 at 25
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1. Weber v. Shelley, Mo, 02-55726 , UNITED STATES COURT OF APPEALS FOR THE NINTH CIRCUIT , 347 F.3d 1101; 2003 U.S. App.
LEXIS 21979; 62 Fed. R, Evid. Serv. (Callaghan} 1194; 2003 Cal. Daily Op. Service 9373, October 8, 2003, Argued and Submitted,
Pasadena, California, October 28, 2003, Filed

OVYERYIEW: Newly-installed touchscreen voting system was not unconstitutional as it did not constitute differential treatment
between voters, was a reasonable choice, protected against fraud, and advanced a number of important state interests.

CORE TERMS: voting, ballot, touchscreen, election, voter, right to vote, requlation, balloting, accuracy, manipulation ...

.. official capacity as California Secretary of State; MISCHELLE TOWMNSEND, in her ...
. Bill Jones, as California Secretary of State. Fed. F. App. ...
. defendant-appellee California Secretary of State. Robert M. Pepper, ...
. reliability, and feasibility by the Secretary of State of California.Susan Marie ...
. ability to audit and verify election results, and that the impact on her right to ...
... Bill Jones, the California Secretary of State (for whom we have substituted the current ...
. IThe Secretary of State of California is the chief election officer of the state. Cal. Elec. Code § 19100 et seq. ...
. far the general supervision of elections and administration of the election laws. His duties include ...
... approved according to Federal Elections Commission (FEC) and Mational Association of State Election Directors (NASED)
standards. The ...
. Yote Tabulation Systems, Election Observer Panel Plans, and ...
. s5.ca.gov/elections/vsp_procedures. pdf. The ...
. auditable for the purpose of an election recount or contest procedure; to comply with appropriate ...
. adopt for use at elections any kind of voting system, any ...
. involved has been approved by the Secretary of State or specifically authorized by ...
. eligibility has been verified by an election official is given a ...
... woter returns to the precinct election officer. The card cannot be used again without the election officer activating it. After
the ...
. wotes to a central elections headquarters through the county's ...
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KUMMARY OF ARGUMENT

The Florida Supreme Court came within one vote of allowing the statutory scheme enacted by the
Florida Legislature before election day to decide the outcome of the presidential election. Had it done so, no
major constitutional confrontations or inter branch disputes would have resulted. Instead, a bare majonty
izsued a decision that created new law never ensisioned by the Florida Legislature. That decision
necessitated a sprint to this Court and substantially mcreased the likelihood of legislative intervention at the

state and federal levels. The decision below squarely conflicts with this Court presmous mulmg, Art 11 § 1 cl

2,and 310.5.C & 5 This Court should reverse this decision so that Florida may return to the course mapped
out by the Florida Legislature.

As this Court recogtuzed m Bush, the Constitution expressly delegates plenary authority to state
legislatures to determune the marmer for the appontment of electors, See Art 11, § 1, cl 2 The text, history
and judicial mterpretation of Art 1L § 1 cl 2 all demonstrate the plenary awthonty of state legislatures over
the appointment of electors. State-court decisions that ignore or overnde statutory provisions governing the
appointrent of electors raize i2sues of constitutional magnitude.

The decision helow features precizely the lind of judicial overreaching Article IT forbids. See Aroument
IV, isgfre at 20-30. Hawing reweritten the statutory deadlines i its first decision, and hawing faled as yet to
cotnply with this Court's retnand order in Bush, the court below promulzated a judze-made amendment to its
judege-made deadline. It then usurped the remedial authority that the statute gives solely to the tnal court and
dewised a remedy inconsistent with the statutory recount provisions and totally at odds wath the statutory
respect for the decisions of local canvassing boards,

To makes matters worse, the court helow applied this new legslative scheme of itz own design
retroactvely i contravention of 3 U.5.C. § 5. Article I grants state legslatures the preermnent role m the
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FEDERAL RIGHTS TO HAVE FLORIDA'S ELECTORES APPOINTED PURSUANT TO
THE RULES ESTABELISHED BY THE FLORIDA LEGISLATURE

This Court has jurisdiction over this case because the Flonda Supreme Court rejected a
"right, privilege, or tnmuonity .. clatmed under the Constitution . . . or statutes of . .. the United
States " 28 .S C & 1257 Swpadie Pephnner aroued below that the Florida Supreme Court could
not reject the rules mmposed by the Florida Legslature and substitute itz own deadlines without
violating, mter alia, At IL § 1 cl 2, 3 UE C § 5 Seprdim ond thye Court's mandate in Bush,
The Florida Supreme Court implicitly rejected those arouments and infringed Petitioner's federal
rights.

The Florida Supreme Cowt likewise demed Arnct's rights under At IL § 1cl 2 and 3
U.5.C & & dhepdi® o haye the electors from thewr State appointed "in such Manner as the
Legslature thereof may direct” Art 1L § 1 cl 2 Asexplaned inffa, Art 1L § 1 cl 2, orants
hoth Petitioner and Atmici a federal constitutional right to have Florida electors i the electoral
college appointed i accordance with the laws enacted by the Flonda Legislature. By
misinterpreting the relevant Florida statutes, 1gnoring deadlines clearly imposed by the Florida
Legizlature, and creating new deadlines out of whole cloth, the decision below deprives Petihioner
and Amuci of federal nghts, 28 U.5.C § 1257 Sepadi® ot thiz Court with jurisdiction to correct
that demal of federally-protected rights.

Respondents' msistence that the Constitution leaves election matters to the States cannot
defeat this Court's jurisdiction. This Court has emphasized that all federal elections, especially
presidential elections, wnplicate important federal interests ! The more fundamental problem with

I See, ez, Burroughs v. United States, 290 1.5, 534, 547 shepardize (1 92.0) (aelbnowledging
"clear" federal interest in "protecting the election of [the] President and Wice President
from corruption"); Ex parte Yarbrough, 110 7.5, 651, 666, 662 shepadize gy 4 aping
tederal government's "essential” interest in ensuring "that the votes by which its members
of congress and its president are elected shall be the free votes of'the electors, and the
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FEDERAL RIGHTS TO HAVE FLORIDA'S ELECTORS APPOINTED PURSUANT TO
THE RULES ESTABLISHED BY THE FLORIDA LEGISLATURE

This Court has jurisdiction over this case because the Flonda Supreme Court rejected a
"right, privilege, or tnmuonity .. clatmed under the Constitution . . . or statutes of . .. the United
States " 28 .S C & 1257 Swpadie Pephnner aroued below that the Florida Supreme Court could
not reject the rules mmposed by the Florida Legslature and substitute itz own deadlines without
violating, mter alia, At IL § 1 cl 2, 3 UE C § 5 Seprdim ond thye Court's mandate in Bush,
The Florida Supreme Court implicitly rejected those arouments and infringed Petitioner's federal
rights.

The Florida Supreme Cowt likewise demed Arnct's rights under At IL § 1cl 2 and 3
U.5.C & & dhepdi® o haye the electors from thewr State appointed "in such Manner as the
Legslature thereof may direct” Art 1L § 1 cl 2 Asexplaned inffa, Art 1L § 1 cl 2, orants
hoth Petitioner and Atmici a federal constitutional right to have Florida electors i the electoral
college appointed i accordance with the laws enacted by the Flonda Legislature. By
misinterpreting the relevant Florida statutes, 1gnoring deadlines clearly imposed by the Florida
Legizlature, and creating new deadlines out of whole cloth, the decision below deprives Petihioner
and Amuci of federal nghts, 28 U.5.C § 1257 Sepadi® ot thiz Court with jurisdiction to correct
that demal of federally-protected rights.

Respondents' msistence that the Constitution leaves election matters to the States cannot
defeat this Court's jurisdiction. This Court has emphasized that all federal elections, especially
presidential elections, wnplicate important federal interests ! The more fundamental problem with

I See, ez, Burroughs v. United States, 290 1.5, 534, 547 shepardize (1 92.0) (aelbnowledging
"clear" federal interest in "protecting the election of [the] President and Wice President
from corruption"); Ex parte Yarbrough, 110 7.5, 651, 666, 662 shepadize gy 4 aping
tederal government's "essential” interest in ensuring "that the votes by which its members
of congress and its president are elected shall be the free votes of'the electors, and the
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