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This memo summarizes certain key provisions in three major bills (S 681, S 814, and S 518) adopted by the General Assembly last summer that affect local planning and land development regulation. 

The first bill, S.L. 2005-447 (S 681) (An Act to Clarify the Role of Counties and Cities in Regulating Certain Forestry Activities), became effective August 23, 2005. It has implications for local tree protection programs.

This memo also analyzes portions of two other bills that affect land subdivision control and development agreements. These two bills are S.L. 2005 – 418 (S 518) (An Act to Clarify and Make Technical Changes to City and County Planning Statutes) and S.L. 2005 - 426 (S 814) (An Act to Modernize and Simplify City and County Planning and Land-Use Management Statutes).  The land subdivision control and developer agreement portions of these bills became effective January 1, 2006. 

Tree Protection/Forestry Activity

 
In recent years there has been a growing interest among North Carolina municipalities in preserving stands of trees from destruction and protecting undeveloped areas from clearcutting.  Arguably local governments have had the necessary general legislative authority to protect trees and prohibit clearcutting.  Nonetheless, because of lingering doubts about the adequacy of statutory authority almost two dozen local governments have followed a conservative course by seeking local acts specifically authorizing them to undertake certain regulatory activities.  The debate during the past several years has pitted local governments and environmental groups against homebuilders and timbering interests. S. L. 2005-447 (S 681) resolved some of the questions about local government authority.


S.L. 2005-447 is intended to clarify local authority over certain forestry activities in a way that recognizes tree protection as an adjunct of land development regulation and the conversion of land from forestry to nonforestry use, but that restricts local authority in other respects.  First, G.S. 160A-458.5(b) generally prohibits cities from enforcing any regulation
 affecting forestry activity on forest land that is assessed at its present-use value for purposes of local property taxes. Such properties are typically found in rural areas, but are also not uncommon in urban fringe areas. In addition, municipal regulations generally may also not be applied to forestry activity conducted in accordance with a forest management plan prepared by a registered forester.
 


There are, however, a variety of exceptions to this general prohibition. Regulations adopted pursuant to a city’s planning, zoning, or land subdivision authority may be applied.
 Further, a city may regulate “activity associated with development.”
 Requirements for saving trees are typically applied when a development site plan is reviewed. However, some property owners wish to clear land in anticipation of development and to circumvent these regulations by timbering property or clearing land before a development application is ever submitted. See the discussion of that issue below.


A second important exception to the prohibition against local regulations concerns those regulations that are necessary to comply with any federal or State law, rule, or regulation.  If, for example, a local government regulation protecting buffers along a water course is required under state watershed protection or stormwater management rules, that regulation may be enforced by a local government notwithstanding the new prohibition.


A third exception allows a city to regulate trees within or affecting a municipal street right-of-way.  For example, a city may require the trimming of trees if limbs or roots impede the use of the right-of-way.


A fourth exception authorizes local governments that are permitted to regulate trees and forestry activity under existing local acts to continue to do.


One of the impost important issues separating forestry and development interests from local government and environmental interests concerns clearing of sites in anticipation of development.  The owner of land on the urban fringe may wish to harvest an old stand of timber before selling the land to a developer.  Or a development company that has invested in land may wish to harvest the timber either to enjoy the cash flow and to avoid having to comply with the land development and tree protection standards that would apply (or would have applied) were a development application to be submitted.


The remedy for this “clearing in anticipation of development” that was made available in much of the recent local legislation has been to allow the local government to withhold development permission for the property for a certain period of time after the clearing occurs.  The 2005 legislation adopts this approach.  A city may deny a building permit or withhold site or subdivision approval for a period of up to three years after the completion of a “timber harvest” if it results in the removal of “all of substantially all of the trees that were protected” under development regulations that apply (or would have applied) to the tract of land.
  If the harvest is a “willful violation” of local government regulations, development approvals may be withheld for a period of five years after the clearing.  Although withholding development permission seems like a strong remedy,
 the remedy is triggered only after a local government is prepared to demonstrate just how their tree protection standards would have applied to the development site.

Land Subdivision Control

Subdivision plat approval


S.L. 2005 – 418 (S 518), one of the two major planning bills to be enacted in 2005, includes several parts that affect the local government plat approval.  Sections 1.(a), 2.(a), 2.(b), 3.(a), and 3.(b) collectively amend GS 160A-371 and -373 (cities) and 153A-330 and -332 (counties) to make several sets of changes to plat approval arrangements. 


First, the amendments clarify that a local government may “elect to combine any of the ordinances authorized by this Article into a unified ordinance.” More specifically, G.S. 160A-363(d) now states that “(u)nless expressly provided otherwise, a city may apply any of the definitions and procedures authorized by law to any or all aspects of the unified ordinance and may employ any organizational structure, board, commission, or staffing arrangement authorized by law to any or all aspects of the ordinance.”  The statute appears to sanction the common practice of combining land subdivision regulations and zoning regulations into a single ordinance and integrating definitions, procedures, and organizational arrangements.


The second set of changes enables cities and counties to provide for the review and approval of sketch plans and preliminary plats as well as final plats and for different classes of subdivisions that are each subject to different review procedures.  These amendments codify current ordinance practice.

 
The third set of changes (G.S. 160A-373) provides that plats may be approved by any of a variety of groups--the city council, the council on the recommendation of a designated body, a planning board, a technical review committee, or some “other designated body” or staff person. The range of options now available suggests that subdivision plat approval may be treated as an administrative approval based on express, concrete standards the interpretation of which involves little discretion and requires no public hearing,
 or as a quasi-judicial approval that includes the interpretation of discretionary standards.
  

Appeals of subdivision plat review decisions


The 2005 amendments do not directly address the matter of how plat review decisions may be appealed within a local government.  The “flexibility” language of G.S. 160A-363(d), however, opens up the possibility that a local government ordinance may provide for the administrative appeal of plat review decisions in any number of ways.


Neither do the 2005 amendments address the manner in which plat review decisions may be made subject to judicial review.  Two rather different ways may be used to seek judicial review of local government decisions affecting the approval of a subdivision plat.  If plat approval involves purely ministerial action by public officials, mandamus is a proper remedy to compel approval if all ordinance standards have been met.
 Mandamus will also lie to review discretionary approval decisions when the discretion when appears to be have been abused or the action has been taken arbitrarily, capriciously, or in disregard of the law. Mandamus is also available to compel plat approval where the applicant has refused to comply with unauthorized or irrelevant approval conditions.
   In mandamus proceedings the superior court exercises original rather than appellate jurisdiction.  The general rules governing trials of actions at law and suits in equity control, and legal issues may be disposed of by summary judgment.  When used in conjunction with a writ of mandamus, certiorari may be used only for the ancillary purpose of bringing up governmental records and documents for use at the hearing.


Plat approval decisions may also be reviewed by a writ of certiorari.  Certiorari is designed to review, examine, and correct errors in proceedings of lower tribunals that are quasi-judicial or judicial in nature.  A local government may choose to employ a quasi-judicial process rather than an administrative or ministerial process where the ordinance authorizes the plat-approval board to hold a public hearing and the ordinance standards allow the exercise of discretion.
  The denial of a variance to a subdivision ordinance may also be reviewed by a writ of certiorari. 
 Review by a writ of certiorari is based solely on the record; outside evidence may not be considered.  The superior court exercises appellate rather than original jurisdiction, determining whether the evidence before the plat approval agency supports the agency’s action.  Proceedings in response to a writ of certiorari may not be joined with a cause of action alleging constitutional violations and actions for damages.
 

Subdivision ordinance standards


Sections 2.(a) and 2.(b) of S.L. 2005-418 (S 518) amend GS 160A-371 and 153A-330 insofar as these statutes concern the development standards in a subdivision ordinance.  These subsections provide that a decision on whether to approve a subdivision plat (whether preliminary or final) must be made “on the basis of standards explicitly set forth in the subdivision or unified development ordinance.”  Although the new act does not prohibit or circumscribe the use of discretionary standards in subdivision regulations, it requires that if decision criteria “require the application of judgment, those criteria must provide adequate guiding standards for the entity charged with plat approval.”
  Conditions may be imposed as a condition of plat approval to secure compliance with ordinance standards if the condition is constitutional, is authorized by statute, and is authorized by the ordinance.
    

Subdivision ordinance performance guarantees


Several additional changes to the subdivision statutes are included in S.L. 2005 – 426 (S 814).  Section 2.(a) amends GS 160A-372 (cities) to make several changes to the language of these statutes concerning the construction of “community service facilities.”  First, a subtle but important addition requires such facilities to be in accordance with not only local government policies and standards but “plans” as well.  This reference establishes more fully the link between subdivision requirements and external plans such as transportation plans and land-use plans.  In addition, the act rewrites existing language to clarify that performance guarantees are intended to assure successful completion of required improvements.  The final and perhaps most important addition  is language that declares that if a “performance guarantee” is required, the local government must provide a range of options or types of performance guarantees that are available to the developer.  These may include, but are not limited to, surety bonds and letters of credit. The new law then provides that the type of performance guarantee
 to be used shall be at the election of the developer, not the unit of local government.

Scope of land subdivision regulation


One subtle change can be found in the definition of “subdivision” in G.S. 160A-376 and G.S. 153A-335. Before, a land subdivision ordinance applied to divisions involving “two or more lots, building sites, or other divisions for the purpose of sale or building development.” Some local governments (mainly counties) have interpreted this language to allow the owner of a tract of land to sell a single building lot created from it without being subject to regulation.  The amended language provides that a regulated subdivision includes divisions into “two or more lots, building sites, or other divisions when any one or more of those divisions is created for the purpose of sale or development.” (Underlining added.)  The act effectively removes doubts about whether the ordinance applies to the “first lot out.”  

Remedies for subdivision ordinance violations


The remedies and sanctions available to North Carolina local governments for violations of a subdivision ordinance have always been weak. In 1975 the North Carolina Supreme Court held that the land subdivision statutes did not authorize the purchaser of an illegally subdivided lot to rescind the conveyance simply because the sale might be based on an illegal transaction.
  Similarly, the North Carolina Court of Appeals has held that statutory language allowing a city to bring action to enjoin the illegal subdivision or transfer of land does not authorize a city to invalidate such a conveyance either.
  Municipal authority to enjoin illegal subdivision or transfer does not extend to acts already completed at the time the legal action is instituted.  Further, the language of G.S. 160A-375 permitting a municipality to seek an injunction “requiring the offending party to comply with the subdivision ordinance” is necessarily limited to any threatened future subdivisions or conveyances of the property.  No such injunction may issue in the absence of evidence that those to be enjoined intend to subdivide or further subdivide land in the future.
 


Another remedy of interest to local governments for violations of a subdivision ordinance is the withholding of building permits. In 1985 the North Carolina Supreme Court ruled that building permits could not be withheld for lots in unapproved subdivisions because the land subdivision statute that provided penalties and remedies for illegal subdivision did not expressly authorize such.
  If, however, violations of the subdivision ordinance result in violations of the zoning ordinance, then a building permit may be denied to one whose lot violates zoning regulations.

 
Section 3.(a) and 3.(b) of  S.L. 2005 – 426 amended G.S. 160A-375 and G.S. 153A-334 to make two sets of changes.  First, the two statutes now expressly provide that building permits “may be denied for lots that have been illegally subdivided.” This local government power is discretionary; state law does not compel the denial of a building permit in such a circumstance.  The propriety of withholding a building permit may depend on the extent to which the applicant is an innocent bona-fide good faith purchaser of the lot in question.
 Further, the propriety may depend on the extent to which the lot purchaser may rescind a land sales contract for land in an illegal subdivision or otherwise recover from the vendor.
 


Second, the subdivision statutes (G.S. 160A-375) have for some years provided that a local government may also enjoin illegal subdivision, and a court may “issue an injunction and order requiring the offending party to comply with the subdivision ordinance.”  The second change brought about by the 2005 amendments also authorizes a city to “institute any appropriate action or proceedings to prevent the unlawful subdivision of land, to restrain, correct, or abate the violation, or to prevent any illegal act or conduct.”  This language is similar to language found in G.S. 160A-389, which applies to remedies for zoning violations, and serves to make comparable remedies available to local governments for the violation of a subdivision ordinance. 

Presale of lots allowed


One section of the act that has caused some concern is a section designed to allow developers to enter into contracts for the sale or lease of lots by referring to a plat that has not been finally approved and recorded.  In order to demonstrate the feasibility of the proposed development to lenders, some land subdividers use these so-called “pre-sale” or “pre-lease” contracts.  Although the North Carolina Real Estate Commission adopted the view that entering into a sales contract to sell a lot from a parent tract constitutes a “subdivision”, the practice of developers entering into such contracts before a final plat was approved and recorded was not rare in this state.  G.S. 160A-375(b) thus may be viewed as having provided authorization for what was a not uncommon but apparently illegal practice.


The new section allows pre-sale and pre-lease contracts, but only after a preliminary plat has been approved. The requirement that a preliminary plat be approved by the local government before these contracts are executed, a last-minute addition to the legislation, should help insure that municipal staff members are at least aware that a particular subdivision is being undertaken. The act provides that the closing and final conveyance of the lots subject to these contracts may not occur until after the final plat is approved and recorded. 

G.S. 160A-375(c) allows subdividers to pre-sell or pre-lease lots to builders and commercial intermediaries without any special protection for these purchasers.  If, however, the lots are to be sold to those who are not engaged in the construction business (i.e., consumers), then a variety of protections apply.  The buyer/lessee must receive a copy of the preliminary plat at the time the contract is executed.  In addition, the buyer/lessee must be notified that no final plat has been approved and that there is no guarantee that changes will not be made to the plat before final approval. Also, the seller/lessor must furnish a copy of the final, approved plat to the buyer/lessee prior to the closing.  The closing may not be held any earlier than five days after the delivery of that plat, if the final plat “does not differ in any material respect from the preliminary plat.” G.S. 160A-375(b)(3).  If, however, the final recorded plat does differ in any material respect from the preliminary plat, then the contract or lease may be terminated by the buyer/lessee before the closing.  The closing may not be held for a period of at least fifteen days after the final plat is delivered. G.S. 160A-375(b)(4). 

Infrastructure Agreements


Section 8 of S.L. 2005-426 (S 814) includes enabling authority for local governments to enter into reimbursements agreements with land developers that construct or install infrastructure in behalf of the public.  Developers, as a condition of development permission, routinely install or construct infrastructural improvements on property that is eventually dedicated to a public agency or governmental unit.  When a city or county uses it regulatory power to compel the developer to furnish the improvement, it is generally understood that developer will determine who does the work and that no formal contract is required.  However, in some cases it may desirable for a developer to construct facilities and improvements that serve more than just the developer’s own property.  Local governments may offer to reimburse the developer (or his contractor) to the extent that the improvements are “oversized,” and a local government may better make these arrangements through an agreement than through regulation.  Enabling legislation for several different types of infrastructure agreements is included in S.L. 2005-426.  Each piece is patterned after local legislation on the same subject.


Section 8. (a) and (b) provide one model for cities and counties to use, adding new G.S. 160A-499 and G.S. 153A-451.  These provisions apply to the construction of local government infrastructure anywhere within a local government’s planning jurisdiction.  The new law authorizes reimbursement agreements with developers and property owners for a wide variety of purposes, including water and sewer utilities and street and traffic control improvements.  In order to qualify, the facility or improvement must be included on the local unit’s capital improvement plan.  The city or county must also have adopted an ordinance setting out the procedures and terms under which it may enter into such an agreement.  Perhaps the most distinctive feature of section 8 is the following requirement.  If the work would have required competitive bidding had the project been undertaken by the local government, then the developer or property owner that actually undertakes the work must use the same bidding procedures as the local government would have used.


Section 8. (c) and (d) provide an alternative model for public enterprise improvements if they are adjacent or ancillary to a private land development project.  This section adds new G.S. 160A-320 ands G.S. 153A-280 to allow a city or county to reimburse those costs associated with the design and construction of improvements that are in addition to those required by local land development regulations.    The public bidding requirements of G.S. Chapter 143, article 8, do not apply if two requirements are met.  First, the public cost may not exceed $250,000.  Second, the city or county must determine either that (i)  the public cost will not exceed the local government’s estimated cost of using force account labor or the cost of a public contract let through competitive bidding procedures, or (ii) the coordination of separately constructed improvements would be impracticable.  The act clarifies that the improvements may be located on land owned by the private party or by the local government.  It also authorizes the private party to help the city or county obtain any necessary easements that may be required. 


Section 8. (c) adds a new G.S. 160A-309 and offers authority similar to that described in the last paragraph.  It, however, allows cities to enter into reimbursement agreements for intersection and roadway improvements that lie within city limits. 

Development agreements


Infrastructure agreements discussed above are good vehicles for allocating the costs of oversized public facilities that benefit both private development and the public.  North Carolina, however, has recently seen development projects that are far larger in scope and that are built out over longer periods of time than ever before.  Local governments have noticed that the off-site impacts and public facility implications of such projects outstrip the ability of their regulatory tools to manage them.  Developers have major concerns of their own, particularly the risks involved with committing substantial funds to projects without adequate assurance that local development standards will not become more demanding as the full extent of the project takes form.  Even procedures for establishing vested rights, established under North Carolina legislation enacted over fifteen years ago, may not adequately satisfy the concerns of developers and local governments in these unusual circumstances.  A new tool or mechanism has been needed. At least fifteen states have authorized so-called “development agreements.”  Section 9. (a) and (b) provide this authority to North Carolina cities and counties by making substantial additions to the North Carolina statutes in the form of G.S. 160A-400.20 to –400.32 and G.S. 153A-379.1 to –379.13.  


The property subject to a development agreement must be at least 25 acres in size.  The agreements may last no more than 20 years.  In order to be valid the governing board must adopt an agreement by ordinance.  The same public hearing requirements that apply before a zoning text amendment may be adopted also apply before a development agreement may be adopted.  Once executed by both parties, the agreement must be recorded and binds subsequent owners of affected land as well the current owner.  


The subject matter of a development agreement enabled by the new legislation is limited in scope. Under an agreement a local government may not impose a tax or a fee or exercise any authority that is not otherwise allowed by law.
  Thus such an agreement may not required  a developer to comply with a development “exaction” requirement or offer an inducement that a local government is not already authorized to require or accept pursuant to its police power.
  The development agreement must be consistent with the local laws
 that apply when the agreement is approved by the local government.
  The ordinances in effect when the agreement is executed do remain in effect for the life of the agreement, but the development is not immune from changes in state and federal law.


An agreement must be approved by the governing board by ordinance.
  Prior to adoption the local government must conduct a public hearing that is advertised the same way as the proposed adoption or amendment of a planning or development-related ordinance.
 

 
The agreement may specify that the developer furnish certain public facilities, but it must also provide that the delivery date of these facilities is tied to successful performance by the developer in completing the private portion of the development.  (This feature is apparently designed to protect developers from having to complete public facilities in circumstances where progress in buildout may not generate the need for the facilities.) A development agreement may specify that the project be commenced or completed within a certain period of time.  It must provide a development schedule and include commencement dates and interim completion dates for intervals no greater than five years.  However, the act expressly provides that failure to meet a commencement or completion date does not necessarily constitute a material breach of the agreement.  The act does provide a procedure by which a local government may declare that the developer has materially breached the agreement and may cancel the agreement.
 

APPENDIX:   SELECTED STATUTORY PROVISIONS

§ 160A‑458.5.  Restriction of certain forestry activities prohibited.
(a)       The following definitions apply to this section:

(1)       Development. – Any activity, including timber harvesting, that is associated with the conversion of forestland to nonforest use.

(2)       Forest management plan. – A document that defines a landowner's forest management objectives and describes specific measures to be taken to achieve those objectives. A forest management plan shall include silvicultural practices that both ensure optimal forest productivity and environmental protection of land by either commercially growing timber through the establishment of forest stands or by ensuring the proper regeneration of forest stands to commercial levels of production after the harvest of timber.

(3)       Forestland. – Land that is devoted to growing trees for the production of timber, wood, and other forest products.

(4)       Forestry. – The professional practice embracing the science, business, and art of creating, conserving, and managing forests and forestland for the sustained use and enjoyment of their resources, materials, or other forest products.

(5)       Forestry activity. – Any activity associated with the growing, managing, harvesting, and related transportation, reforestation, or protection of trees and timber, provided that such activities comply with existing State rules and regulations pertaining to forestry.

(b)       A city shall not adopt or enforce any ordinance, rule, regulation, or resolution that regulates either:

(1)       Forestry activity on forestland that is taxed on the basis of its present‑use value as forestland under Article 12 of Chapter 105 of the General Statutes.

(2)       Forestry activity that is conducted in accordance with a forest management plan that is prepared or approved by a forester registered in accordance with Chapter 89B of the General Statutes.

(c)       This section shall not be construed to limit, expand, or otherwise alter the authority of a city to:

(1)       Regulate activity associated with development. A city may deny a building permit or refuse to approve a site or subdivision plan for either a period of up to:

a.         Three years after the completion of a timber harvest if the harvest results in the removal of all or substantially all of the trees that were protected under city regulations governing development from the tract of land for which the permit or approval is sought.

b.         Five years after the completion of a timber harvest if the harvest results in the removal of all or substantially all of the trees that were protected under city regulations governing development from the tract of land for which the permit or approval is sought and the harvest was a willful violation of the city regulations.

(2)       Regulate trees pursuant to any local act of the General Assembly.

(3)       Adopt ordinances that are necessary to comply with any federal or State law, regulation, or rule.

(4)       Exercise its planning or zoning authority under this Article.

(5)       Regulate and protect streets under Article 15 of this Chapter. (2005‑447, s. 2.)
§ 160A‑363.  Supplemental powers.
(a)       A city or its designated planning board may accept, receive, and disburse in furtherance of its functions any funds, grants, and services made available by the federal government and its agencies, the State government and its agencies, any local government and its agencies, and any private and civic sources. Any city, or its designated planning board with the concurrence of the council, may enter into and carry out contracts with the State and federal governments or any agencies thereof under which financial or other planning assistance is made available to the city and may agree to and comply with any reasonable conditions that are imposed upon such assistance.

(b)       Any city, or its designated planning board with the concurrence of the council, may enter into and carry out contracts with any other city, county, or regional council or planning agency under which it agrees to furnish technical planning assistance to the other local government or planning agency. Any city, or its designated planning board with the concurrence of its council, may enter into and carry out contracts with any other city, county, or regional council or planning agency under which it agrees to pay the other local government or planning board for technical planning assistance.

(c)       Any city council is authorized to make any appropriations that may be necessary to carry out any activities or contracts authorized by this Article or to support, and compensate members of, any planning board that it may create pursuant to this Article, and to levy taxes for these purposes as a necessary expense.

(d)       A city may elect to combine any of the ordinances authorized by this Article into a unified ordinance. Unless expressly provided otherwise, a city may apply any of the definitions and procedures authorized by law to any or all aspects of the unified ordinance and may employ any organizational structure, board, commission, or staffing arrangement authorized by law to any or all aspects of the ordinance. (1919, c. 23, s. 1; C.S., s. 2643; 1945, c. 1040, s. 2; 1955, cc. 489, 1252; 1959, c. 327, s. 2; c. 390; 1971, c. 698, s. 1; 1983, c. 377, s. 9; 2004‑199, s. 41(b); 2005‑418, s. 1(a).)
§ 160A‑372.  Contents and requirements of ordinance.
. . . 

 (c)       The ordinance may provide for the more orderly development of subdivisions by requiring the construction of community service facilities in accordance with municipal plans, policies, and standards. To assure compliance with these and other ordinance requirements, the ordinance may provide for performance guarantees to assure successful completion of required improvements. If a performance guarantee is required, the city shall provide a range of options of types of performance guarantees, including, but not limited to, surety bonds or letters of credit, from which the developer may choose. For any specific development, the type of performance guarantee from the range specified by the city shall be at the election of the developer.
. . .

 (1955, c. 1334, s. 1; 1961, c. 1168; 1971, c. 698, s. 1; 1973, c. 426, s. 59; 1985, c. 146, ss. 1, 2; 1987, c. 747, ss. 9, 18; 1989 (Reg. Sess., 1990), c. 1024, s. 39; 2005‑426, s. 2(a).)
§ 160A‑375.  Penalties for transferring lots in unapproved subdivisions.
(a)       If a city adopts an ordinance regulating the subdivision of land as authorized herein, any person who, being the owner or agent of the owner of any land located within the jurisdiction of that city, thereafter subdivides his land in violation of the ordinance or transfers or sells land by reference to, exhibition of, or any other use of a plat showing a subdivision of the land before the plat has been properly approved under such ordinance and recorded in the office of the appropriate register of deeds, shall be guilty of a Class 1 misdemeanor. The description by metes and bounds in the instrument of transfer or other document used in the process of selling or transferring land shall not exempt the transaction from this penalty. The city may bring an action for injunction of any illegal subdivision, transfer, conveyance, or sale of land, and the court shall, upon appropriate findings, issue an injunction and order requiring the offending party to comply with the subdivision ordinance. Building permits required pursuant to G.S. 160A‑417 may be denied for lots that have been illegally subdivided. In addition to other remedies, a city may institute any appropriate action or proceedings to prevent the unlawful subdivision of land, to restrain, correct, or abate the violation, or to prevent any illegal act or conduct.

(b)       The provisions of this section shall not prohibit any owner or its agent from entering into contracts to sell or lease by reference to an approved preliminary plat for which a final plat has not yet been properly approved under the subdivision ordinance or recorded with the register of deeds, provided the contract does all of the following:

(1)       Incorporates as an attachment a copy of the preliminary plat referenced in the contract and obligates the owner to deliver to the buyer a copy of the recorded plat prior to closing and conveyance.

(2)       Plainly and conspicuously notifies the prospective buyer or lessee that a final subdivision plat has not been approved or recorded at the time of the contract, that no governmental body will incur any obligation to the prospective buyer or lessee with respect to the approval of the final subdivision plat, that changes between the preliminary and final plats are possible, and that the contract or lease may be terminated without breach by the buyer or lessee if the final recorded plat differs in any material respect from the preliminary plat.

(3)       Provides that if the approved and recorded final plat does not differ in any material respect from the plat referred to in the contract, the buyer or lessee may not be required by the seller or lessor to close any earlier than five days after the delivery of a copy of the final recorded plat.

(4)       Provides that if the approved and recorded final plat differs in any material respect from the preliminary plat referred to in the contract, the buyer or lessee may not be required by the seller or lessor to close any earlier than 15 days after the delivery of the final recorded plat, during which 15‑day period the buyer or lessee may terminate the contract without breach or any further obligation and may receive a refund of all earnest money or prepaid purchase price.

(c)       The provisions of this section shall not prohibit any owner or its agent from entering into contracts to sell or lease land by reference to an approved preliminary plat for which a final plat has not been properly approved under the subdivision ordinance or recorded with the register of deeds where the buyer or lessee is any person who has contracted to acquire or lease the land for the purpose of engaging in the business of construction of residential, commercial, or industrial buildings on the land, or for the purpose of resale or lease of the land to persons engaged in that kind of business, provided that no conveyance of that land may occur and no contract to lease it may become effective until after the final plat has been properly approved under the subdivision ordinance and recorded with the register of deeds. (1955, c. 1334, s. 1; 1971, c. 698, s. 1; 1977, c. 820, s. 2; 1993, c. 539, s. 1087; 1994, Ex. Sess., c. 24, s. 14(c); 2005‑426, s. 3(a).)
§ 160A‑499.  Reimbursement agreements.
(a)       A city may enter into reimbursement agreements with private developers and property owners for the design and construction of municipal infrastructure that is included on the city's Capital Improvement Plan and serves the developer or property owner. For the purpose of this act, municipal infrastructure includes, without limitation, water mains, sanitary sewer lines, lift stations, stormwater lines, streets, curb and gutter, sidewalks, traffic control devices, and other associated facilities.

(b)       A city shall enact ordinances setting forth procedures and terms under which such agreements may be approved.

(c)       A city may provide for such reimbursements to be paid from any lawful source.

(d)       Reimbursement agreements authorized by this section shall not be subject to Article 8 of Chapter 143 of the General Statutes, except as provided by this subsection. A developer or property owner who is party to a reimbursement agreement authorized under this section shall solicit bids in accordance with Article 8 of Chapter 143 of the General Statutes when awarding contracts for work that would have required competitive bidding if the contract had been awarded by the city. (2005‑426, s. 8(a).)
§ 160A‑309.  Intersection and roadway improvements.

A city may contract with a developer or property owner, or with a private party who is under contract with the developer or property owner, for public intersection or roadway improvements that are adjacent or ancillary to a private land development project. Such a contract is not subject to Article 8 of Chapter 143 of the General Statutes if the public cost will not exceed two hundred fifty thousand dollars ($250,000) and the city or its designated agency determines that: (i) the public cost will not exceed the estimated cost of providing for those public intersection or roadway improvements through either eligible force account qualified labor or through a public contract let pursuant to Article 8 of Chapter 143 of the General Statutes; or (ii) the coordination of separately constructed public intersection or roadway improvements, and the adjacent or ancillary private land development improvements would be impracticable. A city may enact ordinances and policies setting forth the procedures, requirements, and terms for agreements authorized by this section. (2005‑426, s. 8(c).)
§ 160A‑320.  Public enterprise improvements.

(a)       Authorization. – A city may contract with a developer or property owner, or with a private party who is under contract with the developer or property owner, for public enterprise improvements that are adjacent or ancillary to a private land development project. Such a contract shall allow the city to reimburse the private party for costs associated with the design and construction of improvements that are in addition to those required by the city's land development regulations. Such a contract is not subject to Article 8 of Chapter 143 of the General Statutes if the public cost will not exceed two hundred fifty thousand dollars ($250,000) and the city determines that: (i) the public cost will not exceed the estimated cost of providing for those improvements through either eligible force account qualified labor or through a public contract let pursuant to Article 8 of Chapter 143 of the General Statutes; or (ii) the coordination of separately constructed improvements would be impracticable. A city may enact ordinances and policies setting forth the procedures, requirements, and terms for agreements authorized by this section.

(b)       Property Acquisition. – The improvements may be constructed on property owned or acquired by the private party or on property owned or acquired by the city. The private party may assist the city in obtaining easements in favor of the city from private property owners on those properties that will be involved in or affected by the project. The contract between the city and the private party may be entered into before the acquisition of any real property necessary to the project. (2005‑426, s. 8(d).)
Part 3D. Development Agreements.

§ 160A‑400.20.  Authorization for development agreements.
(a)       The General Assembly finds:

(1)       Large‑scale development projects often occur in multiple phases extending over a period of years, requiring a long‑term commitment of both public and private resources.

(2)       Such large‑scale developments often create potential community impacts and potential opportunities that are difficult or impossible to accommodate within traditional zoning processes.

(3)       Because of their scale and duration, such large‑scale projects often require careful integration between public capital facilities planning, financing, and construction schedules and the phasing of the private development.

(4)       Because of their scale and duration, such large‑scale projects involve substantial commitments of private capital by developers, which developers are usually unwilling to risk without sufficient assurances that development standards will remain stable through the extended period of the development.

(5)       Because of their size and duration, such developments often permit communities and developers to experiment with different or nontraditional types of development concepts and standards, while still managing impacts on the surrounding areas.

(6)       To better structure and manage development approvals for such large‑scale developments and ensure their proper integration into local capital facilities programs, local governments need the flexibility in negotiating such developments.

(b)       Local governments and agencies may enter into development agreements with developers, subject to the procedures and requirements of this Part. In entering into such agreements, a local government may not exercise any authority or make any commitment not authorized by general or local act and may not impose any tax or fee not authorized by otherwise applicable law.

(c)       This Part is supplemental to the powers conferred upon local governments and does not preclude or supersede rights and obligations established pursuant to other law regarding building permits, site‑specific development plans, phased development plans, or other provisions of law. (2005‑426, s. 9(a).)
§ 160A‑400.21.  Definitions.

The following definitions apply in this Part:

(1)       Comprehensive plan. – The comprehensive plan, land‑use plan, small area plans, neighborhood plans, transportation plan, capital improvement plan, official map, and any other plans regarding land use and development that have been officially adopted by the governing board.

(2)       Developer. – A person, including a governmental agency or redevelopment authority, who intends to undertake any development and who has a legal or equitable interest in the property to be developed.

(3)       Development. – The planning for or carrying out of a building activity, the making of a material change in the use or appearance of any structure or property, or the dividing of land into two or more parcels. "Development", as designated in a law or development permit, includes the planning for and all other activity customarily associated with it unless otherwise specified. When appropriate to the context, "development" refers to the planning for or the act of developing or to the result of development. Reference to a specific operation is not intended to mean that the operation or activity, when part of other operations or activities, is not development. Reference to particular operations is not intended to limit the generality of this item.

(4)       Development permit. – A building permit, zoning permit, subdivision approval, special or conditional use permit, variance, or any other official action of local government having the effect of permitting the development of property.

(5)       Governing body. – The city council of a municipality.

(6)       Land development regulations. – Ordinances and regulations enacted by the appropriate governing body for the regulation of any aspect of development and includes zoning, subdivision, or any other land development ordinances.

(7)       Laws. – All ordinances, resolutions, regulations, comprehensive plans, land development regulations, policies, and rules adopted by a local government affecting the development of property, and includes laws governing permitted uses of the property, density, design, and improvements.

(8)       Local government. – Any municipality that exercises regulatory authority over and grants development permits for land development or which provides public facilities.

(9)       Local planning board. – Any planning board established pursuant to G.S. 160A‑361.

(10)     Person. – An individual, corporation, business or land trust, estate, trust, partnership, association, two or more persons having a joint or common interest, State agency, or any legal entity.

(11)     Property. – All real property subject to land‑use regulation by a local government and includes any improvements or structures customarily regarded as a part of real property.

(12)     Public facilities. – Major capital improvements, including, but not limited to, transportation, sanitary sewer, solid waste, drainage, potable water, educational, parks and recreational, and health systems and facilities. (2005‑426, s. 9(a).)
§ 160A‑400.22.  Local governments authorized to enter into development agreements; approval of governing body required.

A local government may establish procedures and requirements, as provided in this Part, to consider and enter into development agreements with developers. A development agreement must be approved by the governing body of a local government by ordinance. (2005‑426, s. 9(a).)
§ 160A‑400.23.  Developed property must contain certain number of acres; permissible durations of agreements.

A local government may enter into a development agreement with a developer for the development of property as provided in this Part, provided the property contains 25 acres or more of developable property (exclusive of wetlands, mandatory buffers, unbuildable slopes, and other portions of the property which may be precluded from development at the time of application). Development agreements shall be of a term specified in the agreement, provided they may not be for a term exceeding 20 years. (2005‑426, s. 9(a).)
§ 160A‑400.24.  Public hearing.

Before entering into a development agreement, a local government shall conduct a public hearing on the proposed agreement following the procedures set forth in G.S. 160A‑364 regarding zoning ordinance adoption or amendment. The notice for the public hearing must specify the location of the property subject to the development agreement, the development uses proposed on the property, and must specify a place where a copy of the proposed development agreement can be obtained. In the event that the development agreement provides that the local government shall provide certain public facilities, the development agreement shall provide that the delivery date of such public facilities will be tied to successful performance by the developer in implementing the proposed development (such as meeting defined completion percentages or other performance standards). (2005‑426, s. 9(a).)
§ 160A‑400.25.  What development agreement must provide; what it may provide; major modification requires public notice and hearing.

(a)       A development agreement shall at a minimum include all of the following:

(1)       A legal description of the property subject to the agreement and the names of its legal and equitable property owners.

(2)       The duration of the agreement. However, the parties are not precluded from entering into subsequent development agreements that may extend the original duration period.

(3)       The development uses permitted on the property, including population densities and building types, intensities, placement on the site, and design.

(4)       A description of public facilities that will service the development, including who provides the facilities, the date any new public facilities, if needed, will be constructed, and a schedule to assure public facilities are available concurrent with the impacts of the development.

(5)       A description, where appropriate, of any reservation or dedication of land for public purposes and any provisions to protect environmentally sensitive property.

(6)       A description of all local development permits approved or needed to be approved for the development of the property together with a statement indicating that the failure of the agreement to address a particular permit, condition, term, or restriction does not relieve the developer of the necessity of complying with the law governing their permitting requirements, conditions, terms, or restrictions.

(7)       A description of any conditions, terms, restrictions, or other requirements determined to be necessary by the local government for the public health, safety, or welfare of its citizens.

(8)       A description, where appropriate, of any provisions for the preservation and restoration of historic structures.

(b)       A development agreement may provide that the entire development or any phase of it be commenced or completed within a specified period of time. The development agreement must provide a development schedule, including commencement dates and interim completion dates at no greater than five‑year intervals; provided, however, the failure to meet a commencement or completion date shall not, in and of itself, constitute a material breach of the development agreement pursuant to G.S. 160A‑400.27 but must be judged based upon the totality of the circumstances. The development agreement may include other defined performance standards to be met by the developer. The developer may request a modification in the dates as set forth in the agreement. Consideration of a proposed major modification of the agreement shall follow the same procedures as required for initial approval of a development agreement.

(c)       If more than one local government is made party to an agreement, the agreement must specify which local government is responsible for the overall administration of the development agreement.

(d)       The development agreement also may cover any other matter not inconsistent with this Part. (2005‑426, s. 9(a).)
§ 160A‑400.26.  Law in effect at time of agreement governs development; exceptions.

(a)       Unless the development agreement specifically provides for the application of subsequently enacted laws, the laws applicable to development of the property subject to a development agreement are those in force at the time of execution of the agreement.

(b)       Except for grounds specified in G.S. 160A‑385.1(e), a local government may not apply subsequently adopted ordinances or development policies to a development that is subject to a development agreement.

(c)       In the event State or federal law is changed after a development agreement has been entered into and the change prevents or precludes compliance with one or more provisions of the development agreement, the local government may modify the affected provisions, upon a finding that the change in State or federal law has a fundamental effect on the development agreement, by ordinance after notice and a hearing.

(d)       This section does not abrogate any rights preserved by G.S. 160A‑385 or G.S. 160A‑385.1, or that may vest pursuant to common law or otherwise in the absence of a development agreement. (2005‑426, s. 9(a).)
§ 160A‑400.27.  Periodic review to assess compliance with agreement; material breach by developer; notice of breach; cure of breach or modification or termination of agreement.

(a)       Procedures established pursuant to G.S. 160A‑400.22 must include a provision for requiring periodic review by the zoning administrator or other appropriate officer of the local government at least every 12 months, at which time the developer must be required to demonstrate good faith compliance with the terms of the development agreement.

(b)       If, as a result of a periodic review, the local government finds and determines that the developer has committed a material breach of the terms or conditions of the agreement, the local government shall serve notice in writing, within a reasonable time after the periodic review, upon the developer setting forth with reasonable particularity the nature of the breach and the evidence supporting the finding and determination, and providing the developer a reasonable time in which to cure the material breach.

(c)       If the developer fails to cure the material breach within the time given, then the local government unilaterally may terminate or modify the development agreement; provided, the notice of termination or modification may be appealed to the board of adjustment in the manner provided by G.S. 160A‑388(b). (2005‑426, s. 9(a).)
§ 160A‑400.28.  Amendment or cancellation of development agreement by mutual consent of parties or successors in interest.

A development agreement may be amended or canceled by mutual consent of the parties to the agreement or by their successors in interest. (2005‑426, s. 9(a).)
§ 160A‑400.29.  Validity and duration of agreement entered into prior to change of jurisdiction; subsequent modification or suspension.

(a)       Except as otherwise provided by this Part, any development agreement entered into by a local government before the effective date of a change of jurisdiction shall be valid for the duration of the agreement, or eight years from the effective date of the change in jurisdiction, whichever is earlier. The parties to the development agreement and the local government assuming jurisdiction have the same rights and obligations with respect to each other regarding matters addressed in the development agreement as if the property had remained in the previous jurisdiction.

(b)       A local government assuming jurisdiction may modify or suspend the provisions of the development agreement if the local government determines that the failure of the local government to do so would place the residents of the territory subject to the development agreement, or the residents of the local government, or both, in a condition dangerous to their health or safety, or both. (2005‑426, s. 9(a).)
§ 160A‑400.30.  Developer to record agreement within 14 days; burdens and benefits inure to successors in interest.

Within 14 days after a local government enters into a development agreement, the developer shall record the agreement with the register of deeds in the county where the property is located. The burdens of the development agreement are binding upon, and the benefits of the agreement shall inure to, all successors in interest to the parties to the agreement. (2005‑426, s. 9(a).)
§ 160A‑400.31.  Applicability to local government of constitutional and statutory procedures for approval of debt.

In the event that any of the obligations of the local government in the development agreement constitute debt, the local government shall comply, at the time of the obligation to incur the debt and before the debt becomes enforceable against the local government, with any applicable constitutional and statutory procedures for the approval of this debt. (2005‑426, s. 9(a).)
§ 160A‑400.32.  Relationship of agreement to building or housing code.

A development agreement adopted pursuant to this Chapter shall not exempt the property owner or developer from compliance with the State Building Code or State or local housing codes that are not part of the local government's planning, zoning, or subdivision regulations. (2005‑426, s. 9(a).)
� .	For example, G.S. 160A-485.5(b) appears to protect certain qualifying forestry lands from being made subject to an ordinance adopted under a city’s general police power (G.S. 160A-174) that would prohibit  forestry operations generally or would prohibit the use of certain types of timber harvesting methods.


� .	In contrast, county regulations may not be applied to activity conducted in accordance with a management plan regardless of who prepared the plan. (G.S. 153A-451(b)).


� .	G.S. 160A-458.5(c) provides that “(t)his section” (meaning virtually the entire act as it applies to cities) shall not be construed to limit, expand, or otherwise alter the authority of a city to, among other things, “(e)xercise its planning or zoning authority under this Article “ (meaning G.S. 160A, article 19, “Planning and Development”). The legislation seems to intend that zoning regulations may apply when forestry land is converted to a nonforestry or developed use. (See text accompanying the following footnote.)   Query:  May municipal zoning regulations also restrict the location of or prohibit forestry operations within a city’s zoning jurisdiction?  If so, the zoning exception would appear to engulf the general rule that forestry activity on lands taxed at present-use value or that are managed in accordance with a forest management plan may not be regulated (G.S. 160A-458.5(b)). 


� .	G.S. 160A-458.5(c)(1).  Note that G.S. 160A-458.5(a)(1) defines “development” to include any activity associated with the conversion of forestland to nonforest use “including timber harvesting.”  Thus a city may regulate timber harvesting involved in converting forest lands to nonforest uses, even if it is done in anticipation of clearing the land for building construction purposes. 


� .	See, e.g., S.L. 2003-246 (H 516) (Statesville, Rockingham, Smithfield), S.L. 2003-73 (H 517)( Holly Springs), S.L. 2003-129 (H 679) (Rutherfordton, Wake County), S.L. 2003-128 (H 679) (Raleigh), and S.L. 2001-191 (H 910) (Cary, Garner, Morrisville, Knightdale, Fuquay-Varina, Durham , Spencer)


� .	G.S. 160A-458.5(c)(1)a.


�.	The unusual remedy of temporarily withholding development permission if the landowner clears in anticipation of development is not necessarily the sole remedy for violation of tree protection regulations. The remedies authorized for municipal ordinance violations in G.S. 160A-175 apparently apply as well. 


� .	A city may have difficulty demonstrating how tree protection standards would have applied to a site that has been cleared.  City requirements may be tailored to the location, type, and size of trees that are on the site when a development application is submitted. It is common to expect the landowner to provide that type of information about the site’s vegetation as a part of the application.  Once a site is timbered, it may be very difficult to reconstruct the location and nature of the trees that once stood on the site.  Even if a city has clear objective standards for determining what trees should be saved, it may be difficult to determine the extent to which the forestry operations have compromised the ability of the city to enforce its standards. 


� .	One common practice is to treat applications for approval of plats for major subdivisions as applications for a zoning special-use or conditional-use permit.  In such circumstances quasi-judicial procedures (including a public hearing) are applied.  The 2005 amendments do not directly address the question of whether the authority to require developer exactions (e.g., land dedication, community service facilities, improvements, fees-in-lieu) that derives from the land subdivision statute (G.S. 160A-372) continue to apply even as the application is treated as one for such a zoning permit. Arguably a city may elect by ordinance to use whatever features of land subdivision control or zoning authority it determines to be most appropriate. 


� .	See Nazziola v. Landcraft Properties, __ N.C. App. __, 545 S.E.2nd 801 (2001); Sanco v. New Hanover County, 166 N.C. App. 471, 601 S.E.2d 889 (2004).   Quasi-judicial zoning decisions may not be assigned to administrative staff.  Lancaster County v. Mecklenburg County, 334 N.C. 496, 434 S.E.2nd 604 (1993). Thus it appears that quasi-judicial plat approval decisions may not be assigned to administrative staff either.  If a technical review committee or a staff person is delegated the power to approve a particular class of subdivisions, the delegation must be based on more routine, nondiscretionary standards consistent with the administrative approval of the plat.  See Lancaster County, 334 N.C. at 507, 434 S.E.2nd at 612.


� .	See Batch v. Town of Chapel Hill, 326 N.C. 1, 387 S.E.2nd 655 (1990).       


� .	In Sanco v. New Hanover County, 166 N.C. App. 471, 601 S.E.2d 889 (2004) the ordinance provided that certain preliminary plats were to be reviewed by a technical review committee of the county planning board.  The court ruled that the board of county commissioners had no authority under the ordinance to hear an appeal of the committee’s decision unless an applicant whose plat was refused approval brought the appeal.


� .	Buckland v. Town of Haw River, 141 N.C. App. 460, 541 S.E. 2nd 497 (2000); Wilson Realty Co. v. City & County Planning Board for City of Winston-Salem & Forsyth County, 243 N.C. 648, 92 S.E.2 82 (1956).


� .	Id.


� .	Sanco v. New Hanover County, 166 N.C. App. 471, 601 S.E.2d 889 (2004); Batch v. Town of Chapel Hill, 326 N.C. 1, 387 S.E.2d 655 (1990); Guilford Financial Services v. City of Brevard, 150 N.C. App. 1, 563 S.E.2nd 27, revved on other grounds, 356 N.C. 655, 576  S.E.2nd 325 (2003)


� .	Hemphill-Nolan v. Town of Weddington, 153 N.C. App. 144, 568 S.E.2d 887 (2002).


� .	Batch. V. Town of Chapel Hill 326 N.C. 1, 387 S.E.2nd 655 (1990). 


� .	G.S. 160A-371.  The following rather general guiding standards were found by the court in Kenan v. Board of Adjustment, 13 N.C. App. 688, 187 S.E.2d 496 (1972), rev. den., 281 N.C. 314 (1972) and in Carter v. Town Chapel Hill, 14 N.C. App. 93, 187 S.E.2d 588 (1972), rev. den., 281 N.C. 314 (1972) to be adequate to guide the discretion of a board considering an application for a zoning special-use permit:


	(T)he use will not materially endanger the public health or safety if located where proposed and developed 	according to the plan as submitted and approved.


	(T)he use meets all required conditions and specifications.


	(T)he use will not substantially injure the value of adjoining or abutting property, or that the use is a public 	necessity, and 


	(T)he location and character of the use, if developed according to the plan submitted and approved, will 	be in harmony with the area in which it is to be located and in general conformity with the plan of 	development of (the town) and its environs.


If plat approval is treated as a quasi-judicial process, arguably the guiding standards for the approval of a subdivision plat may be as general as these standards, 


� .	Inasmuch as the language of the 2005 amendments acknowledges the use of discretionary standards in subdivision ordinances (as has prior case law), it appears that case law authorizing the use of conditions on plat approvals to secure compliance with ordinance standards remains consistent with recent amendments.  See River Birch Associates v. City of Raleigh, 326 N.C. 100, 388 S.E.2nd 538 (1990) (condition that final plat be in accordance with preliminary plat and site plan); Messer v. Town of Chapel Hill (condition that recreation area provided by developer be relocated to more suitable location; condition that recreation area be offered for dedication to the public).  See also Buckland v. Town of Haw River, 141 N.C. App. 460, 541 S.E.2nd 497 (2000) (condition invalid that would have required subdivider to pave, curb, and gutter streets abutting subdivision since statute authorized such requirements only if streets were “within” the subdivision).   


� .	“Performance guarantee” is not defined in the legislation.  The examples listed involved financial performance guarantees held in behalf of the city.  Query: is an ordinance requirement that provides for certificates of occupancy to be withheld until required improvements are completed a “performance guarantee”?  See First American Federal Savings & Loan Ass’n v. Royall, 77 N.C. App. 131, 334 S.E.2nd 792 (1985). 


� .	Marriott Financial Services v. Capital Funds, 288 N.C. 122, 217 S.E.2d 551 (1975).


� .	Town of Nags Head v. Tillett, 68 N.C. App. 554, 315 S.E.2d 740 (1984), aff’d in part and rev’d in part, 314 N.C. 627, 336 S.E.2d 394 (1985). 


� .	Id.


� .	Town of Nags Head v. Tillett, 314 N.C. 627, 336 S.E.2d 394 (1985).


� .	Id.


� .	In some states statutory provisions prohibiting the issuance of building permits in certain illegal subdivisions have been applied without regard to the circumstances or identity of the permit applicant.  See Dooly v. Town Plan and Zoning Commission of Town of Fairfield, 151 Conn. 151, 195 A.2d 432 (1963); Stoker v. Town of Irvington, 71 N.J. Super. 370, 177 A.2d 61 (Law Div. 1961); Long Grove County Club Estates v. Village of Long Grove, 693 F. Supp. 640 (N.D. Ill. 1988); Delaware Midland Corp. v. Incorporated Village of Westhampton Beach, 79 Misc.2d 438, 359 N.Y.S.2d 944 (Sup. Ct. 1974), aff’d, 48 A.D. 2d 681, 369 N.Y.S.2d 378 (2nd Dept. 1975), aff’d, 39 N.Y.2d 1029, 387 N.Y.S.2d 248, 355 N.E.2d 302 (1976); Adams v. Incorporated Village of West Hampton Beach, 71 Misc. 2nd 579, 336 N.Y.S.2d 662 (Sup.Ct. 1972), aff’d, 45 A.D.2nd 676, 371 N.Y.S. 2nd 848 (1975). 


	In several instances courts have refused to uphold the denial of building permits to innocent purchasers for value.  State ex rel. Craven v. City of Tacoma, 63 Wash. 2nd 23, 385 P.2d 372 (1963); Munns v. Stenman, 152 Cal. App.2nd 543, 314 P.2nd 67 (2nd Dist. 1957).  In both cases, however, the relevant statutes did not expressly authorize the denial of building permits for lots in illegal subdivisions. 


	In this regard note the following statement in North Carolina Supreme Court in Marriot Financial Services v. Capital Funds, 288 N.C. 122, 217 S.E. 2nd 551, 559 (1975) in connection with the invalidation of sales of illegal lots:


The General Assembly has carefully designated the offense, the offender, and the penalty and has made specific provisions to insure enforcement.  The inference is ‘that the Legislature has dealt with the subject completely and did not intend, in addition thereto, that the drastic consequences of invalidity should be visited upon the victim of the offender by mere implication.’ To hold the enactment, either expressly or by plain implication, indicates a legislative intent to invalidate the sale of property absent compliance with the subdivision ordinance would visit upon the unfortunate purchasers ‘a penalty far greater than, and out of all proportion to, the penalty imposed upon the wrongdoer himself.’ Id. at 134-35, 217 S.E.2nd at 559-60 (citations omitted).


� .	In Town of Nags Head v. Tillett, 314 N.C. 627, 336 S.E.2d 394 (1985), the contract of sale apparently provided that there “must be no …government regulation that would prevent the reasonable use of the property for residential purpose.” The contract also included a survival clause, stating that any provision of the contract required by its nature and effect to be observed or performed after the closing should remain binding after the closing until satisfied.  It also provided that conveyances were “pursuant to said contract and subject to its terms.” 314 N.C. at 631-32, 336 S.E.2d at 398.   The court held if the lot purchasers’ attempt to obtain a building permit would be frustrated because of the town’s refusal to issue a building permit for an illegally subdivided lot so that they could not reasonably use their property for residential purposes, then the plaintiff/purchasers would be entitled to rescind the executed contract for a material failure of consideration. Id.


� .	Because of the absence of any express authority in these or any other statutes that provides for such, it appears that a development agreement may not authorize a city to exercise any of those legislatively-based, discretionary powers “which public policy demands should be left unimpaired.”  Plant Food Co. City of Charlotte, 214 N.C. 518, 519-20, 199 S.E.2d 712, 713 (1938). Thus it appears that pursuant to a development agreement a city may not make a legally enforceable promise to refrain from annexing land subject to an agreement.   See Thrash v. City of Asheville, 95 N.C. App. 457, 383 S.E.2nd 657 (1989), rev’d on other grounds, 326 N.C. 54, 389 S.E.2nd 106 (1990). (“[T]he power to annex is such a discretionary power which must remain unfettered for the public good.” 95 N.C. App. at 473, 383 S.E.2nd at 666).  Similarly, it appears that pursuant to a development agreement a local government may not make an enforceable promise to open and pave a street for the benefit of a developer.  See Rockingham Square Shopping Center, Inc. v. Town of Madison, 45 N.C. App. 249, 262 S.E.2nd 705 (1980).  Note, however, the authority granted to cities pursuant to G.S. 160A-309 (intersection and roadway improvements) and G.S. 160A-499 (reimbursement agreements) that provide express authority for cities to contract for certain road improvements with private developers.  Such authority may apparently be exercised pursuant to or incorporated into a development agreement.   Finally, it appears that pursuant to a development agreement a local government may not make an enforceable promise to refrain from rezoning property subject to the agreement, for to do so would amount to illegal contract zoning.  See Chrismon v. Guilford County, 322 N.C. 611, 370 S.E.2d 579 (1988) (“[C]ontract zoning  of this type is objectionable primarily because it represents an abandonment on the part of the zoning authority of its duty to exercise independent judgment in making zoning decisions.” Id. at 635, 370 S.E.2nd at 593.)   


� .	An exaction is a condition of development permission that requires a public facility or improvement to be provided at the developer’s expense.  Batch v. Town of Chapel Hill, 92 N.C. App. 601, 612, 376 S.E.2nd 22 ((1989), rev’d on other grounds, 326 N.C. 1, 387 S.E.2nd 655 (1990) (quoting Ducker, "Taking” Found for Beach Access Dedication Requirement, 30 Local Gov’t Law Bulletin 2, Institute of Government (1987)).  A city under the land subdivision statutes may require the dedication of property for streets, utilities, and recreation areas, may require the construction or installation of “community service facilities,” and may accept “fees-in-lieu” of required dedication of recreation areas or road improvements (G.S. 160A-372). Similarly, a city may impose conditions on special-use or conditional-use permits that street and utility rights-of-way be dedicated to the public, that provision be made of recreational space and facilities,, and that impose other reasonable and appropriate safeguards   (G.S. 160A-381(c)).  Any such exaction is subject to the constitutional requirements that that there be “rough proportionality” between the impact of the development and the nature and extent of the exaction.  Further, although precise mathematical calculation is not required, some sort of individualized determination must be made to justify an exaction requirement as it is applied in a particular case.  See Dolan v. City of Tigard, 512 U.S. 374, 391 (1994). Even developer contributions as an inducement to rezone to a conditional zoning district are limited by law.  Arrangements by which a developer promises to furnish land or  improvements for public dedication are limited to “those that address the conformance of the development and use of the site to city ordinances and an officially adopted comprehensive or other plan and those that address the impacts reasonably expected to be generated by the development or use of the site.”  G.S. 160A-382(b)).  Finally, although some form of impact fee or capital recovery fee may be charged by a city in carrying out its public enterprise functions (see G.S. 160A-313, -314) , the imposition of  impact fees involved in carrying out governmental functions to support the construction of facilities such as schools, roads, and parks is not statutorily authorized.  See Durham Land Owners Ass’n v. Durham County, __N.C. __, __S.E.2nd __, 2006 WL 1526112 (June 6, 2006) (county lacked enabling authority to adopt impact fee for public school construction).


	 Thus existing law supports the view that the type and extent of developer requirements under a North Carolina development agreement is restricted to those that could have been imposed prior to the 2005 legislation.  Such a conclusion holds true despite the fact that a development agreement is in theory a voluntary agreement that neither the government nor landowner is compelled to negotiate or execute. 


� .	A development agreement is not intended to serve as a substitute for a zoning permit or subdivision plat approval or any other required development permission.  One might expect that such an agreement is consistent with these other approvals, and references and is cross-referenced by the terms of these other permits.  The legislation does not require the development agreement to be consistent with a city’s comprehensive plan, land-use plan, or any other officially adopted plan.  The term “comprehensive plan” is defined in the legislation (G.S. 160A-400.21(1)), but is not mentioned in the legislation thereafter.


� .	As a practical matter, adoption of a development agreement establishes a vested right with respect to the proposal that is subject to the agreement, at least for the period of the agreement. (“Unless the development agreement specifically provides for the application of subsequently enacted laws, the laws applicable to development of the property subject to a development agreement are those in force at the time of the execution of the agreement.” G.S. 160A-400.26(a)).  Note that neither the proposal described in the development agreement nor a proposal subject to a statutory vested right under G.S. 160A-385.1 are immune from certain ordinance requirements adopted after the vesting.  Note that G.S. 160A-400.27(b) provides that a city may not apply subsequently adopted ordinances or development policies “(e)xcept for grounds specified in G.S. 160A-385.1(e).”  G.S. 160A-385.1(e)(2) provides that the establishment of a vested right “shall not preclude the application of overlay zoning which imposes additional requirements but does not affect the allowable type or intensity of use, or ordinances or regulations which are general in nature and are applicable to all property subject to land-use regulations by a city, including but not limited to, building, fire, plumbing, electrical, and mechanical codes.”   


� .	G.S. 160A-400.26(c) also provides that if a State or federal is changed after the development agreement is executed and the change prevents or precludes compliance with an agreement provisions, a city “may modify the affected provisions, upon a finding that the change in State or federal law has a fundamental effect on the development agreement, by ordinance after notice and a hearing.”  The quoted language is identical to certain language in the vested rights legislation (G.S. 160A-385.1(e)(1)e.). 


� .	The legislation does not expressly provide whether the approval of a development agreement is a legislative or a quasi-judicial/administrative action on the part of the governing board.  Compare Haw. Rev. Stat. §46-131 (1993) (“Each development agreement shall be deemed an administrative act of the government body made party to the agreement.”) with Cal. Govt. Code § 65867.5 (West 1997) (“A development agreement is a legislative act . . .  and is subject to the referendum.”).  


� .	The procedures of  G.S. 160A-364 apply.


�.	There is no express mention in the law of some of the more traditional remedies for the breach of a contract (e.g., an action for damages, specific performance).  It is unclear whether they are available.
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