CONFIDENTIAL RECORDS MANAGEMENT IN SUPERIOR COURT
INTRODUCTION


Confidential or privileged records and documents are sought by parties in civil and criminal actions with great frequency.  Objections to their revelation in discovery and at trial are common.  In order to determine if the records are relevant or likely to provide relevant information, the court must know their contents.  When such records are found to be appropriately revealed, the court must also consider what redactions are necessary.  The purpose of this presentation is to suggest a procedure for methodical review, revelation and preservation of confidential records and documents.

Here is a brief outline of information that may be helpful.
I. Bench Book Resources.

The situations requiring in camera inspection of documents are too numerous to mention. For guidance, see the following Bench Book sections:

      A.  Criminal Bench Book:  
Chapter 16, sections V.F.2.b, X.D.2. and XI.D; 
Chapter 22, section IV.7.d., Chapter 24, section II

Chapter 70, section IV.

B. Civil Bench Book: 
Chapter 1, section XV.A.2.

Chapter 20. IV.C.
II. Objections To Production Of Records or Documents
A. DSS.
The department of social services in each county has an affirmative duty to object to disclosure of its records in court.

North Carolina General Statute 7B-302(a) provides:  "....All information received by the department of social services, including the identity of the reporter, shall be held in strictest confidence by the department."  
III. Brief Notes From Recent Cases

QUOTING FROM STATE V. DELLWYN R. JOHNSON, 145 N.C. APP. 51 549 S.E.2d 574; 2001 N.C. App. LEXIS 553 (2001):
It is well established that a defendant has a due process right to any information material to his guilt or innocence. Pennsylvania v. Ritchie, 480 U.S. 39, 57, 94 L. Ed. 2d 40, 57, 107 S. Ct. 989 (1987) (citing Brady v. Maryland, 373 U.S. 83, 10 L. Ed. 2d 215, 83 S. Ct. 1194 (1963)). Nevertheless, a government entity has a statutorily protected right to maintain confidential records containing sensitive information such as child abuse. Id. The Supreme Court held that in such circumstances, a defendant's due process rights are adequately protected by an in camera review of the files of the government agency, after which the trial court must order the disclosure of any information discovered which is material to the defendant's guilt or innocence. Id.

The North Carolina Supreme Court considered the duties of the trial court confronted with a request for records compiled on a victim of child abuse by social services agencies and a school board in State v. Phillips, 328 N.C. 1, 399 S.E.2d 293, cert. denied, 501 U.S. 1208, 115 L. Ed. 2d 977, 111 S. Ct. 2804 (1991). The defendant in Phillips sought, among other things, school records of the victim and three child witnesses. The Supreme Court held: "[a] judge is required to order an in camera inspection and make findings of fact concerning the evidence at issue only if there is a possibility that such evidence might be material to guilt or punishment and favorable to the defense." Id. at 18, 399 S.E.2d at 301 (citation omitted). The trial court in Phillips reviewed the confidential records in camera, including those records in the possession of the Bladen County Board of Education, then entered an order declaring that no information in the records was either relevant or material. Id. at 18, 399 S.E.2d 301-02. The trial court then sealed the records for appellate review. The Supreme Court reviewed these records and affirmed the decision of the trial court, concluding that the records were not subject to discovery by the defendant. id.

QUOTING FROM STATE V. MICHAEL BRIAN JOHNSON, 165 N.C. APP. 854, 599 S.E.2d 599; 2004 N.C. App. LEXIS 1518 (2004):
Suppression by the prosecution of evidence favorable to an accused upon request violates due process where the evidence is material either to guilt or to punishment, irrespective of the good faith or bad faith of the prosecution." Brady v. Maryland, 373 U.S. 83, 87, 10 L. Ed. 2d 215, 218, 83 S. Ct. 1194 (1963). "Impeachment evidence . . . as well as exculpatory evidence, falls within the Brady rule." United States v. Bagley, 473 U.S. 667, 676, 87 L. Ed. 2d 481, 490, 105 S. Ct. 3375 (1985). See also Giglio v. United States, 405 U.S. 150, 154, 31 L. Ed. 2d 104, 108, 92 S. Ct. 763 (1972). In determining whether evidence in the possession of the State [***4]  should be disclosed to defendant, "[a] judge is required to order an in camera inspection and make findings of fact concerning the evidence at issue only if there is a possibility that such evidence might be material to guilt or punishment and favorable to the defense." State v. Phillips, 328 N.C. 1, 18, 399 S.E.2d 293, 301 (1991). "But just because defendant asks for an in camera inspection does not automatically entitle him to one. Defendant still must demonstrate that the evidence sought to be disclosed might be material and favorable to his defense." State v. Thompson, 139 N.C. App. 299, 307, 533 S.E.2d 834, 840 (2000). Id. at 307, 533 S.E.2d at 840 "Although asking defendant to affirmatively establish that a piece of evidence not in his possession is material might be a circular impossibility, [this Court] at least requires him to have a substantial basis for believing such evidence is material."  . "If the judge, after the in camera examination, rules against the defendant on his motion, the judge should order the sealed statement placed in the record for appellate review." State v. Hardy, 293 N.C. 105, 128, 235 S.E.2d 828, 842 (1977).  

In State v. McGill, 141 N.C. App. 98, 101-02, 539 S.E.2d 351, 355 (2000) this Court concluded:

On appeal, this Court is required to examine the sealed records to determine if they contain information that is "both favorable to the accused and material to [either his] guilt or punishment." If the sealed records contain evidence which is both "favorable" and "material," defendant is constitutionally entitled to disclosure of this evidence.
 
(quoting Pennsylvania v. Ritchie, 480 U.S. 39, 57, 94 L. Ed. 2d 40, 57, 107 S. Ct. 989 (1987)) (other citations omitted). "'Favorable' evidence includes evidence which tends to exculpate the accused, as well as 'any evidence adversely affecting the credibility of the government's witnesses.'" McGill, 141 N.C. App. at 102, 539 S.E.2d at 355 (quoting United States v. Trevino, 89 F.3d 187, 189 (4th Cir. 1996)). Evidence is "material" where "there is a reasonable probability that, had the evidence been disclosed to the defense, the result of the proceeding would have been different. A 'reasonable probability' is a probability sufficient to undermine confidence in the outcome." Bagley, 473 U.S. at 682, 87 L. Ed. 2d at 494.  Furthermore, "[a] defendant is not entitled to a new trial based on trial errors unless such errors were material and prejudicial." State v. Alston, 307 N.C. 321, 339, 298 S.E.2d 631, 644 (1983). The violation of a defendant's constitutional rights is prejudicial unless this Court "finds that it was harmless beyond a reasonable doubt." N.C. Gen. Stat. § 15A-1443(b) (2003).

  
 For an example of a case in which in camera inspection was not required, see STATE V CUNNINGHAM, 344 N.C. 341; 474 S.E.2d 772; 1996 N.C. LEXIS 494 (1996)

IN RE   INVESTIGATION OF THE DEATH OF MILLER, 357 N.C. 316; 584 S.E.2d 772; 2003 N.C. LEXIS 831 (2003)

In this case the North Carolina Supreme Court recognized a five-part test to determine whether the attorney-client privilege applies to a particular communication made by a client to an attorney before the client’s death. 
In the usual instance, it is impossible to determine whether a particular communication meets the elements of the test set forth in McIntosh, particularly the third and fourth prongs, without first knowing the substance of that communication. Thus, an in camera review of the content of an attorney-client communication may be necessary before a trial court is able to determine whether that communication is privileged: (357 N.C., at 336).

Another example of an in camera inspection requirement is found in G.S. 7B-2902, “Disclosure in child fatality or near fatality cases.”
HYPOTHETICALS
1. In a civil action, Plaintiff issues a subpoena for his own medical records from the local hospital and his physician for presentation at trial.  The documents are forwarded to the clerk in a sealed envelope, with an affidavit and a copy of the subpoena.  Is there any reason to conduct an in camera inspection?

2. Defendant is charged with taking indecent liberties with a minor.  The county department of social services conducted an investigation of a report of child abuse.  The State wants to see the records as part of its trial preparation.  The investigating officer presents an order to the resident judge in chambers.  The proposed order requires DSS to give a copy of the records to the D.A.  Should the judge enter the order?

3. Defendant is charged with taking indecent liberties with a minor.  The county department of social services conducted an investigation of a report of child abuse.  The defense wants to see the records.  The defense attorney issues a subpoena requiring the DSS to send him a copy of the records at his office.  DSS does just that, without lodging an objection.   Should the defense attorney open the records and review them?  Was the action of DSS proper?
4. Defendant is charged with murder.  At the Rule 24 hearing the State asserts that there exists a statutory aggravating factor, in that the murder was committed for pecuniary gain.  The State seeks an order from the resident judge requiring the Defendant’s insurance agent to provide agency records of applications for insurance sought by Defendant on the victim’s life, including all medical examinations, financial statements of Defendant and victim, and family histories.  Should the judge sign the order presented in chambers?
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