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Grounds for Revoking Letters of Personal Administrator and for Removing Trustee
I. Grounds for Revoking Letters of Personal Representative (hereinafter PR) [G.S. 28A-9-1]
A. Person to whom they were issued was originally disqualified or has become disqualified since the issuance of letters. Disqualifications are:
1. Under 18 years of age;

2. Adjudged incompetent in a formal proceeding and remains under the disability;

a) Disregard annotations in statute dealing with “legally incompetent.” The previous statute specified as a ground for removal that the person was legally incompetent to have such letters, which was held to mean that person is not fit, qualified or prepared to impartially discharge the duties of the office in the manner directed by the oath taken.” [In re Will of Covington, 252 N.C. 551 (1960).]
b) New statute requires an adjudication of incompetence under GS 35A or similar statute in another state. 
c) The Veterans Guardianship Act provides for appointment of a guardian to handle a veterans benefits for a veteran if the Bureau of Veterans Affairs certifies that the veteran has been rated incompetent on examination by the Bureau and the appointment of a guardian is a condition precedent to the payment of moneys due by the Bureau. [G.S. Chapter 34]
(1) Most clerks do not “adjudicate the veteran incompetent” but only issue letters of guardianship.

(2) Therefore, most clerks would not treat this type of guardianship as a person who has been adjudged incompetent.
3. Convicted felon whose citizenship has not been restored;

4. Nonresident of NC who has not appointed resident agent for service and caused such appointment to be filed with the clerk or resident of NC who subsequent to appointment moved from NC without appointing resident agent. 

a) In re Will of Brauff, 247 N.C. 92 (1957).

5. Corporation not authorized to act as personal representative in NC

6. Lost rights under Chapter 31A (divorce, abandonment or slayer).

a) McMichael v. Proctor, 243 N.C. 479 (1956) (wife’s acquittal of charge of murder of husband is a complete defense to a claim that wife forfeited rights).

7. Illiterate

8. Person whom the clerk finds otherwise unsuitable; or

9. Person has renounced right to be PR.

B. Issuance of letters was obtained by false representation or mistake.

C. Person to whom letters issued has violated a fiduciary duty through default or misconduct in the execution of his office.

1. Does not apply to acts under GS 28A-9-2 for which the statute allows summary revocation without a hearing.

a) After letters of administration issued, will admitted to probate.

b) After letters testamentary issued, will is set aside or subsequent paper revoking the appointment is admitted to probate.

c) PR who is required to give a new bond or additional security fails to do so.
d) Nonresident PR refuses or fails to obey a citation, notice, or process.

e) Trustee in bankruptcy or receiver has been appointed for PR.

f) PR failed to file an inventory or annual account and proceedings to compel filing cannot be had because PR cannot be found to be served. (If PR can be served, the clerk can issue an order to file an inventory or accounting by a certain date or show cause why they should not be removed. If the inventory or accounting is not filed, the clerk may remove the PR or issue a show cause order for civil contempt and commit the PR to jail until the papers are filed.)
2. In re Estate of Longest, 74 N.C. App. 386, cert denied, 314 N.C. 330 (1985) (failing to file timely accountings and disregarding notices sufficient grounds to remove PR). See also Armstrong v. Stowe, 77 N.C. 360 (1877) (failing to file inventory and accountings constitutes malfeasance). 

3. Clerk is not compelled to, but may, remove PR for failing to file accountings or delay; however must revoke letters if the omission of PR’s duty is sufficiently grave to materially injure or endanger the estate or if PR fails to comply with orders of the clerk. [In re Estate of Galloway, 229 N.C. 547 (1948); Jones v. Palmer, 215 N.C. 696 (1939)]

4. In re Estate of Boyles, 243 N.C. 279 (1955) (findings that PR refused to pay widow her share of estate when PR distributed other shares and commingled estate funds with monies belonging to widow from the sale of her personal property were sufficient to show misconduct).

5. Insolvency is not of itself a sufficient ground for removing PR, but coupled with continued disregard of duty or danger of loss from misconduct or negligence, sufficient grounds exist. [Barnes v. Brown, 79 N.C. 401 (1878)]; Wilkins v. Harris, 60 N.C. 592 (1864); Fairbairn v. Fisher, 57 N.C. 390 (1859)]

D. Person to whom letters issued has a private interest, whether direct or indirect, that might tend to hinder or be adverse to a fair and proper administration of the estate.

1. Relationship upon which appointment was predicated does not, in and of itself, constitute such an interest. 

2. In re Morris, 262 N.C. 703 (1964) (PR of decedent’s estate, which owed a debt to another estate, was removed because she was also PR and sole beneficiary of the other estate). 

3. It is not necessary to show an actual conflict of interest in order to deny letters testamentary; it is sufficient that the likelihood of a conflict is shown. [In re Estate of Moore, 292 N.C. 58 (1977) (judge overruled clerk’s decision to issue letters and held that as a matter of law, when facts were that PR might need to file a lawsuit for rescission based on decedent’s mental capacity and defendant in lawsuit would be a long-time client of CPA executor).] 
4. In re Estate of Cline, 254 N.C. 634 (1961) (removal of co-executor because owed estate money from loan and encouraged wife to file claim with estate for services rendered).

5. Mere fact that PR inherited real property from decedent and that property may be liable for debts of the estate does not support conclusion that PR has a private interest that might tend to hinder or be adverse to a fair and proper administration of estate. [In re Will of Taylor, 32 N.C. App. 742, 745 (1977).] 

II. General Provisions Regarding Removing Personal Representative

A. The power to revoke imports the power to refuse to grant letters so the same law would apply to a refusal to grant letters to someone named in will as executor. [In re Will of Gulley, 186 N.C. 78 (1923)]

B. Original and exclusive jurisdiction to appoint a PR and revoke letters lies with the clerk. The judge’s jurisdiction is derivative. [In re Lowther, 271 N.C. 345 (1967); McMichael v. Proctor, 243 N.C. 479 (1956); In re Estate of Trull, 86 N.C. App. 361 (1987)]
C. Judge’s authority at proceeding appealing the revocation of letters or failure to revoke letters is to determine if the clerk’s findings of fact are supported by the evidence and support the conclusions and order. The judge can affirm the clerk’s order or reverse it. 
1. If there is evidence to support the clerk’s findings, the judge must affirm. Even if clerk has made a finding that is not supported by the evidence, the order may not be reversed if the legal conclusions are supported by other proper findings. [In re Estate of Monk, 146 N.C. App. 695 (2001)]

D. Revocation of letters is neither a civil action nor a special proceeding under the Code of Civil Procedure. [In re Lowther, 271 N.C. 345 (1967); In re Estate of Galloway, 229 N.C. 547 (1948).]
1. In re Estate of Trull, 86 N.C. App. 361 (1987) (Rule 58 of the Rules of Civil Procedure does not apply to estates).
2. But see, In re Estate of Sturman, 93 N.C. App. 473 (1989) (clerk has the authority to appoint a Rule 17 guardian ad litem for minor heirs in a proceeding to revoke letters because proceeding is “characterized” as a special proceeding).
E. Findings in clerk’s order are not res judicata in any other proceeding between the parties and are not taken to the prejudice of either party. [In re Lowther; Jones v. Palmer, 215 N.C. 696 (1939)] Nor are the findings in a proceeding to revoke letters collateral estoppel to a later action for damages. [Shelton v. Fairley, 72 N.C. App. 1 (1984).]
F. Petition to revoke letters is addressed to the discretion of clerk. Denial is not reversed unless there are clear and compelling grounds for revocation. (Essentially, court seems to applying an abuse of discretion standard.)  [Matthews v. Watkins, 91 N.C. App. 640 (1988); aff’d, 324 N.C. 330 (1989).]
III. Grounds for Removing Trustee [G.S. 36C-7-306]
A. Trustee committed serious breach of trust.
1. Trustee may be removed for self-interest in the administration of the trust that would interfere with trustee’s duty of complete loyalty to the trust. [In re Testamentary Trust of Charnock, 158 N.C. App. 35 (2003) (dicta), aff’d, 358 N.C. 523 (2004); In re Trust Under Will of Jacobs, 91 N.C. App. 138, dis. review denied, 323 N.C. 476 (1988).] 

2. Trustee breached fiduciary duty of complete loyalty by paying himself commissions in excess of the maximum allowed by statute. [In re Trust Under Will of Jacobs]
B. Lack of cooperation among cotrustees substantially impairs the administration of the trust.

1. Requires both lack of cooperation and that lack is detrimental to interests of beneficiaries. 

2. Clerk may remove some or all of the cotrustees. 

C. Because of unfitness, unwillingness, or persistent failure to administer the trust effectively, the clerk determines that removal serves the best interests of the beneficiaries.

1. Failure of trustee to obey court order concerning the administration of the trust is nearly always considered a ground for removal. [George Glesson Bogert The Law of Trusts & Trustees, § 527 (West Publishing Co. 2nd ed. 1993).] 

2. Disobedience of directions of trust instrument usually ground for removal. 

3. Commingling trust property with trustee’s own property.

4. Failure to account.

5. Trustee has acquired a personal interest adverse to the trust.

6. Taking of excessive and unauthorized compensation. 

7. Appropriating trust property to own use. 
8. Hostility between trustee and beneficiaries may be a ground for removal if trust duties are such that they are not likely to be properly executed so long as ill will exists. This is really a question of fitness of the trustee to continue. 

9. Removal may be ordered if the hostile relations have resulted in vindictive acts of administration. [Bogert at § 157 fn. 3; Brown v Batt, 631 P.2d 1346 (Ok. 1981) (removal on ground of extreme hostility when trustee refused to communicate with or account to beneficiaries regarding the trust).] 

D. There has been a substantial change of circumstances, the clerk finds removal of the trustee best serves the interests of all the beneficiaries and is consistent with a material purpose of the trust, and a suitable successor trustee is available. 

IV. General Provisions Regarding Removing a Trustee

A. Nature of clerk’s authority with regard to trusts. 

1. Before January 1, 2002, the clerk had very limited jurisdiction regarding trusts. They heard certain special proceedings to remove a trustee and to appoint successor trustees in certain instances. 

2. Effective January 1, 2002 the clerk’s authority over trusts was greatly expanded (see C. below); the jurisdiction became original and exclusive; and the proceedings now are estate not special proceedings. 

B. Thus, the judge’s role in the appeal of proceedings to remove a trustee is now the same as in decedent’s estate. G.S. 1-301.3 controls appeals. [G.S. 36C-2-203(e)]

C. Question is whether the evidence supports the findings and whether the conclusions were proper in light of the facts found. [Smith v. Underwood, 113 N.C. App. 45 (1993) (dissenting opinion); rev’d per curiam for reasons in dissenting opinion, 336 N.C. 306 (1994).] 

D. Settlor, cotrustee, or beneficiary may request the clerk to remove a trustee, or the clerk may remove on own motion. [G.S. 36C-7-706]

E. Clerk of superior court has original jurisdiction over all proceedings concerning the internal affairs of trusts. 

1. Jurisdiction is exclusive in following proceedings:

a) To appoint or remove a trustee; 
b) To permit a trustee to renounce or resign (except when trust provides procedure to name a successor trustee and trust does not require accounting to the clerk, no trustee is required to initiate proceeding before the clerk to resign or renounce;

c) To review trustee’s fess and review and settle accountings;

d) To deal with conversion to or from a unitrust; 

e) To transfer principal place of administration;

f) To require trustee to provide a bond, set amount of bond etc.

g) To make orders with respect to a trust for the care of animals; or

h) To make orders with respect to a noncharitable trust without an ascertainable beneficiary.

2. Jurisdiction is not exclusive in a proceeding to ascertain beneficiaries, to determine any question arising in the administration or distribution of any trust, including questions of trust instruments, and to determine existence or nonexistence of trust and the existence of any power, right, immunity, duty or privilege.

a) Although proceeding is within the clerk’s original jurisdiction, the clerk, upon motion of a party, may determine that superior court judge should hear originally (essentially may transfer the matter to superior court). 

b) Party can file a declaratory judgment action in appropriate cases and either party may require removal to superior court if declaratory relief is sought in proceeding before the clerk. 

3. Clerk does not have jurisdiction over 

a) Actions to reform, terminate or modify a trust;

b) Actions by or against creditors or debtors of a trust;

c) Actions involving claims for monetary damages, including claims for breach of fiduciary duty, fraud and negligence;

d) Actions to enforce a charitable trust; and

e) Actions to amend or reform a charitable trust. 

4. Consolidation and joinder of proceedings before the clerk and before the judge. [G.S. 36C-2-205(f), (g)]

a) When a trust proceeding before the clerk and a civil action pending before a superior court judge involve a common question of law or fact, upon the court’s motion or motion of a party to either the trust proceeding or the civil action, a superior court judge may order consolidation of the cases and jurisdiction for all matters pending in both the trust proceeding and the civil action is vested in the superior court. 

b) In a civil action pending in superior court, a party may join as many claims as the party has against other parties even though the claims may otherwise be within the exclusive jurisdiction of the clerk.

5. Upon consolidation of a clerk’s proceeding and civil action, the clerk’s exclusive jurisdiction is not stayed unless so ordered by the judge. 
V. Claim for an Elective Share (formerly Dissent from Will) [G.S. 30-3.1 through 3-3.6]
A. Every surviving spouse has a right to a certain minimum share of his or her spouse’s estate. Decedent’s “estate” for purposes of this statute is larger than what passes through estate administration.

B. Differences from dissent.
1. Dissent applied only in testate situations. Elective share applies to testate and intestate taking. 

2. Share in dissent was intestate share, while in elective share it is statutory.

3. In dissent the property counted was probate property and some entirety property, and in elective share it is most of the property owned by decedent immediately before death. 

C. Surviving spouse’s statutory share.
1. Decedent has no lineal descendants— ½ 

2. Decedent survived by one child or lineal descendant— ½

3. Decedent survived by more than one child; by one child and lineal descendants of one or more deceased children; or by lineal descendants of two or more deceased children— 1/3 
4. Second or successive spouse and no living lineal descendants by surviving spouse— ½ of share in 1, 2 or 3 above.
D. Mathematical formulae for determining elective share.
(statutory share x total net assets) minus property passing to surviving spouse = elective share


(statutory share x total net assets)

                      — property passing to surviving spouse
          =  elective share

E. Total net assets of decedent means:
1. All of the following property minus he amount paid or to be paid for funeral expenses, year’s allowance for children, debts, claims, and administration expenses.

2. Property included in assets of decedent:

a) All property to which decedent had legal and equitable time immediately before death

b) All property received by PR by reason of decedent’s death except wrongful death proceeds

c) ½ value of any tenancy by entirety property or joint with spouse with right of survivorship

d) All property held jointly with right of survivorship with someone other than spouse

e) Proceeds of IRA, pension, profit-sharing plan, retirement or annuity of which decedent controlled designation of beneficiary except social security benefits. 

f) Property included in taxable estate of decedent under IRS Code

g) Any donative transfers made to person other than spouse within 6 months before death

h) Any other Property Passing to Surviving Spouse

F.  “Property Passing to Surviving Spouse” is:
1. ½ value of tenancy by entirety property or joint tenancy with right of survivorship with spouse

2. All property devised by decedent to surviving spouse outright, in trust, passing by intestacy, by beneficiary designation, by exercise of power of appointment, by operation or law or otherwise, except social security benefits.

3. Year’s allowance awarded to spouse.
4. Value of any property renounced by spouse.
5. Value of spouse’s interest in life insurance proceeds on decedent’s life.
6. Value of any interest in property transferred from decedent to spouse during lifetime for which gift tax paid or spouse acknowledged gift.

7. Value of property held in trust for exclusive benefit of spouse during spouse’s lifetime if trust requires Nonadverse Trustee to use for support of spouse.

G. Hearing before clerk.
1. Clerk must determine:
a) The applicable share of the surviving spouse.
b) What property is included within Total Net Assets, the value of each of those assets, amount of expenses subtracted from assets, and the Total Net Assets.

c) What property is included within Property Passing to Surviving Spouse and the value of that property.
d) If spouse entitled to elective share and the amount of that share.
2. The clerk must make written findings of fact and conclusions of law.
H.  Appeal to judge. [G.S. 30-3.4(g)]
1. Any party in interest may appeal.
2. G.S. 1-301.3 gives 10 days to appeal.

3. An appeal automatically stays the order of the clerk.
4. The role of the judge on appeal is unique. The judge may review the findings of fact and may find facts or take other evidence. 

a) Thus, the judge has authority to rule solely on whether the clerk’s findings are supported by the evidence and the facts support the conclusions or the judge may allow other evidence and make own findings of fact.
b) The judge’s findings are final and conclusive.
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