Case Study on Appeal From the Clerk in an Estate Case


You come to court on Monday morning and find the following cases on your calendar: An appeal from the clerk of court revoking letters testamentary of Slyly Coyote in the Estate of Wily Coyote; an appeal from the clerk refusing to remove Slyly Coyote as co-trustee in the Wily Coyote, Jr. Trust; and a civil action, Job Coyote versus Slyly Coyote, seeking $25,000 for breach of fiduciary duty as executor of the Estate of Wily Coyote, Sr. Counsel for the parties want you to handle all the litigation as one matter.  

Background


Wily Coyote, Sr. died testate on 19 August, 2005 in Joyland County. He was domiciled in that county. The last will and testament of Wily was duly probated before the clerk of Joyland on October 12, 2005. Wily’s beloved wife, Dora had predeceased him, but he has a 16-year old son, Wily, Jr. The Will named Wily’s loving sister, Slyly Coyote, as the executor of the estate.  The will created the Wily Coyote Jr. Trust, and funded it with $1.5 million in stocks and mutual funds. It named Slyly and her brother, Job, as co-trustees and directed the trustees to expend the income as necessary for the general welfare, support, maintenance and benefit of Wily, Jr. and authorized them to expend up to 5% of the principal each year if necessary for the benefit of Wily, Jr. The trust was to terminate when Wily Jr. reached 25 and the remaining assets were to be turned over to him.

The will gave Wily’s other assets—a house worth $150,000; a farm worth $250,000, and several vehicles to Slyly and Job.  Slyly, who has been more fortunate in her life, was to get 25% and Job was to get 75%. Slyly had seen to the burial of Wily in a very nice funeral conducted by the Dewey, Cheatham and Howe Funeral Home, which is run by her son-in-law, and in which she had a 1/3 interest.  Job discovered, by being a real pest, that the funeral had cost the estate $35,865.43.  Job, after asking around, determined that no one in the area had any knowledge of any funeral costing more than $10,000.  He filed a petition with the clerk on January 7, 2006 requesting a hearing and an Order to Show Cause why Slyly should not be removed as executor of the estate. In the petition, Job alleged that Slyly had violated a fiduciary duty to the estate by paying an unreasonable amount to the funeral home. He further alleged that Slyly had a private interest, (her share in the funeral home) that might tend to hinder or be adverse to the fair and proper administration of the estate.  

The petition also asks the clerk to remove Slyly as co-trustee of the Wily Coyote, Jr. Trust because her lack of cooperation with Job substantially impairs the administration of the trust. Job alleges that ever since Job challenged Slyly about the funeral expenses she refuses to talk to him and therefore no expenditures from the income of the trust can be made to support Wily, Jr. 


Service was proper on Slyly and a hearing was held. At the hearing, the facts elicited, in addition to the basic facts noted above, were:

As to the letters testamentary:

· Slyly testified that she thought that Wily would have wanted a “first-class” funeral, and that his funeral had much fancier programs than normal and a gold colored casket that was opened full-length.  

· She further testified that she was deeply offended that Job would think that she was out to help herself; she had always been a kind and fair person and everyone knew that about her.

· She offered as evidence an affidavit from a funeral director in Raleigh who stated that the market value of a funeral is hard to determine and that it depends on the desires of the purchaser of the service; he stated that funerals costing $35,000 were rare, but not unheard of in Raleigh.

· Job offered as evidence affidavits from the other three funeral homes in Joyland; each of them stated that they had never heard of a funeral in Joyland costing more than $10,000. (Affidavits were received without objection from either party)

· Job testified that Slyly had told him that Dewey, Cheatham and Howe was having some tough times financially, and that she knew that Wily would have wanted her to pay it a reasonable sum for his funeral, since she knew that he would want to help it through these tough times.

· Job also offered evidence that the same son-in-law who owned the funeral home also owned a farm equipment and supply business, in which Slyly had a 10% interest.  

As to the trust:

· Job testified that once he began asking questions about the funeral expenses, Slyly said she did not want to talk to him any more because he was accusing her of cheating him. Job tried to contact her on four occasions to get her to agree to expend income from the Wily Coyote Jr. Trust for some new clothing and a car for Wily, Jr. since he had gotten his drivers license recently, but she hung up on him all four times

· Slyly testified that when Job called about expenditures from the trust, he indicated that he wanted to use the income to buy a car for Wily, Jr. She told him that was not an appropriate expenditure and hung up the telephone at that point. She stated that she is not refusing to expend the trust income.  She just does not agree that a 16 year-old boy needs a car


At the conclusion of the hearing, both sides argued to the clerk their points of view. Slyly argued that her service as executor was not adverse to the interest of the estate, that it was consistent with Wily’s wishes, and that her interest in the funeral home was too remote to be considered a “private interest” in violation of the statutes.  Job argued that the fees here were clearly excessive, above any market rates, and were more than adequate grounds to remove Slyly as executor for acting in a manner that violated her fiduciary duty to the estate.  He further argued that she benefited directly from the excessive payments as a part owner in the funeral home and that there was a reasonable risk that the same thing would happen as she operated the farm while the estate was being settled. As to the trust, Job argued that Slyly’s unwillingness to cooperate made it impossible to carry out the trust’s duties. Slyly argued that she was trying to carry out the terms of the trust, not substantially impairing its administration. 

The clerk entered the following order.
Clerk’s Order

Findings:

1. Based on a petition filed by Job Coyote and after due notice to Slyly Coyote and Wily Coyote, Jr. through Attorney James Taft, guardian ad litem, the undersigned clerk held a hearing on January 10, 2006 to determine whether to revoke the letters testamentary issued to Slyly Coyote and whether to remove her as co-trustee of the Wily Coyote, Jr. Trust.
2. At the hearing Job Coyote was represented by Attorney Robert Jones; Slyly Coyote was represented by Attorney Nancy Smith; and Attorney James Taft appeared as guardian ad litem for Wily Coyote, Jr. 
3. Wily Coyote, Sr. died testate on 19 August 2005 in Joyland County where he was domiciled.

4. His last will and testament was probated before the Joyland County clerk of court on October 12, 2005 and letters testamentary were issued to Slyly Coyote on that date.

5. The beneficiaries under the will were Slyly Coyote and Job Coyote, Wily Coyote’s sister and brother.

6. The will also created and funded a testamentary trust on behalf of Wily Coyote’s minor son, Wily Jr., and named Slyly and Job Coyote as co-trustees, to serve without bond.

7. The trust required the trustees to expend the income of the trust for the general welfare, support, maintenance and benefit of Wily, Jr.

8. Slyly Coyote paid $35,856.43 to Dewey, Cheatham and Howe Funeral Home for Wily Coyote’s funeral. 

9. The reasonable cost for a funeral in Joyland County is $10,000, and $35,856 is an excessive cost for the funeral. 

10. Dewey, Cheatham and Howe Funeral Home is owned by Slyly Coyote’s son-in-law, and Slyly Coyote has a one-third interest in the business. 

11. The son-in-law also owns a farm equipment and supply business in which Slyly Coyote has a 10% interest, and there is a likelihood that Slyly Coyote will deal with that business in operating the farm she and Job have inherited. 

12. Slyly Coyote and Job Coyote, as co-executors, have a disagreement about the expenditure of income from the trust to purchase a car for the beneficiary of the trust. That disagreement is based on determining the welfare of the beneficiary and is not a result of personal difficulties between the two co-executors.

Based on the findings, the court concludes that:

1. Slyly Coyote has a private interest that might tend to be adverse to a fair and proper administration of the Estate of Wily Coyote, Sr..

2. Slyly Coyote has violated her fiduciary duty to the estate by the excessive expenditure of funds for the funeral of Wily Coyote, Sr. 

3. There is no lack of cooperation between the co-trustees of the Trust of Wily Coyote, Jr. that substantially impairs the administration of the trust. 

Therefore, it is ORDERED that:

1. The letters testamentary issued to Slyly Coyote are revoked, and Slyly Coyote is ordered to file a file accounting with the office of the clerk of superior court of Joyland County by February 10, 2006.

2. The petition to remove Slyly Coyote as co-trustee of the Trust for Wily Coyote, Jr. is denied. 
What is the standard of review you would apply to this case?

Who has the burden of proof?

How would you proceed in this case?   

· Consolidation into a single case

· Dispose of appeals from clerk, then hear civil action

· Dispose of civil action first, then hear appeals

How would you rule with regard to the appeal of the proceeding before the clerk?

What could you do if you don’t agree with the facts found by the clerk on the removal of Slyly as trustee? 

Assume you decide that the facts found only support removal of Slyly as co-trustee and the petitioner asks that you name a local attorney, Wilbur Moore, as co-trustee. What would your order hold?  Would you name a new co-trustee?  

Assume that the proceeding to revoke letters as the PR and to remove Slyly as trustee had been filed with the clerk, but not heard. The civil action for breach of fiduciary duty had been filed and was on your calendar.  Job’s attorney asks that you consolidate the cases for trial and hear all of them together. What would you do.  

