Problem 1

You are about to begin a civil jury trial. This case has been pending a very

long time and has a number of witnesses. Before the jury comes into the

court room, the attorney, who has previously made a general appearance for the

defendant, moves to withdraw from representation of the defendant, saying that

he has not been paid in full. After due consideration, you deny the motion. The

attorney then requests a continuance, which you also deny.

The trial begins; the jury is chosen and the plaintiff calls its first

witness, who is now being cross-examined by the defendant's attorney. Suddenly,

the attorney looks at his watch, stands up, shakes hands with the defendant and

states "That's all the time you paid for, you're on your own. Best of luck, my

good friend," and he sails out of the courtroom.

What do you do?

  If you decide to have a contempt hearing, describe the procedure you will

use.

  In the more likely case, you are waiting for a lawyer to arrive in court. All the parties are present and you have the clerk call the lawyer's office. The lawyer's secretary says that the lawyer says he isn't coming.

  What is your course of action? Why?

Does your decision change if the lawyer himself refuses to come to court and

uses profanity to the clerk?

If you decide to hold the lawyer in custody pending hearing, what steps do

you take?

Problem 2

The defendant, represented by an attorney, is before you, pleading guilty to felonious breaking and entering.  The defendant replies to question 4a on the Transcript of Plea, are you now under the influence of alcohol, drugs, narcotics, medicines, pills, or any other intoxicants, answering “No.”  He then answers Question 4B, when was the last time you used or consumed any such substance, “Four weeks ago.”  You continue with the plea and accept it, placing the defendant on probation. He leaves the courtroom with the probation intake officer, who shortly returns and tells you that she thinks the defendant is impaired by some substance and that she had him perform an alco-sensor test which revealed a reading of .02.  You decide to consider holding the defendant in criminal contempt of court.  You call the defendant back into the courtroom. Describe the considerations you would make and the procedures you would use if you decide to institute contempt proceedings. 

Problem 3

After a long armed robbery/kidnapping trial, the matter is finally to the jury.  You gave the proper pattern jury instructions on jury conduct at every appropriate time.  In spite of your careful statements, a juror has violated the instruction and has gone to the convenience store where the incident happened.  She told the other jurors that it could not be the way the witnesses said because of the arrangement of the shelves in the building.

You have been informed of this in a note from another juror.

What action do you take?

You decide to institute plenary contempt proceedings against the juror.  You give proper notice and set the case for hearing in one week.  You advise her of her rights and appoint a lawyer to represent her.  The juror leaves the courtroom and is immediately stopped by a reporter from the local television station who interviews her on camera.  In her interview, which is broadcast repeatedly, she attempts to justify her conduct by criticizing your “unclear instructions” and accuses you of showing prejudice against the defendant during the trial in that you frowned and shook your head whenever evidence favorable to the defendant was offered; that your rulings have all been against the defendant and by doing so,  that you have indicated your belief that the defendant was guilty.  She states that in investigating the case herself, she was merely trying to assure that the defendant received a fair trial. She asserts that you ruled against the defendant so often that she thinks you personally were hiding important evidence from the jury.  The reporter then speaks to the defendant’s mother who is very sure of your lack of partiality and expounds on her opinion that you have helped the State prosecute the case.  The defendant’s lawyer is then quoted by the reporter as saying, “The State will win every time when the judge is sitting at the prosecution table.”  All of this is broadcast on television, the radio and printed in the local newspaper.

What considerations would make on a motion for recusal in this case?

Problem 4

Discuss whether this is direct contempt or indirect contempt.

1. The Judge is not a witness to the occurrence; however it happened in the courtroom where proceedings are being held before court and is likely to interfere with or interrupt matters before the Court

Also, there was no sworn testimony or opportunity to cross-examine any witness.  Two cases which discuss this situation are St. v Jay E. Gell, No. CoA0l-826, 2002 NC App Lexis 221 and the dissent of Judge Greer in St. v. McCoy, 615 SE 2d 319 and 2005 NC App Lexis 1319

Problem 5

A defendant has just pled guilty before you and you are in the midst of

entering a probationary sentence. While you are stating the probationary

conditions, the defendant's attorney turns to the defendant and begins a

conversation with him. They are both talking to each other. You stop in the middle of your sentence and say to the lawyer, "Do not interrupt me while I am entering judgment." The lawyer replies, "Well, I was just telling him something."

What is your response?

Suppose that you have decided to hold summary proceedings for contempt.  You

immediately state to the lawyer your intention to institute contempt

proceedings. You give him summary notice of the charge and offer him the

opportunity for a summary response. He states that he wants a lawyer.

What is your next step?

You have decided to institute contempt proceedings against the defendant as

well for his part in the conversation. What, if anything, do you tell him about

his right to have an attorney in a proceeding for summary contempt? What are

the considerations you make in reaching this decision?

Problem 6

You are trying a felony assault case where an estranged husband who is represented by an attorney, is charged with beating his wife and cutting her with a broken bottle.  During the wife’s testimony, the Defendant starts to scream, using lots of profanity, that she is a liar and she will pay.  You send the jury out and address the defendant, telling him that you are charging him with direct criminal contempt for willful behavior committed during the sitting of a court and directly tending to interrupt its proceedings, in that he screamed at the witness testifying, used profanity and threatened her.  You give his lawyer an opportunity to speak on Defendant’s behalf and you allow the Defendant an opportunity to respond.  The defendant’s attorney makes an argument on behalf of his client.  After due consideration, you decide that the Defendant has committed direct criminal contempt of court and you enter the following order:

The Court finds that the Defendant is present in Court, represented by his attorney; that the Defendant willfully during the trial of State vs. Defendant, while Mrs. Witness was testifying, screamed profanity at her, stated that she is a liar and the she will pay; that this behavior was committed during the sitting of the court and in the presence of the jury and that it directly tended to interrupt the proceedings of the court.

The Court concludes as a matter of law that the Defendant willfully committed behavior during the sitting of a court, which directly tended to interrupt the proceedings of that court and that the Defendant is in direct criminal contempt of this Court and is Guilty of Criminal Contempt of Court.  It is, therefore, Ordered, Adjudged and Decreed that for the Defendant is sentenced to serve 30 days in the custody of the Sheriff of Anson County.

This the 6th day of October, 2003

_____________

Judge Presiding

Is this order correct?

Problem 7

Joe Clark was a plaintiff in a lawsuit against John Elliot, the defendant,

who had been Clark's business partner. Clark prevailed in the lawsuit and Elliot was ordered by the court to repay Clark a sum of money on a schedule set by the court. Elliot failed to pay the first and second installments. Clark sought an order to show cause against Elliot for his failure to comply with the judgment. Clark filed an affidavit along with his verified motion for an order to show cause in which he alleged that the order of the court remained in force, that the purpose of the order may still be served by compliance with the order, that the noncompliance of Elliot was willful and that Elliot is able to comply with the order or is able to take reasonable measures that would enable Elliot to comply with the order. Clark sets out the specific facts which support these allegations. Further, he attaches relevant business records and Elliot's deposition testimony which contained facts and admissions by Elliot in support of Clark’s motion. The presiding judge considered all the material presented by the plaintiff in his motion for an order to show cause and denied the motion, finding and concluding that Clark had failed to show to a greater weight of the evidence that the defendant had the present ability to comply with the order.

Was this a correct ruling? Why or why not?

What considerations would the plaintiff make in determining to proceed by a

judicial official's order that the alleged contemnor appear at a specified

reasonable time and show cause why he should not be held in contempt as

opposed to the procedure set out in GS 5A-23(a1)?

Suppose the court granted Clark’s motion and issued an Order to Show Cause against Elliot. The judgment in question is by consent. The judgment contains findings of fact and conclusions of law, along with the court’s order.  Elliot objects to the court holding a contempt hearing, saying that the court had no authority to have a contempt hearing and that Clark could proceed only for breach of contract.

How would you rule on this question?

Suppose you decide that you can proceed with the contempt hearing.  You intend to find Elliott in civil contempt and properly enter an order with findings of fact and conclusions of law; your judgment reads that Elliot is to remain in custody of the sheriff of this county until he complies with the court’s judgment

Is this a lawful judgment.?

Problem 8

United States v. Young

Three employees of ABC Stocks, Inc., left their employment and formed a new company, Sound Investments, Inc. With them, they took confidential information about ABC’s clients and other matters which they used in their new employment to solicit ABC’s clients to the detriment of ABC.  ABC sued its former employees and their company, Sound Investments, Inc., and obtained a judgment against the individuals and the corporation which ordered, in part, that the Defendants stop using this information, stop contacting ABC’s clients and return the confidential information to ABC.  The Defendants violated the court’s orders as to these three provisions.  ABC obtained an order from a judge that the defendants appear at a specified time and show cause why they should not be held in contempt. At the appointed time, the parties appeared.  ABC announced that it would like to proceed in criminal contempt.  The Defendants objected to ABC prosecuting this action, claiming an inherent conflict in allowing an interested party to prosecute a criminal contempt action and alleging that this procedure violated their rights to due process.

How would you rule and why?

How would you rule and why if ABC was proceeding in civil contempt?

Outline the differences between due process in criminal and civil contempt.

During the civil contempt hearing, the plaintiff presents evidence that it

has been damaged by the defendants' contempt in the amount of $150,000.00. The

plaintiff asks that upon finding the defendants in contempt that you allow the

defendants to purge themselves of contempt by paying the plaintiff's damages,

costs and attorneys fees.

What ruling would you make and why?

