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Where’s the Money?  Billing and Collecting Utility 
(Water, Sewer, and Solid Waste) Fees

Common Issues in Billing and Collecting Utility Fees:  Worksheet Master
Questions re:  Establishing a Utility Account
· Can a local government require a potential customer to provide government issued identification as a condition of establishing an account for utility service?

Likely yes.  Both cities and counties have broad authority to “adopt adequate and reasonable rules to protect and regulate a public enterprise belonging to or operated by it.”  The rules must be adopted by ordinance and apply uniformly to all customers.  G.S. 153A-275(b) (counties); G.S. 160A-312(b) (cities).  This authority likely extends to requiring potential customers to provide government issued identification and other identifying information such as proof of address.  A local government must be careful not to engage in unlawful discrimination, however.  To this end, it should allow multiple forms of government issued identification, such as drivers’ licenses, state identification cards, military identifications, and passports.

Note that if a local government collects certain identifying information, it must make sure that the information is kept private.
  A local government is prohibited from intentionally communicating or otherwise making available to the general public a person’s identifying information, including social security or employer taxpayer identification numbers, drivers license, state identification card or passport numbers, checking or savings account numbers, credit or debit card numbers, digital signatures, Personal Identification Codes, biometric data (e.g. eye scans, voice scans, DNA), fingerprints or passwords.  G.S. 132-1.10(b)(5).  

· Can a local government require a potential customer to provide a Social Security Number as a condition of establishing an account for utility services?

No.  A local government is permitted to request a potential customer provide a social security number but, under parallel provisions of the Federal Privacy Act, 5 U.S.C. § 522a (note),
 and the State Privacy Act, G.S. 143-64.60, it cannot deny utility services because the potential customer refuses to divulge his or her social security number.  Furthermore, the local government must inform the potential customer that disclosure of the social security number is voluntary, by what authority the number is solicited, and what uses will be made of the number.  5 U.S.C. § 522a (note); G.S. 143-64.60(b); see also G.S. 132-1.10(b).  The local government must provide enough information of the potential consequences of divulging the Social Security Number so that an individual can make a reasoned choice;
 and it is prohibited from using the number for any purpose other than the purposes clearly stated when the number is solicited.  G.S. 132-1.10(b)(4).  

[Note that if the local government collects a social security number, there are a number of limitations on its retention and dissemination.  See 5 U.S.C. § 522a (note); G.S. 143-64.60; G.S. 132-1.10(b) & (c).  For example, effective July 1, 2007, a local government is prohibited from printing an individual’s Social Security Number on any materials that are mailed to the individual, even if the materials are contained within a sealed envelope.  G.S. 132-1.10(b)(9).]

· Can a local government require a potential customer to pay a deposit before providing utility services?

Yes.  A local government has broad authority to establish “rents, rates, fees, charges, and penalties for the use of or the services furnished by a public enterprise.”  G.S. 153A-277 (counties); G.S. 160A-314 (cities); see also 162A-88 (water and sewer districts); G.S. 162A-9 (water and sewer authorities); G.S. 162A-49 (metropolitan water districts); G.S. 162A-72 (metropolitan sewer districts).  The ratemaking authority likely extends to establishing deposit or security fee requirements for the use of a public enterprise service.  
· Are there any limits on the amount of the deposit that a local government can demand?

A local government can establish a different schedule of deposit or security fees for different classes of customers, or charge the fees to some customers and not to others, as long as the deposit or security fee requirements are reasonable, nondiscriminatory, and consistently enforced.  (For public enterprises, cities and counties have explicit authority to charge different fees for different classes customers.  G.S. 153A-277(a) (counties); G.S. 160A-314 (cities).  Other entities providing utility services likely also can establish different classes of customers pursuant to common law authority.)  

A local government also can charge a deposit fee, or a higher deposit fee, to non-resident customers than it charges to resident customers.
  With respect to resident customers, a local government should have a rational basis for charging different deposit fees to different classes of customers.  A local government, for example, can charge a higher deposit fee for commercial or industrial customers than for residential customers.  A local government likely also can charge a higher deposit fee to customers who do not own the property or premises being served or to customers who have a history of delinquent enterprise bill payments or bad credit.  A local government must ensure that any policies are enforced uniformly, however, to avoid claims of unlawful discrimination.  And, of course, classifications cannot be based on prohibited grounds such as race, color, alienage, religion, national origin, or gender.

· Can a local government require a deposit, or higher deposit, if a potential customer refuses to provide a government issued identification or social security number?

Maybe.  It is likely that a local government can charge a deposit or security fee, or a larger deposit or security fee, to customers who refuse to provide proof of identity or proof of address if the local government determines that this class of individuals poses a greater risk of defaulting on utility service payments.  Any deposit or security fee requirement must be reasonable and nondiscriminatory.
It is less clear whether a local government can charge a deposit or security fee, or a larger deposit or security fee, to a customer who refuses to provide a social security number.  Under parallel provisions of the Federal Privacy Act, 5 U.S.C. § 522a (note), and the State Privacy Act, G.S. 143-64.60, a local government cannot deny utility services because a potential customer refuses to divulge his social security number.  Although making access to utility services more costly to a customer who refuses to provide her social security number does not deny the customer access to the utility services explicitly, such a policy might be open to a claim by an individual that he is effectively denied services because of an inability to pay the deposit or security fee.  There currently is no case law addressing this issue.

· Can a local government use a social security number that it collects to establish a new utility account in order to take advantage of the state’s debt set-off program for amounts owed on a separate utility account?

Likely yes, but only if the customer was clearly informed that the number would be used for this purpose when the number was solicited. G.S. 143-64.60(b); see also G.S. 132-1-10(b)(3).
[Note that not all government providers of utility services are entitled to take advantage of the state’s debt set-off program.  G.S. 105A-2 specifically lists the local agencies entitled to participate:  a county, municipality, water and sewer authority (G.S. 162A, Art. 1), regional joint agency created by interlocal agreement (G.S. 160A, Art. 20), public health authority (G.S. 130A, Art. 2, Part 1B), metropolitan sewerage district (G.S. 162A, Art. 5), and a sanitary district (G.S. 130A, Art. 2, Part 2).]
Questions re:  Liability for Utility Fees

· If a tenant establishes a utility account with a local government and fails to pay for the services provided, can the owner of the premises be held liable for the unpaid utility fees?

Generally no.  In most cases, only the contracting party is liable for utility fee payments.  The liability cannot be transferred from a tenant-customer to the owner of the property or premises served.  See G.S. 153A-277(c) (counties); G.S. 160A-314(c) (cities).  

If the utility is operating under the public enterprise statutes, there are two exceptions to the general rule that only the contracting party is liable for utility fees.  The owner of the property is legally obligated to pay the enterprise service fees, even if the owner is not the contracting party, if (1) the property served is leased or rented to more than one tenant and services rendered to more than one tenant are measured by the same meter; or (2) the fees for the use of a sewage system are billed separately from the fees for the use of a water distribution system.  G.S. 153A-277(d) (counties); G.S. 160A-314(d) (cities).  The fees are not a lien on the real property or premises served, though.  G.S. 153A-277(c) (counties); G.S. 160A-314(c) (cities).

In addition to the two exceptions, local governments are authorized to adopt an ordinance providing that any fees for collecting or disposing of solid waste may be billed with the property taxes and be payable in the same manner as property taxes.  If a local government bills for solid waste services on the property tax bill, any delinquent charges can be collected in the same manner by which delinquent personal or real property taxes are collected.  The fees are a lien on the real properties described on the bills that include the fees.  G.S. 153A-293 (counties); G.S. 160A-314.1(b) (cities).
· Can a local government require the owner of a property or premises to establish the utility account?
Probably yes.  There is nothing in the statutes that prohibits a local government from requiring the owner of the property to be the contracting property.
  But, even if the owner of the property is the contracting party, or otherwise legally liable to pay the utility fees, the local government cannot place a lien on the property served.  G.S. 153A-277(c) (counties); G.S. 160A-314(c) (cities). 

A local government, however, can choose to bill for solid waste services on the property tax bill.  If the local government includes the fees for solid waste services on the property tax bill and adopts an ordinance that states that delinquent fees can be collected in the same manner as delinquent real property taxes, the solid waste fees are a lien on the real property described on the bill that includes the fee.  G.S. 153A-293 (counties); G.S. 160A-314.1(b) (cities).
[Note that if a local government requires the owner of one property to be the contracting party, it probably does not have to require the owners of all properties to be the contracting parties.  But, because the utility is a state actor it is subject to the requirements of the equal protection clauses of the U.S. and N.C. Constitutions.  Thus, the utility must have a rational basis for requiring owners to be contracting party in some instances, while allowing non-owners to be contracting parties in other instances.  If a local government requires one or more owners to be the contracting parties it should do so according to a consistent policy and not on an ad hoc basis.  And, of course, classifications cannot be based on prohibited grounds such as race, color, alienage, religion, national origin, or gender.]
· Can a local government discontinue service to a premises occupied by one or more tenants if the owner of the premises fails to pay the utility fees?

Yes.  If the owner of the property or premises is required to be the contracting party, either by statute, see, e.g., G.S. 153A-277(d) (counties); G.S. 160A-314(d) (cities), or ordinance, a local government can discontinue services and refuse to reinstate them until the delinquent amounts are paid in full, even if the property is occupied by one or more tenants.

· Is a local government required to provide notice to a delinquent customer and/or his tenants before discontinuing service?

It depends.  County-owned utilities are not required to provide notice before disconnecting service to resident customers
 and neither county- nor city-owned utilities must provide notice before disconnecting service to non-resident customers.
  Under existing law, however, it is unclear whether city-owned water, sewer, electric or natural gas utilities must provide notice to their resident customers before discontinuing service.
  

To the extent that notice is required, the obligation extends only to the contracting party.  Thus, for example, if the landlord or owner of the premises established the utility account, the local government is required only to provide notice to the landlord or owner before disconnecting services; the local government is not required to provide notice to any tenants or occupants residing in the premises.

Also, to the extent that initial notice is mandated before city-owned utilities can discontinue services, there is no requirement to send any additional notices or mark the property where services will be disconnected before termination.  In fact, notice can be provided in a number of ways, including a statement on the monthly bill warning customers that service will be terminated “X” days after payment is due.  The city must establish a procedure allowing customers to dispute any utility charges, however.  And, if a utility charge is disputed, the city should not discontinue service until the dispute is resolved.  
· Can a local government discontinue services at one property or premises because the contracting party is delinquent on an account for services provided at another property or premises?
Maybe.  Although there is no North Carolina case law on point, several courts that have addressed this issue hold that a utility cannot cut off or refuse service to a customer at one property or premises for failure to pay for utility service furnished at a different location and under a separate contract.
  The reasoning is that a local government is obligated to collect monies owed in the usual way in which debts are collectible and cannot force payment by discontinuing or refusing service under a new contract.

Not all cases are in accord.  A few courts have sustained the right of a utility to discontinue or refuse service because of nonpayment of charges for service at a different property or premises, without regard to any statutory, regulatory, or contract provisions.
  Other courts have upheld refusal of service at an address other than that at which the overdue charges were incurred where the contract employed by the particular utility in its transactions with customers specifically provided that it could deny service for the nonpayment of charges arising “under this contract or any other contract.”
  And, at least one court has held that a utility can cut off a customer’s service at one address because of his refusal to pay a bill for utility services furnished to him at another time and place and under another contract as long as it proceeds fairly.
 

· Can a local government release the delinquent utility accounts to a collection agency?

Yes.  Both counties and cities have broad authority to “contract with and appropriate money to any person, association, or corporation, in order to carry out any public purpose that the [unit] is authorized by law to engage in.”  G.S. 153A-449 (counties); G.S. 160A-20.1 (cities); see also G.S. 162A-88.1 (county water and sewer districts); G.S. 162A-6(11) (water and sewer authorities); G.S. 162A-36(1) & G.S. 162A-53(2) (metropolitan water districts); G.S. 162A-69(11) & G.S. 162A-73(2) (metropolitan sewer districts). 

Although public enterprise billing information is not a public record, public disclosure is allowed if “necessary to assist the city, county, State, or public enterprise to maintain the integrity and quality of services it provides.” G.S. 132-1.1(c)(2); see also G.S. 105A-15.  Disclosing billing information to a collection agency for the purpose of collecting monies owed to the utility is likely necessary to maintain the quality of services provided.  Furthermore, social security numbers or other identifying information can be disclosed to another governmental entity or its agents, employees, or contractors if “necessary for the receiving entity to perform its duties and responsibilities.” G.S. 132-1.10(c)(1).  The local government must ensure that the receiving entity maintain the confidential status of the social security numbers or other identifying information.

· If a new tenant moves into a premises where there is a delinquent utility account for a previous tenant, can the local government refuse to provide service until the delinquent account is paid in full?

No.  Under North Carolina law, fees for utility services are the legal obligations of the person contracting for them, G.S. 153A-277(c) (counties); G.S. 160A-314(c) (cities), and “the payment of the delinquent account may not be required before providing services at the request of a new and different tenant or occupant of the premises.”  G.S.153A-277(b); G.S. 160A-314(b).
Moreover, under the common law, in the absence of statutory authority to the contrary, liability for payment for public utility services is based on usual contract law.  While utility services may be provided at a particular property or premises it is the contracting party who is legally liable, on the basis of an express (or possibly implied) contract, for payment of services rendered.  To require an applicant to pay a debt for which the applicant is not legally liable has been held to be an impermissible condition on the receipt of utility services.

If, however, the owner of the property or premises is required to be the contracting party, either by statute, see, e.g., G.S. 153A-277(d) (counties); G.S. 160A-314(d) (cities), or ordinance, a local government can refuse to provide services until the delinquent amounts are paid in full, even if the property is occupied by one or more tenants.

· Must a local government treat a customer who has filed for bankruptcy differently than other customers?

Yes.  Federal bankruptcy law, specifically 11 U.S.C. § 366(a), prohibits a utility providing utility services, once a customer has filed a petition for bankruptcy, from “altering, refusing, or discontinuing service to, or discriminating against, a trustee or a debtor solely on the grounds that the debtor had not paid its prepetition debts when due.”  

The Bankruptcy Code does not define the term “utility services” but “the legislative history indicates that this section was intended to cover those utilities that have a special position with respect to the debtor, ‘such as an electric company, gas supplier, or telephone company that is a monopoly in the area so the debtor cannot easily obtain comparable services from another utility.’  Such services as water, electricity, gas, and phones are typically regarded as necessary to meet minimum standards of living.”
  Based on this understanding, water and wastewater services provided by a local government likely constitute utility services for purposes of § 366(a). It is less clear whether solid waste disposal and collection services also qualify as utility services. It probably will depend on whether the local government is the exclusive provider of solid waste collection and disposal services, such that an individual or entity is not able to dispose of waste by an alternative means or at an alternative disposal facility. Even then, a court may find that solid waste services, although important, are not as essential as water, wastewater, and electricity services; therefore such services are not included in the definition of utility services for purposes of this statute.

For all bankruptcies other than chapter 11 bankruptcies, the prohibition in § 366(a)  is conditioned on § 366(b), which requires that the trustee or debtor furnish “adequate assurance of payment”
 for post-petition service to the utility within 20 days after the filing of the petition. Such adequate assurance can be in the form of a deposit with the utility, or it can be given by “other security,” either of which may be modified by order of court on request of a party in interest after notice and a hearing. During the 20-day period, a local government can issue a demand letter for a deposit or other form of security,
 but it does not have to as a pre-condition to terminating service according to its usual policy if it does not receive some form of adequate assurance by the end of the 20 days.
  Section 366(b) does not apply to a debtor who files a petition for chapter 11 bankruptcy; instead, Section 366(c) governs.

If the debtor files a petition for bankruptcy under chapter 11, a utility “may alter, refuse, or discontinue utility service, if during the 30-day period beginning on the date of the filing of the petition, the utility does not receive from the debtor or the trustee adequate assurance of payment for utility service that is satisfactory to the utility.”  Unlike Section 366(b), Section 366(c) defines the term “assurance of payment,” as it applies to chapter 11 debtors, to include a cash deposit, letter of credit, certificate of deposit, surety bond, prepayment of utility consumption, or another form of security that is mutually agreed on between the utility and the debtor or the trustee. The statute explicitly states that administrative expense priority does not constitute an assurance of payment. Thus, utility providers have greater protections with respect to chapter 11 debtors. Whatever assurance of payment is agreed upon, however, still can be modified by court order after a hearing.

Thus, even if otherwise authorized under state law and local ordinance, a local government cannot discontinue service to a customer for nonpayment of utility fees once it receives notice that the customer has petitioned for bankruptcy. If, however, the local government does not receive adequate assurance of payment within 20 days (or assurance of payment after 30 days for chapter 11 debtors) after the customer files the petition for bankruptcy, the local government may proceed with any remedies authorized under state law and local ordinances. 

At least a few courts have held that Section 366 does not apply merely to the discontinuation of services following the debtor’s petition for bankruptcy relief. According to these courts, it also places an affirmative duty on utilities to reinstate previously terminated services upon notice that a customer has filed a bankruptcy petition.

· If a local government pursues a civil remedy, what is the statute of limitations period for collecting delinquent sewer or solid waste utility fees (i.e., how long does a local government have to collect)? 

The statute of limitations for collecting unpaid sewer and solid waste utility charges is three years.
  G.S. 1-52(1).  Local government units can set a shorter limitations period by ordinance.  The statute of limitations begins to run after the cause of action has accrued.  G.S. 1-15(a).  In general, an action based on contract accrues at the time of breach of the contract.  If a customer fails to pay sewer or solid waste utility fees by the periodic deadline specified by the local government it constitutes a breach of the contract for the utility services.  Where the contract is a continuing one, the statute of limitations runs from the time when the breach occurs or when the contract is in some way terminated.  

· If a local government pursues a civil remedy, what is the statute of limitations period for collecting delinquent water utility fees (i.e., how long does a local government have to collect)?

The statute of limitations for collecting unpaid water fees likely is four years.  G.S. 25-2-725(1).  The sale of water by local government utilities constitutes the sale of goods under the Uniform Commercial Code (UCC).
  Thus, it likely is subject to the limitations period set forth for in Article 2 of the UCC, governing the sale of goods, instead of the general three-year statutory period for actions upon a contract set forth in G.S. 1-52(1).
  Pursuant to the original contract agreement, the parties to the contract for water service can reduce the statutory period to not less than one year.  G.S. 25-2-725(1).

The statutory period commences when the cause of action accrues.  According to G.S. 25-2-725(2), “[a] cause of action accrues when the breach occurs, regardless of the aggrieved party’s lack of knowledge of the breach.”

Note that the statute of limitations can be waived if a customer reaffirms the debt owed.
  For example, if a local government offers a payment plan option to delinquent customers and a customer enters into an agreement to repay the fees owed pursuant to the payment plan, the customer likely waives the statutory period.   

Questions re:  Billing Errors

· Can a local government recover payment for utility services provided to a non-government person or entity if it does not have a contract with the person or entity to which it is providing services?
Likely yes.  Under certain circumstances a local government may be able to enforce liability for utility fees in the absence of a contractual agreement based on a theory of quasi contract, or contract implied-in-law.
  A contract implied-in-law is not a contract, and is not based on an actual agreement.  It is a theory of recovery for the reasonable value of services rendered to prevent unjust enrichment.  North Carolina courts generally have allowed recovery based on a quasi contractual theory if the following requirements are satisfied—“(1) services were rendered to the defendants; (2) the services were knowingly and voluntarily accepted; and (3) the services were not given gratuitously.”
  For example, in Orange Water & Sewer Authority v. Town of Carrboro,
 the North Carolina Court of Appeals held that the town was liable to the water and sewer authority for fire hydrant rental charges even though there was no explicit contract.  Noting that “[a]n implied contract rests on the equitable principle that one should not be allowed to enrich himself unjustly at the expense of the other and on the principle that what one ought to do, the law supposes him to have promised to do,” the court found sufficient evidence of an implied agreement between the water and sewer authority and the town requiring the town to make reasonable rental payments for the hydrants.
  Courts in several other jurisdictions have allowed local governments to recover for moneys owed by non-government customers for utility services rendered absent a contractual agreement.
  

The statute of limitations period for a contract implied-in-law is three years.  G.S. 1-52(1).
  A cause of action on a contract implied-in-law theory accrues when the services are completed.

· Can a local government recover payment for utility services provided to a government entity (i.e. federal, state, county or municipal entity) if it does not have a contract with the government entity to which it is providing services?
Likely no.  A local government likely cannot recover on a theory of quasi contract against a state or federal agency.  In Whitfield, P.A. v. Gilchrist,
 the North Carolina Supreme Court held that sovereign immunity bars recovery in an action against the State on a theory of quasi contract or contract implied-in-law.  According to the court, “[o]nly when the State has implicitly waived sovereign immunity by expressly entering into a valid contract through an agent of the State expressly authorized by law to enter into such contract may a plaintiff proceed with a claim against the State upon the State’s breach.”
  At least a few decisions by North Carolina courts suggest that the sovereign immunity protection extends to counties and cities as well.

Courts have allowed quasi contractual claims against federal agencies only where Congress has otherwise waived sovereign immunity.

· Can a local government collect the full amount from a customer if it discovers that it underbilled for the services provided?

Likely yes.  In City of Wilson v. Carolina Builders of Wilson, Inc.,
 the North Carolina Court of Appeals held that a municipal electric supplier could not be prevented from collecting the correct amount for the services it provided even if it inadvertently or negligently failed to bill for the services.  In that case, the city had adopted an ordinance authorizing it to collect any deficiencies in utility payments due to underbillings for a maximum period of twelve months. Subsequently, the city billed one of its electricity customers at one-half the appropriate rate. Upon discovering the error, the city forwarded a corrected bill to the customer that the customer refused to pay.  The city sued the customer to recover the unpaid charges and the customer counterclaimed, alleging that the city should be prevented from collecting the fees owed because it negligently failed to properly bill for them.  The district court granted summary judgment for the customer on its counterclaim, but the court of appeals reversed, holding that because government-owned utilities cannot discriminate in the distribution of enterprise services or the setting of rates, they cannot be prevented from collecting the correct amount for the services provided even if they inadvertently or negligently fail to properly bill for the services.
  

Other jurisdictions have considered whether a consumer of a public utility’s service can assert the defense of equitable estoppel to preclude the utility from collecting the full amount due when the consumer has been underbilled.  The majority have concluded that the public policy of maintaining equality among consumers does not permit the inequality of rates to arise indirectly through the application of estoppel.  Thus, where a statute requires a public utility to charge similarly-situated customers according to the same rate schedule, “it contravenes public policy to preclude a public utility from collecting the full amount due for its services, even where the public utility has negligently underbilled its customer.”

Courts similarly have rejected defenses based on the doctrine of accord and satisfaction.  The elements of accord and satisfaction are (1) a bona fide dispute; (2) an agreement to settle that dispute; and (3) performance of the agreement.  When a utility negligently underbills a customer and later seeks to collect undercharges, there is no accord and satisfaction because there was no dispute at the time the bills were rendered and paid.

In fact, a local government likely has an obligation, rooted in general utility law, to collect any monies owed.  Several courts have held that “the statutory policy against rate discrimination not only permits but requires a utility to collect undercharges.”
 

Although North Carolina courts have not addressed this issue directly, the court in Carolina Builders cited a North Carolina Supreme Court decision, Atlantic Coast Line Railroad v. West Paving Co.,
 in which the court stated, 

[u]nder well settled principles of law and in accord with the statutes enacted to prevent . . . discrimination among shippers, and to provide equal and impartial service to all alike, it was the duty of the plaintiff as a common carrier of freight to collect the full amount at the correct rate for transportation, and where a lawful charge therefore was negligently omitted, or rate misquoted, charge therefore was negligently omitted, or rate misquoted, resulting in undercharge, the carrier was equally bound to exhaust all legal remedies to require payment in full of the proper charge.

A local government is subject to a three-year statute of limitations for collecting underpaid utility charges.  Local government units can set a shorter limitations periods by ordinance.
  The statute of limitations period begins to run at the time of the breach of contract.  In the case of underbillings by utilities, a few courts have held that the breach occurs at the time the utility presents an adjusted bill to reflect the true costs of service and actual amount owed and the customer refuses to pay.  It does not begin to run when the underbilling occurred because billing errors by a utility are foreseeable and adjusted billing is a foreseeable method of correcting the errors.
  Other courts have rejected this rationale, stating that “[u]nder such a rule, there would be no limit to how long parties could extend the limitations period for an unbilled debt.”
  Instead, a utility’s cause of action for undercharges accrues when it has a right to collect the undercharges.  The right to collect the undercharges arises at the end of each billing cycle in which the customer was underbilled.  

· Can a local government compromise a debt—extinguishing it without receiving full satisfaction of the amount owed?

Maybe.  A local government likely has an obligation, rooted in general utility law, to collect all amounts owed.  Thus, generally, a local government does not have authority to extinguish utility debts without receiving full satisfaction.  A local government’s governing board, however, likely can adopt a policy proscribing debt collection efforts whose costs exceed the amount of debt owed.  Such a policy would have to apply generally and would not support extinguishing an individual customer’s debt on a case by case basis.
  

· If a customer is delinquent in utility fee payments, is a local government required to apply the deposit toward the amount owed before resorting to other authorized collection remedies? 

No.  A local government can resort to any remedies authorized by law for collection of delinquent enterprise fees.  G.S. 153A-277(b) (counties); G.S. 160A-314(b) (cities).  It is not obligated to apply a deposit or security fee toward any amounts owed before discontinuing service to a property or premises, even if the deposit or security fee monies exceed the amounts owed.
  While indirectly a deposit or security fee inures to the benefit of all customers, primarily it is for the benefit of the local government.  A local government is entitled to require that it be kept intact during the continuance of the service relationship.  In fact, if the deposit or security fee amounted to nothing more than advance payment of the enterprise service bills, it would not serve its purpose as a security.

As a matter of practice, a local government should inform customers at the time the deposit is rendered whether or not it will be applied to delinquent enterprise service fees before discontinuation of service.

· Can a local government establish a payment plan for utility fees owed?

Yes.  A local government can establish a payment plan for delinquent utility fees.  It likely cannot extinguish the debt, however.
· Does a customer have a remedy against a local government if it overbills for utility services?
Yes.  A local government is not immune from suit in its provision of enterprise services because it is acting in a proprietary capacity.
  A customer can bring an action for breach of contract and may have other remedies under tort law.  

The statute of limitations for recovering against a local government for overbilling for utility services is two years.  G.S. 1-53(1).  The same statute of limitations applies to any suit against the local government arising from the contractual relationship with the utility customer.

Note that there is no fundamental right to accurate utility bills entitling a customer to substantive due process protections.
  
� There are several exceptions to the requirement that the identifying information be kept confidential.  The requirement does not apply if the identifying information is sufficiently redacted. G.S. 132-1.10(c)(4).  Furthermore, a local government can disclose social security numbers or other identifying information to another governmental entity or its agents, employees, or contractors if disclosure is necessary for the receiving entity to perform its duties and responsibilities. G.S. 132-1.10(c)(1).  (If a local government wishes to so disclose a social security number, it must inform the customer of the potential disclosure when the social security number is collected. 5 U.S.C. § 522a (note); G.S. 143-64.60.)  The receiving party must maintain the confidential status of the information.  A local government also can disclose the information if required by a court order, warrant or subpoena, G.S. 132-1.10(c)(2), or to serve public health purposes in compliance with G.S. 130A.  G.S. 132-1.10(c)(3).  It can disclose any recorded document in the official records of the register of deeds of the county, G.S. 132-1.10(c)(6), and any document filed in the official   records of the courts.  G.S. 132-1.10(c)(7).


� Section 7 of The Privacy Act of 1974, Pub.L. 93-579, 5 U.S.C. § 522a (note), provides that: 





(a)(1) It shall be unlawful for any Federal, State or local government agency to deny to any individual any right, benefit, or privilege provided by law because of such individual's refusal to disclose his social security account number.�    (2) the [The] provisions of paragraph (1) of this subsection shall not apply with respect to--


(A) any disclosure which is required by Federal statute, or


(B) the disclosure of a social security number to any Federal, State, or local agency maintaining a system of records in existence and operating before January 1, 1975, if such disclosure was required under statute or regulation adopted prior to such date to verify the identity of an individual.


(b) Any Federal, State, or local government agency which requests an individual to disclose his social security account number shall inform that individual whether that disclosure is mandatory or voluntary, by what statutory or other authority such number is solicited, and what uses will be made of it.


� Need OHIO CASE HERE.


� By local act, the City of Asheville is required to charge the same rate to nonresident customers who reside in Buncombe County as it charges its resident customers. 


� See generally Midkiff v. Adams County Regional Water District, 409 F.3d 758 (6th Cir. 2005) (holding that water district’s policy of only contracting with property owners did not violate equal protection); Puckett v. City of Muldraugh, 403 S.W.2d 252 (Ky. Ct. App. 1966) (holding that ordinance that stated that “the rates and charges [for utility services] shall be billed to the owner of the premises except that upon application by the tenant of any premises, who is not the owner thereof, filed with the Board of Trustees of said city, an application to have water and sewer services rendered to said tenant, renter, or party occupying premises” was not arbitrary or unreasonable).


� See McNeill v. Harnett County, 327 N.C. 552, 398 S.E.2d 475 (1990).


� See Southside Trust v. Town of Fuquay-Varina, 69 Fed.Appx. 136 (4th Cir. Jun. 23, 2003); McNeill v. Harnett County, 327 N.C. 552, 398 S.E.2d 475 (1990).


� The North Carolina Supreme Court has ruled that utility services furnished by a county do not rise to the level of a property interest protected by the North Carolina and United States Constitutions because G.S. 153A-283 specifically states that “[i]n no case may a county be held liable for damages for failure to furnish water or sewer services.”  With respect to cities, however, the analogous statutory provision only states that “in no case shall a city be held liable for damages to those outside the corporate limits for failure to furnish any public enterprise service.”  G.S. 160A-312(a); see also G.S. 162A-87.3 (stating that “in no case shall a county water and sewer district be held liable for damages to those outside the district for failure to furnish services”).


The Fifth and Fourteenth Amendments to the United States Constitution, together with the Law of the Land Claus of Article I, § 19, of the North Carolina Constitution, provide that no person shall be deprived of life, liberty or property without due process of law.  Due process requires that before an individual can be deprived of a constitutionally protected interest, the individual must be afforded notice and an opportunity to be heard.  Thus, whether or not a local government is required to give notice and an opportunity to be heard to the contracting party before disconnecting utility service depends on whether the utility customer has a property interest or an entitlement to the continued service.  Whether a customer has a property interest is determined by state law.  In Memphis Light, Gas & Water Division v. Craft, 436 U.S. 1 (1978), the United States Supreme Court held that, under Tennessee law, a local government-owned utility could not terminate services to a customer for failure to pay a disputed utility bill without affording the customer notice and an opportunity to be heard.  The Court based its decision on a provision of Tennessee law that obligated utilities to provide service “to all of the inhabitants of the city of its location alike, without discrimination, and without denial, except for good and sufficient cause . . . . and [prohibited the utilities from] terminat[ing] service except for nonpayment of a just service bill.”  Id. at 11 (internal quotations omitted).  North Carolina has no directly analogous provision prohibiting termination of service except for just cause.  Furthermore, no provision of North Carolina’s enterprise statutes requires a local government to provide service to any particular individual or group.  Arguably, the lack of any direct statutory provision requiring continued service suggests that North Carolina utility customers do not have a property interest in utility service.  See cf. Midkiff v. Adams County Regional Water District, 409 F.3d 758 (6th Cir. 2005) (refusing to recognize a property interest on the part of tenants for continued utility service where property owner had contract with utility and no independent source of law expressly required continued utility service).


Several North Carolina courts, however, have equated the duty of local government-owned utilities to that of public utilities even though local government-owned utilities are specifically excluded from the definition of “public utility” in G.S. 62-3(23)(d) and are not subject to regulation by the North Carolina Utilities Commission.  See City of Wilson v. Carolina Builders of Wilson, Inc., 94 N.C.App. 117, 379 S.E.2d 712 (1989) (“Public utilities, including utilities owned by cities, may not discriminate in the distribution of services or the setting of rates.”).  In Dale v. City of Morganton, 270 N.C. 567, 155 S.E.2d 136 (1967) for example, the North Carolina Supreme Court stated that “the right of a municipal corporation operating a plant for the [provision of utility services] to its inhabitants to refuse to serve is neither greater nor less than that of a privately owned [company] to do so.”  Id. at 572, 155 S.E.2d at 141.  And the court noted that “[a] public-service corporation cannot arbitrarily refuse to supply one of a class which it has undertaken to serve.  It must justify its refusal by good reasons.”  Id.  





� A few courts have recognized a property interest in a tenant’s right—under landlord-tenant law—to bring an action to enjoin the tenant’s landlord from constructively evicting the tenant by terminating water service or declining to pay for it.  The courts reason that depriving a tenant of the right to seek injunctive relief by failing to give proper notice before terminating utility service violates due process.  See Turpen v. City of Corvallis, 26 F.3d 978 (9th Cir. 1994), cert. denied, 513 U.S. 963; DiMassimo v. City of Clearwater, 805 F.2d 1536 (11th Cir. 1986).  It is unlikely, though, that North Carolina courts would recognize such a property interest based on North Carolina landlord-tenant law.


� See, e.g., Miller v. Roswell Gas & Electric Co., 166 P. 1177 (N.M. 1917) (“The authorities are uniform to the effect that a refusal to furnish water or light cannot be sustained merely because the consumer declines and refused to pay for past-due service for some other and independent use, or at some other place or residence.”); Merrill v. Livermore Falls Light & Power Co., 105 A. 120 (Me. 1918) (holding that a utility cannot refuse to supply a consumer merely because he refuses to pay an overdue bill for service at some location other than that for which he is demanding a supply); Hatch v. Consumers’ Co. 104 Pac. 670 (Idaho 1909), aff’d on other grounds, 224 U.S. 148 (“A water company cannot enforce a rule requiring a consumer to pay an old or disputed bill for water furnished him at some previous time, or some other and independent use, or at some other place or residence, or for a separate or distinct transaction from that for which he is claiming and demanding a water supply, as a condition precedent to supplying him with water, where he tenders payment of the established water rate in advance for the service he is demanding.”); see cf. Komisarek v. New England Telephone & Telegram Co., 282 A.2d 671 (N.H. 1971) (holding that if utility company intended to assert the right to terminate any service other than that for which the delinquent payment was due, “it was incumbent upon it to make this plain to its consumers by its tariff”); Elwell v. Atlanta Gas Light Co., 181 S.E. 599 (Ga. Ct. App. 1935) (observing that although a utility company has the right to require a reasonable deposit as security for the payment of service to be rendered, it may not refuse service to a consumer merely because he declines or refuses to pay a bill for past service rendered at some other place); Benson v. Paris Mountain Water Co., 70 S.E. 897 (S.C. 1910) (holding that a water company had no right to cut off the water from a consumer at one place to which it was supplied under contract, for refusal of such consumer to pay a bill for water furnished him at another time and place, under another contract); Gas-Light Company of Baltimore v. Colliday, 1866 WL 2012 (Md. Ct. App. May 10, 1866) (“[W]here several contracts are made between the same parties for different pieces of property, each requiring its own meter, as in this case, a failure to comply with any terms in relation to one, furnished no excuse or ground to the company to withhold the gas from the other.”).


� See Mackin v. Portland Gas Co., 61 P. 134 (Ore. 1900) (holding that gas company’s rule that, in the event of a default, the company could continue the supply of gas until payment is made authorized the gas company to discontinue service to a customer “at one set of premises until payment should be made of [the] delinquent bill for gas furnished him at another” premises).


� DePass v. Broad River Power Co., 176 S.E. 325 (S.C. 1934); see also Clark v. Utica Gas & Electric Co., 231 NYS 308, 224 A.D. 448 (N.Y. App. Div. 1928) (holding that statutory provision providing that any person who should “neglect or refuse to pay the rent or remuneration due for the same” justified an electric company’s termination of service to a customer’s current residence because of his refusal to pay an overdue bill for electricity supplied at his previous residence).  But see Meridian L. & R. Co. v. Steele (83 So. 414 (Miss. 1919) (holding that a provision in a contract specifying that a utility could discontinue service for the nonpayment of charges incurred “upon such premises or elsewhere” was without consideration insofar as it gave the utility the right to refuse service at the location covered thereby until the customer paid an overdue bill for service rendered at an earlier address).


� Water Supply Bd. of City of Arab v. Williams, 302 So.2d 534 (Ala. Civ. App. 1974); see also Josephson v. Mountain Bell, 576 P.2d 850 (Utah 1978) (Hall, J. dissenting) (noting splitting of authority on issue but arguing that a utility has a right to deny service at one address because of failure to pay for past service rendered at another address if the public utility’s “actions are arbitrary, unjust, inequitable, or without legal right under the particular circumstances”).


� See Cascade Motor Hotel, Inc. v. City of Duluth, 348 N.W.2d 84 (Minn. 1984) (holding that because the business relationship between a utility and its customers is rooted in contract, in the absence of a lien or contract, a utility may not impose an obligation of payment for utility services on someone other than one who actually incurred the debt); Williams v. City of Mount Dora, 452 So.2d 1143 (Fla. Dist. Ct. App. 1984) (holding that a municipality could not refuse to supply utility service to a customer until the delinquent bill for services supplied to the premises was paid because the potential customer was not legally liable on delinquent account of the previous owner); see also Haynsworth v. South Carolina Electric & Gas Co., 488 F.Supp. 565 (D.S.C. 1979) (noting that “where the applicant is refused a new account because of past utility services rendered to the dwelling that were made while the applicant was not residing there and for which the applicant is not responsible . . . . may run afoul of the Fourteenth Amendment”).


A few courts in other jurisdictions have allowed a local government to refuse to provide utility services to a property or premises if the local government can establish that there is some legal relationship between the delinquent account holder and the individual requesting service.  For example, if the local government could establish that the old and new customers are married or have a legal partnership agreement.  See, e.g., Haynsworth v. South Carolina Electric & Gas Co., 488 F.Supp. 565 (D.S.C. 1979) (noting that utility’s refusal to allow wife to open new account in her name because there existed an outstanding balance in an account for the same premises in her husband’s name was not improper); Williams v. City. of Mount Dora, 452 So.2d 1143 (Fla. Dist. Ct. App. 1984) (noting that if a local government-owned utility could prove that the new customer and the previous customer were legally connected, through a partnership agreement or marriage, or that the new customer had actually benefited from the previous services provided, it may have been able to refuse service to the new customer until the delinquent account was paid).


� In re Moorefield, 218 B.R. 795, 796 (Bankr. M.D. N.C. 1997).


� Note that even if solid waste services do not constitute utility services for purpose of 11 U.S.C. § 366, a local government is still subject to the automatic stay provisions of 11 U.S.C. § 362 for collecting prepetition debts.


� In re Marion Steel Co., 35 BR 188 (Bankr. N.D. Ohio 1983) (providing detailed analysis of totality of the circumstances inquiry to determine what constitute adequate assurance). Note that most courts have held that the determination of what constitutes adequate assurance is within the exclusive province of the bankruptcy courts. See, e.g., In re Coury, 22 BR 766 (Bankr. W.D. Pa. 1982). 


� See In re Robmac, 8 BR 1 (Bankr. N.D. Ga. 1979).


� See Lloyd v. Champaign Telephone Co., 52 BR 653 (Bankr. S.D. Ohio 1985).


� 11 U.S.C. § 366(c)(3)(B) provides that in making a determination as to whether an assurance of payment by a chapter 11 debtor is adequate, a court is prohibited from considering “(i) the absence of security before the date of the filing of the petition; (ii) the payment by the debtor of charges for utility service in a timely manner before the date of the filing of the petition; or (iii) the availability of an administrative expense priority.”


� See, e.g., In re Whittaker, 882 F.2d 791 (3d Cir. 1989); In re Good Time Charlie’s Ltd., 25 BR 226 (Bankr. E.D. Pa. 1982) (noting that the inclusion of the word “refuse” in the statute, along with the terms “alter” and “discontinue,” compelled it to conclude that a prepetition interference with utility service also came within the statute’s ambit). But cf. In re Robers, 19 BR 808 (Bankr. E.D. Pa. 1983) (holding that utility is not compelled under Sect. 366(b) to reinstate services during the 30 day period without a security deposit).


� See Rowan County Bd. of Education v. United States Gypsum Co., 332 N.C. 1, 418 S.E.2d 648 (1992) (stating that “[i]f the function is proprietary, time limitations do run against the State and its subdivisions unless the statute at issue expressly excludes the State”) (emphasis in original).


� See Jones v. Town of Angier, 638 S.E.2d 607 (2007).  


� North Carolina adopted Section 2-725 of the American Law Institute’s Model UCC.  The Official Comment to the model provision, as well as G.S. 25-2-725, explain that the purpose of the statutory period is “[t]o introduce a uniform statute of limitations for sales contracts, thus eliminating the jurisdictional variations and providing needed relief for concerns doing business on a nationwide scale whose contracts have hereto fore been governed by several different periods of limitation depending upon the state in which the transaction occurred.  This Article takes sales contracts out of the general laws limiting the time for commencing contractual actions and selects a four year period as the most appropriate to modern business practice.”  Furthermore, the North Carolina Comment to G.S. 25-2-725 states that Section (1) “changes prior North Carolina Law.  Under G.S. 1-52 an action arising out of a simple, nonsealed contract had a statute of limitations of three years from the accrual of the cause of action.”  [G.S. 1-52(1) provides for a three year statutory period “[u]pon a contract, obligation or liability arising out of a contract, express or implied . . . .”]


	The comments make no mention of G.S. 1-53, which states that a two year statutory period applies to “[a]n action against a local government upon a contract, obligation or liability arising out of a contract, express or implied.”  On its face, G.S. 25-2-725 appears to govern the limitations period no matter whom or what is the contracting party.  North Carolina courts, however, have applied the two year statutory period under G.S. 1-53 to actions against a local government arising out of a contract for the sale of water.  See Jones v. Town of Angier, 638 S.E.2d 607 (2007).  An argument can be made that if G.S. 1-52 governs the limitations period for contract actions against local government arising out of the sale of water, the analogous provision for general contracts set forth in G.S. 1-53 should govern for all other contract actions arising out of the sale of water.  A more likely interpretation of the three provisions, however, is that G.S. 25-2-725 applies to general contract actions arising out of the sale of water, whereas G.S. 1-53 provides for a limited exception where the action is against a unit of local government.  This interpretation is consistent with the special treatment afforded units of local government throughout the statutes.


� See Hargis v. City of Cookeville, 92 Fed.Appx. 190 (6th Cir. Feb. 6, 2004) (rejecting argument that statutes of limitations had expired on the debt the city sought to collect for unpaid utility services because the customers entered into a written agreement to repay the utility bill, “thereby reaffirming the debt and waiving the affirmative defense of the statute of limitations”).


� One possible exception is the sale of water services that exceed $500.  Under North Carolina law, the sale of water by a local government is a sale of goods under Article 2 of the UCC.  See Jones v. Town of Angier, 638 S.E.2d 607 (2007).  As such, “a contract for the sale of goods for the price of five hundred dollars ($500.00) or more is not enforceable by way of action or defense unless there is some writing sufficient to indicate that a contract for sale has been made between the parties and signed by the party against whom enforcement is sought or by his authorized agent or broker.”  G.S. 25-2-201.


� Environmental Landscape Design Specialist v. Shields, 75 N.C.App. 304, 330 S.E.2d 627 (1985).


� 58 N.C.App. 676, 294 S.E.2d 757 (1982).


� Note that the validity of cases, such as Orange Water & Sewer Authority, that allow recovery against a government entity under a quasi-contract theory is called into question in light of more recent decisions purporting to extend sovereign immunity protections to counties and municipal corporations.  See Data General Corp. v. County of Durham, 143 N.C. App. 97, 545 S.E.2d 243 (2001); Whitfield v. Gilchrist, 348 N.C. 39, 497 S.E.2d 412 (1998).  These cases do not prohibit a local government from seeking recovery under a quasi-contract theory against a non-government entity, however.


� See, e.g., Po River Water & Sewer Co. v. Indian Acres Club of Thornburg, Inc., 495 S.E.2d 478 (Va. 1998) (holding that a promise to pay was implied from the Defendant’s acceptance and receipt of utility services).  Note that some courts have allowed recovery on a theory of contract implied-in-fact, where the “meeting of the minds is shown by the surrounding circumstances which made it inferable that the contract exists as a matter of tacit understanding.”  Dayton Power & Light Co. v. KMG Investors I, LP, 1994 WL 29865, at *1 (Ohio Ct. App. Jan. 12, 1994).


� See Ingram v. Smith, 16 N.C.App. 147, 191 S.E.2d 390 (1972) (holding that contract implied-in-law, or quasi contract theory, is subject to three year limitations period).


� See P-K Tool & Mfg. Co. v. General Elec. Co., 612 F.Supp. 276 (D.C.Ill. 1985).


� 348 N.C. 39, 497 S.E.2d 412 (1998).


� Id. at 43, 497 S.E.2d at 415.  See generally City of Gainesville v. State of Florida Dept. of Transportation, 920 So.2d 53 (Fla. Dist. Ct. App. 2005) (holding that waiver of sovereign immunity will not be implied, thus, in order to sue to collect a utility fee the local government must have a written contract with the state agency).


� See Whitfield v. Gilchrist, 348 N.C. 39, 497 S.E.2d 412 (1998); Data General Corp. v. County of Durham, 143 N.C.App. 97, 545 S.E.2d 243 (2001).


� See Niagara Mohawk Power Corp. v. Bankers Trust Co. of Albany, N.A, 791 F.2d 242 (2d Cir. 1986).


� 94 N.C.App. 117, 379 S.E.2d 712 (1989).


� Id. at 121, 379 S.E.2d at 715 (noting that “a majority of jurisdictions which have considered the issue of underbilling by utilities have held that to disallow recovery for underbilling would amount to discriminatory charges”).


� Cincinnati Gas & Electric Co. v. Joseph Chevrolet Co., 791 N.E.2d 1016, 1022 (Ohio Ct. App. 2003); see also Boone County Sand & Gravel Co., Inc. v. Owen County Rural Electric Cooperative Corp., 779 S.W.2d 224 (Ky. Ct. App. 1989) (holding also that a customer cannot assert a counterclaim for damages resulting from negligent underbilling in an action by a utility to recover the amount underbilled).


� See, e.g., Consolidated Edison Co. of N.Y. Inc. v. Jet Asphalt Corp., 522 N.Y.S.2d 124 (N.Y. App. Div. 1987).


� Housing Authority of the County of King v. Northeast Lake Washington Sewer & Water Dist., 784 P.2d 1284, 1287 (Wash. Ct. App. 1990) (holding that statutory provision requiring water and sewer district to impose uniform charges for the same class of customer or service embodied a policy against rate discriminations and preferences and “bars application of equitable defenses in a utility’s claim for inadvertent or negligent undercharges”); Sigal v. City of Detroit, 362 N.W.2d 886 (Mich. Ct. App. 1985) (same); see also Roger D. Colton, Protecting Against the Harms of the Mistaken Utility Undercharge, 39 Wash. U.J.Urb.&Contemp.L. 99 (1991) (noting that public utilities assume a statutory and common law duty to provide service at rates that are not discriminatory which prohibits a utility from providing service at a rate less than its published rates); cf. Holloway v. Alabama Power Co., 568 So.2d 1245 (Ala. Civ. App. 1990) (holding that a customer of a public utility has no defense—either of estoppel or accord and satisfaction—to charges for services where were actually furnished but which had previously been negligently underbilled); Consolidated Edison Co. of N.Y. Inc. v. Jet Asphalt Corp.,  522 N.Y.S.2d 124 (N.Y. App. Div. 1987) (same); Corporation de Gestion Ste-Foy, Inc. v. Florida Power & Light Co., 385 So.2d 124 (Fla. Dist. Ct. App. 1980) (same); Chesapeake and Potomac Telephone Co. of Va. V. Bles, 243 S.E.2d 473 (Va. 1978) (“[I]t is apparent that to permit an undercharge, whether intentionally or inadvertently made, is to grant a [prohibited] preferential rebate to a customer. . . .”); Wisconsin Power & Light Co. v. Berlin Tanning & Mfg. Co., 83 N.W.2d 147 (Wis. 1957) (same).  But see Brown v. Walton Electric Membership Corp., 531 S.E.2d 712 (Ga. 2000) (rejecting rationale that it is a contravention of public policy to estop the utility from collecting the full amount due for utilities consumed where the customer has been negligently underbilled and holding that customer can assert accord and satisfaction, equitable estoppel or statute of limitation defenses when a utility sues to recover the correct billing amount); West Penn Power Co. v. Piatt, 592 A.2d 1306 (Pa. Super. Ct. 1991) (holding that a utility customer can raise a defense of detrimental reliance when the customer is mistakenly undercharged by the utility).


� 228 N.C. 94, 44 SE2d 523 (1947).


� Id. at 97, 44 S.E.2d at 525.  Some courts in other jurisdictions have distinguished between mistakes of fact and mistakes of law for purposes of applying the doctrine of equitable estoppel.  For example, if there is a mistake in the rate charged, the customer is presumed to have knowledge of the rate.  Thus, a utility can collect the full amount owed even if it underbilled the customer.  On the other hand, if the billing error involved a mis-read meter or defective meter, which was uniquely within the province of the utility to reasonably discover or prevent, a court might allow a claim of equitable estoppel.  See Illinois Power Co. v. Champaign Asphalt Co., 310 N.E.2d 463 (Ill. Ct. App. 1974).


� In Wilson v. Carolina Builders of Wilson, Inc., 94 N.C.App. 117, 379 S.E.2d 712 (1989), the North Carolina Court of Appeals held that an ordinance allowing the City of Wilson to collect any deficiencies in utility payments due to underbillings for a maximum period of 12 months was valid on its face.


� See City of Akron v. Rogers Industrial Products, Inc., 1997 WL 665719, at *3 (Oct. 8, 1997); cf. Holloway v. Alabama Power Co., 568 So.2d 1245 (Ala. Civ. App. 1990) (holding that three-year statute of limitations on open accounts serves as a bar to bringing the action, not as a limitation on the amount of recovery once the action has been properly filed).  


� City of Snonomish v. Seattle-Snohomish Mill Co., Inc., 2003 WL 22073066 (Wash. Ct. App. Sept. 8, 2003); see, e.g., City of Colorado Springs v. Timberlane Assoc., 807 P.2d 1177 (Colo. Ct. App. 1991), aff’d, 824 P.2d 776 (Colo. 1992) (holding that general statute of limitations applicable to “actions of debt founded upon any contract or liability in action” ran against city, as provider of gas service and prohibited city from collecting unpaid utility charges arising from continuing error in billing procedure dating farther back than six years from when suit filed).


� See generally Roger D. Colton, Protecting Against the Harms of the Mistaken Utility Undercharge, 39 Wash. U.J.Urb.&Contemp.L. 99 (1991).


� See, e.g., Community Natural Gas Co. v. Moss, 55 S.W.2d 224 (Ct. Civ. App. Tex. 1932); Hewsey v. Queens Borough Gas & Electric Co., 93 N.Y.S. 1114 (N.Y. App. Term, 1905).      


� For example, a local government may wish to include a statement on the contract for services or on the deposit receipt along the lines of the following:  “This deposit is nontransferable, non-interest bearing, and will not be considered as part payment of any bill where service is continued.”


� City of Colorado Springs v. Timberlane Assoc., 807 P.2d 1177 (Colo. Ct. App. 1991), aff’d, 824 P.2d 776 (Colo. 1992) (“In the operation of a public utility, however, it is generally held that a [local government] acts in a proprietary rather than a governmental capacity.”).


� See Chun v. New York City Dept. of Environmental Protection, 989 F.Supp. 494 (S.D.N.Y. 1998).
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