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Choices and selections are necessarily made in culling these cases for an annual review. Yours truly humbly accepts responsibility for the selectivity or quirkiness of the choices made and selection of cases reported below. They are of interest to me as one immersed in public law, and I hope many of them are of interest to you.
NORTH CAROLINA SUPREME COURT:
	1. 
	Ripellino v. N.C. School Boards Assoc. et al.,  2007 N.C. LEXIS 34, No. 180A06
Filed: 26 January 2007


	Court divided 3-3 on issues raised by Judge Levinson’s Court of Appeals dissent, in which he argued constitutional claims for settling some and not other tort claims and waiving sovereign immunity (i.e., Dobrowolska claims) should be dismissed; see Clayton v. Branson, __ N.C. App. __, 613 S.E.2d 259 (2005), disc. review denied, __ N.C. __, __ S.E.2d __ (filed 1 December 2005)

	2. 
	Robins v. Town of Hillsborough,  2007 N.C. LEXIS 37 

No. 154A06 

Filed: 26 January 2007
	Plaintiff was entitled to have Town render a decision on his application for asphalt plant under the zoning ordinance as it existed before the moratorium and the amendment were passed.



	

	2.
	N.C. Dept. of Transp. v. Haywood County, 360 N.C. 349, 626 S.E.2d 645 (2006)


	In land condemnation case, trial court did not abuse discretion in holding that landowner’s purported expert testimony about certain elements of damage lacked sufficient reliability; though experts were experienced, none articulated any method arriving at proximity damage estimates other than personal opinion.

	3. 
	Kathlyn Marie Stein v. Asheville City Brd of Ed., 360 N.C. 321, 626 S.E.2d 263, Pet for reh. den., 2006 N.C. LEXIS 610 (2006)


	Where personnel of area mental health authority working with school for emotionally and behaviorally handicapped children heard conversations of two students on school bus about having a gun, robbing someone, and “I’ll kill them”, and students subsequently shot and robbed motorists at city intersection, (1) no claim for negligence per se existed because plaintiff motorists  were not in protected class of statute relating to safety on school bus, and (2) no claim for common law negligence existed because no special relationship or duty existed between defendants and plaintiffs

	NORTH CAROLINA COURT OF APPEALS:

	4.
	Sean Farrell v. Transylvania Co. Brd. Of Ed., 625 S.E.2d 128, 2006 N.C. App. LEXIS 27 (2006)


	School system’s Director of Federal Programs, who had responsibility to ensure students with disabilities are treated in compliance with state law and supervises all special education teachers, aides and service providers, was “school administrator” who exercised discretion in a position created by statute, and therefore was public officer entitled to public officer immunity

	5.
	Richard W. Lee v. N.C. Dept. of Transp., 625 S.E.2d 567, 2006 N.C. App. LEXIS 287 (2006)


	State Personnel Act employee could file racial discrimination claim directly with State Personnel Commission but not claim asserting harassment or retaliation based on employee’s protest of an alleged violation of right to equal opportunity for employment and compensation

	4. 
	Charles McClennahan v. N.C. School of the Arts, 630 S.E.2d 197, 2006 N.C. App. 1175, temp. stay granted, 2006 N.C. LEXIS 690 (2006)


	Whether direct right of action existed under State Constitution, and whether plaintiff had adequate state remedy, was interlocutory appeal not affecting a substantial right which did not present issue of whether sovereign immunity existed, and therefore interlocutory appeal was subject to dismissal

	5. 
	Pearl A. Wilkins, v. N.C. State Univ., 631 S.E.2d 221, 2006 N.C. App. LEXIS 1399 (2006)


	State Personnel Act re-employment preference applies only to person who has more than ten years of experience in the same or related position classification

	6. 
	Conner Bros. Machine Co., Inc. v. Rita Rogers, 629 S.E.2d 344, 2006 N.C. App. LEXIS 1058 (2006)


	Where plaintiff did not cause summons to be issued within five days after filing complaint as required by rule, action was abated, court never acquired either subject matter or personal jurisdiction, and therefore had no authority to enter preliminary injunction

	7. 
	Teresa Smith Gilreath v. N.C. Dept. of Health and Human Services, 629 S.E.2d 293, 2006 N.C. App. LEXIS 1077 (2006), PDR dismissed December 15, 2006

	When state agency sought to require employee to repay funds allegedly overpaid to her, agency’s affidavits in support of motion for summary judgment were not based on personal knowledge and facts which would be admissible in evidence, and relied on agency records which were not qualified as within “business records exception” to hearsay rule [i.e., made in the regular course of business, regularly conducted activity, at or near time of events recorded, based on personal knowledge of person making them or upon information transmitted by person with knowledge]

	8. 
	Cockerham-Ellerbee v. Town of Jonesville,  626 S.E.2d 685; 2006 N.C. App. LEXIS 533
	Allegations that Town’s police were aware of protective order against estranged husband, were advised of violations of order and of specific threats, officers promised they would arrest husband “right then”, failed to do so, and next day husband stabbed plaintiff and killed daughter, sufficiently alleged special duty exception to public duty doctrine

	9. 
	Cumulus Broadcasting LLC v. Hoke County Board of Commissioners,  638 S.E.2d 12; 2006 N.C. App. LEXIS 2386
	Petitioner for broadcasting tower special use permit was prima facie entitled to it once it presented competent, substantial and material evidence in support of it-- evidence contra cannot be speculative, personal opinion or generalized fears; local pilots’ evidence in opposition was anecdotal, conclusory, and without demonstrated factual basis sufficient to overcome applicant’s quantative data and other evidence

	10. 
	Keith v. Town of White Lake,  175 N.C. App. 789; 625 S.E.2d 587; 2006 N.C. App. LEXIS 278
	Court upholds down-zoning of property initiated by Town’s Planning Board even though Planning Board did not file “petition” with governing board for re-zoning

	11. 
	Ward v. New Hanover County,  175 N.C. App. 671; 625 S.E.2d 598; 2006 N.C. App. LEXIS 274, pet. disc. rev. den.  360 N.C. 582; 636 S.E.2d 200; 2006 N.C. LEXIS 939
	Plaintiff did not exhaust administrative remedies when it sought “interpretation”  from zoning enforcement staff of dispute regarding use of forklift under special use permit for marina, withdrew request for interpretation, then filed action in superior court; exhaustion would have required determination by Superintendent of Inspections and thereafter Board of Adjustment decision

	12. 
	Sandy Mush Properties, Inc. v. Rutherford County,  638 S.E.2d 557; 2007 N.C. App. LEXIS 87
	Issuance of a building permit to construct an office building on a tract proposed for quarrying use did not create a statutory vested right to mine the property and to that quarry use; building permit did not authorize mining on the property.



	13. 
	James River Equipment, Inc. v. Tharpe’s Excavating, Inc.,  634 S.E.2d 548; 2006 N.C. App. LEXIS 1897, pet. Disc. rev. dismissed 2006 N.C. LEXIS 1347, appeal discmissed, N.C. LEXIS 1347
	Public body has duty to maintain payment bond during life of a construction project but there is no civil remedy for violation of duty

	14. 
	Wright v. Town of Matthews,  627 S.E.2d 650; 2006 N.C. App. LEXIS 702
	Reference is deed to exception of 60 foot right of way for “street purposes” was not “clear and unmistakable” evidence of express dedication of public street; remanded for further findings of fact and conclusions of law whether street at issue was dedicated to public by implication

	15. 
	Jones v. Town of Angier,  638 S.E.2d 607; 2007 N.C. App. LEXIS 67
	Court allows a UCC claim for breach of implied warranty of merchantability on claims that plaintiff dry cleaning business was provided water by town that was often filled with mud, dirt, rust, etc. which discolored garments brought to plaintiff's business by its customers for washing or cleaning

	16. 
	In Re Appeal of Murray,  635 S.E.2d 477; 2006 N.C. App. LEXIS 2157
	County’s appraisal of manufactured home that sat on leased land  real property schedule of values was arbitrary and illegal method of appraisal

	17. 
	Finger v. Gaston County,  631 S.E.2d 171; 2006 N.C. App. LEXIS 1396
	Memorandum of Understanding with County granting plaintiff a law enforcement special separation allowance was not enforceable, because not pre-audited, when Board of Commissioners subsequently determined it had misapplied statute (see also Cabarrus Co. v. Systel Bus. Equip. Co., 2006 N.C. App. LEXIS 2454)

	18. 
	Ocean Hill Joint Venture v. Currituck County Board of Commissioners,  630 S.E.2d 714; 2006 N.C. App. LEXIS 1309 (pet. Disc. rev. pending)
	Appeal under G.S. 153A-241 of Board decision to close road is de novo, without any presumption in favor of Board’s decision, and burden of proof remains on applicant for closing (compare, Houston v. Town of Chapel Hill,  630 S.E.2d 714; 2006 N.C. App. LEXIS 1309, pet. Disc. rev. den. 2006 N.C. LEXIS 1280, appeal by municipality of road closing under G.S. 160A-299 is not de novo but on the record before governing board

	19. 
	Davis v. Dibartolo,  625 S.E.2d 877; 2006 N.C. App. LEXIS 402
	Claim against building inspector alleging grossly negligent failure to inspect installation of deep fat fryer in restaurant allowed to proceed despite sovereign immunity claim because insurance policy held to cover plaintiff’s “accident” that was “expected or intended”, and thus waived immunity; i.e., the injury, not the act, was unexpected

	20. 
	Carter Hubbard Publishing v. WRMC Hospital Operating Corp.,  633 S.E.2d 682; 2006 N.C. App. LEXIS 1653
	Purchase agreement for hospital’s acquisition of doctor’s practice was not confidential “competitive health care information” under G.S. 131E-97.3 and therefore was not exempt from public records disclosure

	21. 
	Gannet Pacific Corp. v. City of Asheville,  632 S.E.2d 586; 2006 N.C. App. LEXIS 1642, pet. disc. rev. den. 2006 N.C. LEXIS 1221
	Where City and County announced official meetings to go into closed session to conduct mediation of dispute, structuring beak-out mediation meeting with one representative of each body attending and the mediator did not constitute a meeting of a public body

	22. 
	Womack Newspapers v. Town of Kitty Hawk,  2007 N.C. App. LEXIS 81
	Newspapers claims for redacted billing records of Town Attorney  dismissed as moot were Town released documents while appeal pending; claims for consulting appraisers’ and engineers’ contract, surveys, etc. in condemnation proceedings were public records even though never in Town’s physical possession since contractors and subcontractors were agent of the public body (Town) or public officer (Town Attorney)

	23. 
	Wachovia Bank v. Clean River Corp., 631 S.E.2d 879, 2006 N.C. App. LEXIS 1567 (2006)


	Party objecting to discovery of documents on basis of attorney-client privilege or work-product privilege has burden of establishing it; preferable procedure is to submit documents to trial court for in camera review; review of trial court ruling is on “abuse of discretion” standard

	FOURTH CIRCUIT COURT OF APPEALS:

	24. 
	Baltimore Sun Co., v. Robert L. Ehrlich, 437 F.3d 410, 2006 U.S. App. LEXIS 3581 (4th Cir. 2006)


	Governor’s directive that no  one in Executive Branch speak with two named reporters because of view that their reporting was not objective did not violate Free Speech rights and did not give rise to actionable claim of retaliation

	25. 
	Blankenship v. Manchin,  471 F.3d 523, 2006 U.S. App. LEXIS 31339 (4th Cir. 2006)
	Businessman who opposed bond amendment referendum has Free Speech retaliation claim against governor survive dismissal where complaint adequately alleged threats suggesting imminent adverse regulatory action against candidate’s business because of speech

	26. 
	Child Evangelism Fellowship of Maryland, Inc. v.  Montgomery County Public Schools, 2006 U.S. App. LEXIS 20537 (4th Cir. 2006)


	First Amendment rights of evangelical organization seeking access to public schools system’s take home flyer distribution channel were violated where schools retained unfettered discretion under its policy to control access to the take-home flyer forum and policy did not provide adequate protection for viewpoint neutrality

	27. 
	Child Evangelism Fellowship of South Carolina v. Anderson School District Five,  470 F.3d 1062, 2006 U.S. App. LEXIS 30840 (4th Cir. 2006)
	Where organization brought action challenging school district policy under which it was denied fee waiver for school club meetings, policy provision that school officials could waive fees “as determined to be in the district’s best interest” violated First Amendment because unfettered discretion conferred by policy ran risk of viewpoint discrimination running afoul of First Amendment

	28. 
	Jean Denny v. Elizabeth Arden Salons, Inc., 456 F.3d 427, 2006 U.S. App. LEXIS 20393 (4th Cir. 2006)


	Where African American woman brought her mother a gift package from a beauty salon and day spa, and upon visiting salon to check on her mother and asking that hair coloring be added to package, where receptionist told her there was a “problem” because the salon did not “do black people’s hair,” plaintiff’s claim under Title II of Civil Rights Act was properly dismissed because spa was not a “place of public accommodation,” but Section 1981 claim was improperly dismissed because triable dispute of fact existed whether salon engaged in proscribed racial discrimination in contractual setting

	

	29. 
	Mazafar H. Davani v. Virgina Dept. of Transp., 434 F.3d 712, 2006 US. App. LEXIS 1038 (4th Cir. 2006)


	District Court’s dismissal of action alleging racial (Middle Eastern), national origin (Iran) and religious (Muslim) discrimination was improper under Rooker-Feldman doctrine as narrows by Supreme Court in Exxon Mobil Corp. v. Saudi Basic Indus. Corp.; previously, Rooker-Feldman doctrine had been broadly interpreted to provide that loser in state court adjudication was barred from bringing suit in federal court alleging the same claim or claim that could have been brought in the state proceedings; under Exxon, however, Rooker-Feldman doctrine applies only when the loser in state court files suit in federal court seeking redress for an injury allegedly caused by the state court’s decision itself

	
	
	

	30. 
	Mary Short v. William Smoot, 436 F.3d 422, 2006 U.S. App. LEXIS 2564 (4th Cir. 2006)


	Processing jailor was not liable under 42 U.S.C. for intoxicated detainee’s suicide where jailor knew he was suicidal and took no precautions against suicide beyond merely placing him in a cell under video surveillance; jailor on next shift, however, was denied summary judgment because of reasonable inference that he either observed detainee preparing to and committing suicide via video or was deliberately indifferent to need to monitor video

	31. 
	Joseph c. Schultz v. Christopher Braga, 455 F.3d 470, 2006 U.S. App. LEXIS 19170 (4th Cir. 2006)


	Where FBI agents stopped wrong car and shot passenger, genuine dispute of fact requiring denial of qualified immunity existed whether passenger failed to comply with repeated commands to raise his hands or was complying with other agent’s directive to unlock the door

	32. 
	Rafael Mazuz v. State of Maryland, 442 F.3d 217, 2006 U.S. App. LEXIS 7660 (4th Cir. 2006)


	University police detective executing search warrant in a university dormitory during multi-room drug raid mistakenly entered wrong room and briefly detained and handcuffed the residents, then immediately released occupants and left room; although mistaken, search was reasonable and under circumstances brief detention was not an unreasonable seizure

	

	33. 
	Jonnie Sue Hux v. City of Newport News, VA, 451 F.3d 311, 2006 U.S. App. LEXIS 15781 (4th Cir. 2006)


	Plaintiff brought Title VII action claiming failure to promote her to fire captain on basis of gender, City proffered evidence it promoted male candidates over her because they were better qualified; Court rejects plaintiff’s attempt to find pretext in neutral explanation by comparing herself to individual male applicants on basis of isolated promotional criteria without acknowledging applicants’ overall qualifications were superior; precluding summary judgment by “pinprick objections” to employer’s non-discriminatory justification would place routine personnel decisions in judicial hands

	34. 
	Baqir v. Principi,  434 F.3d 733, 2006 U.S. App. LEXIS 1376 (4th Cir. 2006)
	Dr. alleging termination based on race, color, national origin, age and religion (53 year old, black, Muslim, Pakistani) discrimination and hostile work environment fails because he was not performing job duties at level that met employer’s legitimate expectations, employer would have discharged plaintiff despite some evidence of age-based animus, evidence showed at most some rude behavior falling short of abusive environment; retaliation claim fails because evidence did not show any decision-maker was aware of his contact with EEO counselor

	35. 
	B. David Ridpath v. Brd. of Governors Marshall Univ., 447 F.3d 292, 2006 U.S. App. LEXIS 11693 (4th Cir. 2006)


	Former university director of NCAA compliance for athletic department could proceed with suit against university claiming that he was made scapegoat for university’s NCAA rules infractions, and that university’s labeling his re-assignment obtained by misrepresentations to NCAA as a “corrective action” infringed his Fourteenth Amendment procedural Due Process right not to be deprived of his liberty interest in his reputation and choice of occupation without procedural safeguards; decision is virtual treatise on “liberty interest” constitutional claims; court also allows violation of Free Speech claims (retaliation, and chilling effect) to proceed

	36. 
	Edward Yashenko v. Harrah’s NC Casino Co., Inc., 446 F.3d 541, 2006 U.S. App. LEXIS 10469 (4th Cir. 2006)


	Family and Medical Leave Act does not provide a covered employee an absolute right to be restored to his exact same previous job after taking approved leave; private casino that contracted with Indian tribe is not subject to suit for race discrimination for enforcing contractual tribal policy

	37. 
	James Heiko v. Colombo Savings Bank, 434 F.3d 249, 2006 U.S. App. LEXIS 523 (4th Cir. 2006)


	Court holds that elimination of waste is a “major life activity” under the ADA in suit brought by former employee who suffered from end-stage renal disease—near complete kidney failure—and spent three afternoons per week, for a total of twelve hours, attached to a dialysis machine that removed fatal toxins from his blood; summary judgment on failure to promote claim reversed, on constructive discharge claim upheld

	38. 
	Andre Taylor v. Federal Express Corp., 429 F.3d 461, 2005 U.S. App. LEXIS 24602 (4th Cir. 2005)


	Summary judgment upheld for employer in ADA suit brought by former FedEx courier who was injured working, was subject to light duty restrictions, and could not go back to work as a laborer because, although his impairment precluded him from a number of jobs, he could perform a range of daily activities requiring endurance, flexibility, and some strength and, even with the impairment, qualified for over 1,400 different types of jobs and over 130,000 actual jobs in his metropolitan area; since he was not restricted in a “major life activity” he was not “disabled” under the ADA

	39. 
	Kimberly Miles v. Dell, Inc., 429 F.3d 480, 2005 U.S. App. LEXIS 25132 (4th Cir. 2005)


	In Title VII sex and pregnancy discrimination case, plaintiff in appropriate cases can make out a prima facie case without showing replacement by someone outside the protected class, by showing that the hiring and replacement hiring decisions were made by different decisionmakers

	40. 
	Mathen Chacko v. Patuxent Inst., 429 F.3d 505, 2005 U.S. App. LEXIS 25683 (4th Cir. 2006)


	Before filing Title VII suit, plaintiff must exhaust administrative remedies by filing administrative charge with EEOC; that charge frames the scope of future litigation; only discrimination claims stated in the charge, those reasonably related to the original charge, and those developed by reasonable investigation of the original charge may be maintained in a subsequent Title VII suit; here, plaintiff failed to exhaust his administrative remedies where administrative charges reference different time frames, different actors, and discriminatory conduct than the central factual allegations in his formal suit

	41. 
	International Ground Transportation, Inc. v. Mayor and City Council of Ocean City, Md.,  2007 U.S. App. LEXIS 1346 (4th Cir. 2007)
	Jury verdict in Section 1983 case against city and officials for blanket suspension of company’s taxicab licenses allegedly with due process that individuals were not liable did not preclude jury’s verdict against city

	42. 
	Madison v. Commonwealth of Virginia,  2006 U.S. App. LEXIS 32053 (4th Cir. 2006)
	RLUIPA is valid exercise of Congress’ spending power under Spending and Commerce Clauses, Congress unambiguously conditioned federal aid on State’s consent to suit, but that condition does not clearly and unequivocally indicate that the waiver of sovereign immunity extends to money damages

	43. 
	Lovelace v. Lee,  472 F.3d 174, 2006 U.S. App. LEXIS 32051 (4th Cir. 2006)
	Summary judgment on RLUIPA claim in favor prison supervisor in individual capacity, and against warden in official capacity, vacated

	44. 
	Unpublished opinions
	Csicsmann v. Sallada, 2006 U.S. App. LEXIS 30490 (4th Cir. 2006): Court holds that plaintiff who took FMLA leave received “equivalent position” upon his return to work; concrete and measurable aspects of his position were exactly the same, and allegations position was less prestigious and less visible “are the very intangible aspects of the position appropriately excluded from an equivalency determination.”

Presley v. City of Charlotte,  464 F.3d 480, 2006 U.S. App. LEXIS 24048 (4th Cir. 2006): Split panel decision allows a Fourth Amendment seuizure claim, as opposed to Fifth Amendment takings claim, in lawsuit that city and non-profit organization conspired to publish a map that showed a public trail crossing her yard and instead of correcting it when realized error, criminally prosecuted her when she took measures to prevent trespasses on her property

Waller v. Danville,  2006 U.S. App. LEXIS 30799 (4th Cir. 2006): Fourth Amendment excessive force claim against Emergency Response Team dismissed where team feared female was being held hostage by mentally ill man who was shot dead when he approached officers swinging what they thought was sickle but in fact was modified walking cane with retrofitted handle; discrimination on basis of disability and race claims remanded, over vigorous dissent, for “delineation” and “evaluation” by district court
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