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Termination of Parental Rights

I. Nature and purpose of proceedings
A. Proceedings to terminate a parent’s rights, under Article 11 of G.S. Chapter 7B, are civil actions in juvenile (district) court.   
B. The action has two primary stages: (1) adjudication, to determine whether one or more grounds for termination exist; and (2) if a ground has been established, disposition, to determine whether terminating the parent’s rights is in the child’s best interest.   
C. Informally, termination actions are characterized as either “private” or “agency” (sometimes “dss”) actions.
II.
Jurisdiction 
A.
Uniform Child Custody Jurisdiction and Enforcement Act [G.S. Ch. 50A]
1.
A proceeding to terminate parental rights is a child custody proceeding for purposes of the UCCJEA. G.S. 50A-102(4). In re N.R.M., 165 N.C. App. 294 (2004).

2.
The court must have
a. jurisdiction to enter an initial custody order, or
b. exclusive continuing jurisdiction, or
c. jurisdiction to modify a custody order. (When a custody order exists, a termination of parental rights action is considered an action to “modify,” for purposes of the UCCJEA.)
1. G.S. 7B-1101 requires that the court find that it has jurisdiction to make a child-custody determination under the provisions of G.S. 50A-201 (initial), -203 (modification), or 204 (temporary emergency). However, there are some published COA opinions that hold the evidence in the record can be sufficient, without specific findings of fact, to support a trial court’s conclusion of law that it has subject matter jurisdiction. However, it is better practice for the order to include findings to support the conclusion. In re E.X.J., 191 N.C. App. 34 (2008), aff’d per curiam, 363 N.C. 9 (2009); In re T.J.D.W., 182 N.C. App. 394, aff’d per curiam, 362 N.C. 84 (2007). 
2. Information about the child’s status, required by G.S. 50A-209, must be set out in the petition/motion or an attached affidavit. Failure to attach the affidavit does not divest the court of jurisdiction and can be cured. In re Clark, 159 N.C. App. 75 (2003). 
D. Child’s presence in the district  
1. The child must reside or be found in the district or be in the legal or actual custody of a DSS or licensed child-placing agency in the district when the petition or motion is filed. [G.S. 7B-1101] In re M.C., ___ N.C. App. ___, 781 S.E.2d 70 (2015).
2. However, this requirement does not apply when the court has exclusive continuing jurisdiction under the UCCJEA. In re H.L.A.D., 184 N.C. App. 381 (2007), aff’d per curiam, 362 N.C. 170 (2008).
3. Where petitioner in a private termination action filed the petition in the county where respondent was incarcerated, not where the petitioner and child resided, the issue was one of venue, not jurisdiction. There was no error because respondent did not object to venue. In re J.L.K., 165 N.C. App. 311 68 (2004).

E. Proper initiation 

1. Verification (G.S. 7B-1104)
a. Failure to verify a petition or motion to terminate parental rights deprives the trial court of subject matter jurisdiction. In re T.R.P., 360 N.C. 588 (2006). 
b. The court did not have jurisdiction and its orders were void when verifications were signed by a DSS employee who signed the director’s name “per [the employee’s initials or name].” In re S.E.P., 184 N.C. App. 481 (2007); In re A.J.H-R., 184 N.C. App. 177 (2007). 

c. Verification was sufficient when signed by an identified employee of DSS and respondent did not assert that the employee was not the authorized representative of the DSS director. In re Dj.L., 184 N.C. App. 76 (2007). See also In re D.D.F., 187 N.C. App. 388 (2007) (jurisdiction was not affected by the fact that the petition did not state specifically that the social worker who signed it was the director’s authorized representative).

2. The parties cannot consent to or waive subject matter jurisdiction. In re K.J.L., 363 N.C. 343 (2009); In re T.R.P., 360 N.C. 588 (2006); In re McKinney, 158 N.C. App. 441 (2003).

3. The trial court did not have subject matter jurisdiction when a claim for termination of parental rights was a counterclaim in a G.S. Chapter 50 action for visitation. The Juvenile Code provides the exclusive procedures for initiating an action to terminate parental rights. In re S.D.W., 187 N.C. App. 416 (2007).

4. The court does not have subject matter jurisdiction when the petition or motion does not include a prayer for relief or a request for entry of any order. In re McKinney, 158 N.C. App. 441 (2003). Cf. In re Scearce, 81 N.C. App. 531 (1986).

F. Standing 
The court does not have subject matter jurisdiction if the petition or motion is filed by someone who does not have standing. Only the following have standing: 
1. A DSS (or licensed child-placing agency) that has legal custody of the child. 
a. DSS did not have standing to file a termination petition after the court awarded custody to a relative. In re Miller, 162 N.C. App. 355 (2004).
b. Custody pursuant to a nonsecure custody order issued on the basis of UCCJEA temporary emergency jurisdiction was sufficient to give DSS standing to petition for termination of parental rights, when no custody action had been filed in another state and North Carolina had become the child’s home state. In re E.X.J., 191 N.C. App. 34 (2008), aff’d per curiam, 363 N.C. 9 (2009). 

c. If the trial court lacked subject matter jurisdiction in the underlying action in which custody was awarded to DSS, the order giving DSS custody is void and DSS does not have standing to file a termination action. In re S.E.P., 184 N.C. App. 481 (2007).
2. A DSS (or licensed child-placing agency) to which a child has been surrendered for adoption pursuant to a relinquishment under G.S. 48-3-701. In re A.L., ___ N.C. App. ___, 781 S.E.2d 856 (2016).
3. A parent seeking to terminate the other parent’s rights.
4. A court-appointed guardian of the child’s person.
a. Having legal custody of a child, by itself, does not confer standing on an individual to petition for termination of parental rights. In re B.O., 199 N.C. App. 600 (2009) (explaining that the Juvenile Code does not equate custody and guardianship).
5. The child’s guardian ad litem in an abuse, neglect, or dependency case.
a. In an A/N/D action, the child’s GAL is the GAL program, which is a collective team of individuals and not one specific individual. A TPR petition signed and verified by a GAL program specialist by and through the attorney advocate and not the individual volunteer GAL was proper. In re S.T.B., 235 N.C.App. 290 (2014)
6. Anyone with whom the child has resided for a continuous period of two years or more next preceding the filing of the petition or motion. 
a. In determining if the child resides with or lives with someone, the court looks to the number of nights the child spends with that person, and a “continuous period of time” allows for temporary absences.  In re A.D.N., 231 N.C. App. 54 (2013)
7. Anyone who has filed a petition to adopt the child.

G. No pending appeal 
1. The trial court may not exercise jurisdiction in a termination of parental rights case when an appeal from an underlying abuse, neglect, or dependency case is pending. G.S. 7B-1003(b)(1). In re P.P., 183 N.C. App. 423 (2007). 

2. The fact that a termination of parental rights action is initiated while an appeal is pending does not affect the trial court’s jurisdiction to proceed once the appeal is resolved. See In re M.I.W., 365 N.C. 374 (2012) (distinguishing between having jurisdiction and exercising jurisdiction).
H. Errors not affecting subject matter jurisdiction 

Reversal on the basis of most of these errors requires a proper objection and/or a showing of prejudice.
1.   Issuance of a defective summons or failure to issue a summons
a. Failure to issue a valid summons in a juvenile action does not affect the trial court's subject matter jurisdiction. In re K.J.L., 363 N.C. 343 (2009). 
b. Failure to issue a valid summons, any summons at all, or expiration of a summons may lead to reversible error. However, these failures implicate personal jurisdiction (not subject matter jurisdiction) and can be waived. In re J.D.L., 199 N.C. App. 182 (2009).
2.   Failure to meet statutory timelines

a. The timeline for initiating a termination proceeding is not jurisdictional. In re B.M., 168 N.C. App. 350 (2005). 
b. The appropriate remedy for a court’s failure to enter an order within the statutory 30-day time period is mandamus. In re T.H.T., 362 N.C. 446 (2008). 
c. Lack of timeliness in holding the hearing was not jurisdictional, and respondent failed to show that she was prejudiced by the delay. In re A.R.D., 204 N.C. App. 500, aff’d per curiam, 364 N.C. 596 (2010).
3.   Failure to attach custody order 
a. When custody is clear from the record, failure to attach a copy of the custody order to the petition or motion does not deprive the trial court of subject matter jurisdiction. In re H.L.A.D., 184 N.C. App. 381 (2007) (holding that respondent showed no prejudice and clearly was aware of the child’s custody with petitioners), aff’d per curiam, 362 N.C. 170 (2008); In re D.J.G., 183 N.C. App. 137 (2007); In re T.M., 182 N.C. App. 566, aff’d per curiam, 361 N.C. 683 (2007); In re W.L.M., 181 N.C. App. 518 (2007). 
b. If no custody order is attached to the pleading and the record does not make clear that DSS has custody, the court may lack jurisdiction on the basis that DSS has not established its standing to initiate the action. In re T.B., 177 N.C. App. 790 (2006).  
4.  Pending custody action 
a. The fact that a court in another district has continuing jurisdiction in a custody action under G.S. Chapter 50 does not affect the jurisdiction of the court in the district in which the child resides to proceed in an action to terminate parental rights. In re Humphrey, 156 N.C. App. 533 (2003). 
b. For a case in which a grandmother’s civil action for custody and DSS’s action to terminate parental rights were consolidated, see Smith v. Alleghany County DSS, 114 N.C. App. 727 (1994).  

5. Insufficient GAL representation in underlying action 
The trial court’s jurisdiction was not affected by the court’s failure to appoint guardians ad litem for the children when the initial neglect and dependency petitions were filed or to ensure consistent representation of the children by guardians ad litem in those proceedings, when the children were represented by a guardian ad litem and attorney advocate throughout the termination proceeding. In re J.E., 362 N.C. 168 (2008), reversing per curiam, 183 N.C. App. 217 (2007), for reasons stated in the dissenting opinion in the court of appeals; In re D.W.C., 205 N.C. App. 266 (2010).
6. Imperfect pleading 
Where the contents of the petition complied substantially with the statute and respondent had access to all of the required information, the trial court did not lack subject matter jurisdiction. In re T.M.H., 186 N.C. App. 451 (2007). 
G. Personal jurisdiction generally
1. Proper issuance and service of a summons are required unless waived. The statute does not require that a summons be issued to or served on the child or the child’s guardian ad litem. 
2. Making a general appearance waives any objection to personal jurisdiction. In re K.J.L., 363 N.C. 343 (2009); In re J.D.L., 199 N.C. App. 182 (2009).
3. Diligent efforts to locate the parent must be made before serving by publication.
4. Service in foreign countries raises particular issues, depending on the country involved and which if any treaties apply. See G.S. 1A-1, Rule 4(j3).
5. Service by publication must include notice of a respondents’ right to counsel (G.S. 7B-1106(b). See In re: C.A.C., 222 N.C.App. 687 (2012).
6. When a termination of parental rights action is initiated by motion in a pending abuse, neglect, or dependency proceeding, personal jurisdiction should have been established in that proceeding.

H. Personal jurisdiction over out-of-state parent

1. The UCCJEA, at G.S. 50A-201(c), states that personal jurisdiction is neither necessary nor sufficient for a court to make a child custody determination (which includes termination of parental rights). 

2. G.S. 7B-1101 says the court has jurisdiction to terminate a parent’s rights, without regard to the parent’s state of residence, if

a. the court finds it would have non-emergency jurisdiction under the UCCJEA to make or modify a child custody determination, and

b. the non-resident parent was served with process pursuant to G.S. 7B-1106, which requires the issuance and service of a summons upon the filing of a petition to terminate parental rights.

3. However, the Due Process Clause of the Fourteenth Amendment makes the language  of the legislation described in 1 and 2, immediately above, unclear.
a. Minimum contacts

i. Although termination proceedings are in rem, to satisfy due process a non-resident parent must have minimum contacts with the state before a court here may terminate the parent’s rights. In re Finnican, 104 N.C. App. 157 (1991); In re Trueman, 99 N.C. App. 579 (1990). See also In re J.W.J., 165 N.C. App. 696 (2004) (citing Finnican and Trueman and stating that “minimum contacts must exist in order for a trial court to exercise jurisdiction” in a termination of parental rights action).
ii. Minimum contacts are not required in the case of a non-resident father of a child born out of wedlock if the father has failed to establish paternity, legitimate the child, or provide substantial financial support or care to the child and mother. In re Williams, 149 N.C. App. 951 (2002); In re Dixon, 112 N.C. App. 248 (1993).

iii. Courts in some states have held that minimum contacts are never required, on the basis that termination proceedings fall within the “status” exception recognized by the U.S. Supreme Court in Shaffer v. Heitner, 433 U.S. 186 (1977). See, e.g., In re R.W., 39 A.3d 682 (Vermont Sup. Ct., 2011); In re Thomas J.R., 663 N.W.2d 734 (Wisconsin Sup. Ct., 2003); S.B. v. Alaska, 61 P.3d 6 (Alaska Sup. Ct., 2002).

b. Personal service of process while respondent is temporarily in the state will confer personal jurisdiction without regard to any other contacts with the state. Burnham v. California Superior Court, 495 U.S. 604 (1990).
II. Procedure

C. Juvenile Code procedures for initiating a termination proceeding are exclusive.

1. A proceeding for termination of parental rights may be initiated only by (i) filing a petition, or (ii) filing a motion in a pending abuse, neglect, or dependency proceeding. 

2. Parents cannot unilaterally and extra-judicially terminate their own parental rights. In re Jurga, 123 N.C. App. 91 (1996).

3. A claim for termination of parental rights may not be asserted as a counterclaim in a civil action for custody or visitation. In re S.D.W., 187 N.C. App. 416 (2007).
D. Rules of Civil Procedure 

1. The Rules will apply to fill procedural gaps where Chapter 7B requires a procedure but does not specify one; however, the Rules will not confer on parties procedural rights that are not granted explicitly by the Juvenile Code. In re B.L.H., 190 N.C. App. 142, aff’d per curiam, 362 N.C. 674 (2008) (holding that G.S. 1A-1, Rule 15, did not apply to allow DSS to amend its pleading to conform to the evidence). See also In re G.B.R., 220 N.C. App. 309, 725 S.E.2d 387 (May 1, 2012) (holding that allowing a motion to amend to conform to the evidence was not prejudicial error when the court did not rely on the amendment when making its determination). 
2. A few other cases have held that particular rules do not apply in termination proceedings.

a. A parent does not have a right to file a counterclaim in a termination action. In re Peirce, 53 N.C. App. 373 (1981).

b. Summary judgment procedures are not available in termination proceedings. In re J.N.S., 165 N.C. App. 536 (2004) (holding that summary judgment as to a ground for termination is contrary to the procedural mandate of the Juvenile Code, which requires the court to hear evidence and make findings); Curtis v. Curtis, 104 N.C. App. 625 (1991).    

c. G.S. 1A-1, Rule 41(a)(1), did not apply to bar DSS from filing another petition to terminate parental rights after voluntarily dismissing an earlier petition. In re L.O.K., 174 N.C. App. 426 (2005).
3. A number of cases acknowledge that particular rules apply in termination cases. 

a. G.S. 1A-1, Rule 43, applies to require at least some live testimony at a termination hearing. In re A.M., 192 N.C. App. 538 (2008). 

b. A motion under G.S. 1A-1, Rule 12(b)(6), was a proper means of challenging the sufficiency of pleadings. In re Quevedo, 106 N.C. App. 574 (1992).  

c. A DSS that paid public assistance on behalf of the child had an interest in the father’s continued responsibility to pay child support and was entitled under G.S. 1A-1, Rule 24(a)(2) to intervene by right in an action to terminate the father’s rights. Hill v. Hill, 121 N.C. App. 510 (1996).

d. Discovery [Note that G.S. 7B-700 relating to discovery has been rewritten since these case were decided.]
i. Under G.S. 1A-1, Rule 32(a)(4), a deposition could be taken of an incarcerated respondent who could not attend the hearing. In re Quevedo, 106 N.C. App. 574 (1992). (The concurring opinion in Quevedo emphasized the appropriateness of the court’s use of the Rules of Civil Procedure in termination cases.) 

ii. The trial court had authority to limit discovery pursuant to G.S. 1A-1, Rule 26. In re J.B., 172 N.C. App. 1 (2005). 
iii. The court denied respondent’s motion for a medical examination of the child pursuant to G.S. 1A-1, Rule 35, but gave no indication that the rule did not apply. In re Williams, 149 N.C. App. 951 (2002).

E. Issuance and service of summons or notice.

1. A petition always requires a summons. Rule 4 service is required unless waived.

2. A motion always requires a notice. Rule 5 service is permissible, except that Rule 4 service is required if

a. the person being served was not served originally with a summons, or was served by publication without notice that a termination proceeding could result;

b. two years have passed since the date of the original action; or

c. the court requires that service be pursuant to Rule 4.

3. The fact that a motion must be served pursuant to Rule 4 for one of the reasons listed above does not mean that a summons should be issued. A summons is required only when the action is initiated by petition. See In re D.R.S., 181 N.C. App. 136 (2007). 

4. When a second neglect petition was filed after the child had been returned to the parent and the initial matter had been “closed,” the “date of the original action” for purposes of whether Rule 4 service was required was the date of filing of the second petition. In re P.L.P., 173 N.C. App. 1 (2005), aff’d per curiam, 360 N.C. 360 (2006). 

F. Preliminary hearing on unknown parent [G.S. 7B-1105]
1. If a respondent parent’s name or identity is unknown, the trial court must conduct a hearing within 10 days after the petition is filed to try to determine the name or identity of the parent.

2. If a known putative father is named as a respondent, and an unknown father (e.g., “John Doe”) is named in the alternative because paternity was not established for the known putative father, a preliminary hearing on an unknown parent is not required when evidence supports the finding that a putative father is the father. In re A.N.S., ___ N.C. App. ___, 767 S.E. 2d 699 (2015)

3. The court may order the petitioner to conduct a diligent search. If the name or identity of the parent is ascertained, the court shall make a finding to that effect, and the parent shall be served with a summons.

4. If service by publication on an unknown parent is required, the court must specify
a. the place(s) of publication, and

b. contents of the notice that the court determines would be most likely to identify the child to the unknown parent.

5. The court shall issue the order to serve an unknown parent by publication or to summons a parent whose identity has been ascertained within 30 days from the hearing, unless the court finds more time is needed to conduct the search.
G. Preadjudication

1. Pretrial hearing [G.S. 7B-1108.1]
A pretrial hearing must be held in every case, to consider the six items listed in G.S. 7B-1108.1 (provisional counsel remaining; appointment of GAL for juvenile; summons, service, and notice requirements; pretrial motions; issues raised in responsive pleadings; and any other appropriate preliminary matter). However, the hearing may be combined with the adjudication hearing if the court determines that a separate hearing is not required. 
2. Discovery [G.S. 7B-700]
a. DSS can voluntarily share relevant information with other parties.

b. Discovery may be conducted

(1) by voluntary sharing of information;

(2) pursuant to procedures set out in local rules or administrative order; or

(3) if the first two methods have been attempted unsuccessfully, by filing a motion with the court seeking an order for discovery.

3. Continuances [G.S. 7B-1109(d)] 
A continuance should be reflected in a written order that includes reasons for the continuance.  Extraordinary circumstances that are necessary for the proper administration of justice are required if the continuance will extend the hearing beyond 90 days after the filing of the petition.
4. Guardian ad litem for the child [G.S. 7B-1108]
a. The court shall appoint a guardian ad litem and attorney advocate for the child if the respondent denies material allegations of the petition or motion. The court, in its discretion, may appoint a guardian ad litem. 
b. Failure to appoint a GAL for the child, when the statute requires one, is reversible error. In re R.A.H., 171 N.C. App. 427 (2005).
c. A guardian ad litem and attorney advocate representing the child in an underlying abuse, neglect, or dependency case will continue to represent the child in the termination action, regardless of how it is initiated, unless the court orders otherwise.
d. If the child has not been the subject of an abuse, neglect, or dependency action, the GAL cannot be the guardian ad litem program unless the program consents to the appointment.
5.  Counsel and guardian ad litem for the parent [G.S. 7B-1101.1]
a. When a petition is filed and the parent is not already represented, the summons must indicate the appointment of provisional counsel for the parent. At the first hearing after the parent is served, the court must determine whether provisional counsel should be retained or discharged. [see also G.S. 7B-1106] An attorney who is appointed in an underlying A/N/D action for the parent is not provisional counsel in the TPR action. In re D.E.G., 228 N.C. App. 381 (2013); In re M.G., 239 N.C. App. 77 (2015).
b. If a motion is filed, provisional counsel is not appointed.  If the parent is not already represented by counsel in the underlying A/N/D action, an indigent parent must request appointed counsel from the clerk [G.S. 7B-1106.1(b)(4)]. 

c. Appointment of a guardian ad litem for an unemancipated minor respondent is always required.

d. Otherwise, appointment of a guardian ad litem for an incompetent parent is made pursuant to G.S. 1A-1, Rule 17.   This is a GAL of substitution.
e. A trial court’s decision as to whether to hold a hearing on a parent’s competency and/or whether a parent is incompetent are discretionary. The standard of review is an abuse of discretion. Substantial deference must be given to the trial court that has interacted with the respondent parent whose incompetency is at question. Evaluating a respondent parent’s competency includes observations of the parent’s behavior in the courtroom, ability to express herself, and her understanding of the situation, and her ability to assist counsel. In re T.L.H., 386 N.C. 101 (2015).

f. Supporting services [G.S. 7A-454]

The court has discretion in ruling on motions for funds for experts or other supportive services. In re D.R., 172 N.C. App. 300 (2005) (holding that the trial court did not abuse its discretion when it denied respondent’s motion for funds to retain an expert witness to examine the child, review medical records, and assist in preparation for the termination hearing). 
H. Adjudication [G.S. 7B-1109]
1. The hearing must be held within 90 days after the petition or motion is filed, unless the court grants a continuance based on written findings of extraordinary circumstances.

2. The petitioner or movant has the burden of proving one or more grounds enumerated at G.S. 7B-1111 by clear, cogent, and convincing evidence. 
3. The Rules of Evidence apply.
4. It was not error for the trial court to conduct consolidated adjudication and disposition hearings on both the abuse and neglect petition and a motion to terminate parental rights. However, when hearings are consolidated the court should enter two orders or distinguish within an order the components of a hearing. In re R.B.B., 187 N.C. App. 639 (2007).
5. If a petition alleges a specific statutory ground, an order adjudicating a different statutory ground may stand if the petition alleges facts sufficient to place the parent on notice that parental rights could be terminated on that other ground. In re T.J.F., 230 N.C.App. 531 (2013). See also, In re B.S.O, 234 N.C.App. 706 (2014).
I. Disposition [G.S. 7B-1110]
1. The court in its discretion must determine whether termination of parental rights is in the child’s best interest. No party has a burden of proof.
2. The Rules of Evidence do not strictly apply. “The court may consider any evidence, including hearsay . . . that the court finds to be relevant, reliable, and necessary to determine the best interests of the juvenile.”
3. The court must consider all the factors and make written findings about any of the six factors listed in G.S. 7B-1110(a) that are relevant. See In re D.H., 232 N.C.App. 217 (2014). Availability of a relative placement is not an enumerated best interests of the child factor. In re C.A.D, ___ N.C. App. ___, 786 S.E.2d 745 (2016) Warning: the facts of In re C.A.D. are very disturbing. A child’s preferences is not conclusive on a best interests determination. In re L.M., 238 N.C. App. 345 (2014)
J. In very limited circumstances, DSS or the child’s guardian ad litem may file a motion to reinstate a parent’s rights. [G.S. 7B-7B-1114]
IV. Grounds 

A. The parent has abused or neglected the child within the meaning of G.S. 7B-101. [G.S. 7B-1111(a)(1)]
1. Although this ground refers to the definitions of “abused juvenile” and “neglected juvenile” that apply in an underlying proceeding, proof of this ground requires establishing that a particular respondent parent neglected or abused the child, not that the child is an abused or neglected juvenile.
2. A prior adjudication of abuse or neglect is not a precondition to a termination proceeding based on those grounds. In re R.B.B., 187 N.C. App. 639 (2007); In re Faircloth, 153 N.C. App. 565 (2002). It also is not sufficient on its own to establish the ground. See, e.g., In re Ballard, 311 N.C. 708 (1984).
3. Evidence of a prior adjudication of neglect is admissible. However, the court must consider evidence of changed conditions and the probability of repetition of neglect. In re Ballard, 311 N.C. 708 (1984). See also, In re Young, 346 N.C. 244 (1997) (evidence was not sufficient to establish neglect at the time of the hearing or a probability of future neglect). 
a. Even if there is no evidence of neglect at the time of the termination proceeding, the court may terminate parental rights if there is a prior adjudication of neglect and the court finds by clear and convincing evidence a probability of repetition of neglect if the juvenile were returned to the parent. In re Pope, 144 N.C. App. 32, aff’d per curiam, 354 N.C. 359 (2001). 
b. A parent’s compliance with a dss case plan and cooperation with services does not preclude a court from concluding there is a probability of repetition of neglect thereby concluding the ground of neglect for termination of parental rights.  In re D.A.H.-C, 227 N.C. App. 489 (2013).
c. A prior adjudication of abuse was res judicata on the question of whether the father had abused the children, and the parties were estopped from relitigating that issue. The court did not rely solely on the prior adjudication in terminating parental rights. In re Wheeler, 87 N.C. App. 189 (1987).
B. The parent has willfully left the child in foster care or placement outside the home for more than twelve months without showing to the satisfaction of the court that reasonable progress under the circumstances has been made in correcting the conditions that led to the child’s removal; provided, parental rights may not be terminated for the sole reason that the parents are unable to care for the child on account of their poverty. [G.S. 7B-1111(a)(2)]
1. The year in foster care or other placement refers to period between the time the child was removed from the home pursuant to a court order and the filing of the petition or motion to terminate parental rights. In re A.C.F., 176 N.C. App. 520 (2006). 
2. The period of time pursuant to a court order includes the time after a civil custody order is awarded as a disposition in a G.S. Chapter 7B action. In re L.C.R., 226 N.C.App. 249 (2013).

3. Willfulness, for purposes of this ground, is something less than willful abandonment and does not require a showing of parental fault. In re N.A.L., 193 N.C. App. 114 (2008). See also In re C.C., 173 N.C. App. 375 (2005) (holding that evidence and findings were not sufficient to establish neglect or that respondent “willfully” left the children in care); In re Baker, 158 N.C. App. 491 (2003) (affirming termination order where evidence of willfulness included parents’ refusal to inquire about or complete parenting classes, sign a reunification plan, or use mental health services). 
4. In the case of a minor parent, the court must make specific findings showing that the parent’s age-related limitations as to willfulness have been adequately considered. In re J.G.B., 177 N.C. App. 375 (2006); In re Matherly, 149 N.C. App. 452 (2002).
1. A parent’s incarceration, standing alone, neither requires nor precludes a finding that the parent willfully left the child in foster care. The parent’s failure to contact DSS or the child is evidence of willfulness. In re Harris, 87 N.C. App. 179 (1987). See also, Whittington v. Hendren, 156 N.C. App. 364 (2003) (affirming termination where court found that “[e]ven though the respondent was incarcerated, he could have made more of an effort to maintain contact with his child,” and respondent had foregone the opportunity to attend the termination hearing); In re Shermer, 156 N.C. App. 281 (2003) (holding that evidence was insufficient to establish that incarcerated parent willfully left the child in foster care, where the father wrote to and called his sons while in prison and made progress on a case plan after his release).  Similar reasoning is applied to a parent who has been deported. See also, In re B.S.O, 234 N.C.App. 706 (2014)
C. The child has been placed in the custody of DSS, a licensed child-placing agency, a child-caring insti​tution, or foster home, and the parent has willfully failed to pay a reasonable portion of the cost of the child’s care for a continuous period of six months preceding the filing of the petition or motion, although physically and financially able to do so. [G.S. 7B-1111(a)(3)]
1. A finding that the parent is able to pay support is essential to termination on this ground. In re Ballard, 311 N.C. 708 (1984). 
2. A finding as to the cost of foster care can establish the child’s reasonable needs. In re Montgomery, 311 N.C. 101 (1984).
3. The trial judge must make findings of fact concerning the parent’s ability to pay and the amount of the child’s reasonable needs. In re Clark, 151 N.C. App. 286 (2002); In re Anderson, 151 N.C. App. 94 (2002); In re Phifer, 67 N.C. App. 16 (1984). In the case of a minor parent, the findings must show appropriate consideration of respondent’s age. In re Matherly, 149 N.C. App. 452 (2002).
4. Neither the absence of notice of the support obligation nor the father’s lack of awareness that support was required of him was a defense to termination on this ground. In re Wright, 64 N.C. App. 135 (1983).
5. A parent cannot assert a lack of ability or means to contribute to support when the opportunity to do so is lost due to the parent’s own misconduct. In re Tate, 67 N.C. App. 89 (1984); In re Bradley, 57 N.C. App. 475 (1982).
D. One parent has custody of the child pursuant to court order or agreement of the parents, and the other parent (respondent), for one year or more immediately preceding the filing of the petition or motion, has willfully failed without justification to pay for the child’s care, support, and education as required by the court order or custody agreement. [G.S. 7B-1111(a)(4)]
1. Proof of either a court order or a custody agreement providing for support is required. In re D.T.L., 219 N.C. App. 219 (Feb. 21, 2012).

2. It is not necessary for petitioner to prove or for the court to find that respondent had the ability to pay support, since proof of a valid court order or support agreement is required. In re J.D.S., 170 N.C. App. 244 (2005); In re Roberson, 97 N.C. App. 277 (1990) (holding that father’s evidence of emotional difficulties was not sufficient to rebut evidence that his failure to pay was willful). See also In re S.T.B., 235 N.C.App. 290 (2014). 
3. The parent may present evidence that he or she was unable to pay child support, to rebut a finding of willful failure to pay. Bost v. Van Nortwick, 117 N.C. App. 1 (1994) (involving evidence of financial status and alcoholism).  
E. The father of a child born out of wedlock has not, before the filing of the termination petition or motion,

· established paternity judicially or by affidavit filed in a central registry maintained by the NC Department of Health and Human Services, or

· legitimated the child pursuant to G.S. 49-10 or 49-12.1, or filed a petition to do so, or

· legitimated the child by marriage to the mother, or

· provided substantial financial support or consistent care with respect to the child and mother. 
· Established paternity through G.S. 49-14, 110-132, 130A-101, 130A-118 or other judicial proceeding.

[G.S. 7B-1111(a)(5)]
1. The petitioner or movant must inquire of the Department of Health and Human Services to determine whether an affidavit has been filed and must submit the certified reply to the court for consideration. G.S. 7B-1111(a)(5)a.
2. Petitioner must prove that respondent failed to take any of the actions. In re M.A.I.B.K., 184 N.C. App. 218 (2007) (holding that the record clearly established that respondent failed to take any of the required steps); In re I.S., 170 N.C. App. 78 (2005); In re Harris, 87 N.C. App. 179 (1987) (holding that an allegation of respondent’s “putative” fatherhood in a DSS affidavit for publication was not clear, cogent, and convincing evidence of a ground for termination).
3. The fact that the putative father did not know of the child’s existence is not a defense to termination. In re T.L.B., 167 N.C. App. 298 (2004).  See also, A Child’s Hope, LLC v. Doe, 178 N.C. App. 96 (2006) for a case in which the trial court determination that the ground had not been established was reversed by the court of appeals (trial court found the putative father had taken extensive steps trying to determine whether the mother had given birth, the mother lied about the child’s parentage, and the mother led respondent to believe that she had miscarried).
4.  For adoption cases dealing with a similar ground for determining that a parent’s consent to adoption is not required, see, e.g., In re Adoption of Baby Girl Anderson, 360 N.C. 271 (2006); In re Adoption of Byrd, 354 N.C. 188 (2001). See In re S.D.W.,  367 N.C. 386 (2014) (applying the facts of the case, the NC Supreme Court held the unwed father did not grasp the opportunity, which was in his control, to be on notice of the mother’s pregnancy and the birth of the child, and therefore, his consent was not required on due process grounds). See also, In re adoption of B.J.R, 238 N.C. App. 208 (2014)
F. The parent is incapable of providing for the proper care and supervision of the child, such that the child is a “dependent juvenile” as defined in G.S. 7B-101; there is a reasonable probability that the parent’s incapability will continue for the foreseeable future; and the parent does not have an appropriate alternative child care arrangement. The parent’s incapability may be the result of substance abuse, mental retardation, mental illness, organic brain syndrome, or any other cause or condition that renders the parent unable or unavailable to parent the child. [G.S. 7B-1111(a)(6)]
1. This ground was amended in 2003 (by section 3 of S.L. 2003-140), to provide that the parent’s incapability may be due to any “cause or condition that renders the parent unable or unavailable to parent the child.” Before that amendment it was necessary that the parent’s incapability be caused by one of the conditions listed in the statute or a “similar cause or condition.” In addition, the previous statute did not refer to a parent’s resulting “unavailability” to parent. In In re J.K.C., 218 N.C. App. 22 (2012), the parties and the court apparently proceeded under the previous version of the statute. The court upheld the trial court’s failure to adjudicate the ground, because there was no evidence that the parent’s incapability was due to one of the conditions specified in the statute or any other similar cause or condition. The court relied on and the petitioner tried to distinguish a case decided before the statute was amended, In re Clark, 151 N.C. App 286 (2002). For current case interpreting the statute, see In re L.R.S., 237 N.C. App. 16 (2014)
2. This ground cannot be established without findings supporting a conclusion that the parent lacks an appropriate alternative child care arrangement. In re N.B., 195 N.C. App. 113 (2009). 
3. In the case of a minor parent, the court must adequately address “capacity” in light of the parent’s youth. In re Matherly, 149 N.C. App. 452 (2002).
4. The court will not read into this ground a requirement that DSS make “diligent efforts” to provide services to parents before proceeding to seek termination; any such requirement must come from the legislature. In re Guynn, 113 N.C. App. 114 (1993).
G. The parent has willfully abandoned the child for at least six consecutive months immediately preceding the filing of the petition or motion. [G.S. 7B-1111(a)(7)]
1. The state supreme court, in an adoption case that is cited frequently, defined abandonment essentially as a parent’s willful or intentional conduct evincing a settled purpose to forego all parental duties and relinquish all parental claims. Pratt v. Bishop, 257 N.C. 486 (1962).
2. Courts have found evidence of willful abandonment insufficient where:
a. the parent had been prohibited by court order from contacting the petitioner or the children, and during the six months preceding the filing of the petition he filed an action seeking visitation with the children. In re D.T.L., 219 N.C. App. 219 (2012).
b. the parents visited the child during the relevant six-month period. In re F.G.J., 200 N.C. App. 681 (2009); In re S.R.G., 195 N.C. App. 79 (2009).
3. Neither a parent’s history of alcohol abuse nor a parent’s incarceration, standing alone, necessarily negates a finding of willfulness for purposes of abandonment. In re McLemore, 139 N.C. App. 426 (2000).
4. Whether a parent has the willful intent to abandon the child is an issue of fact. The fact that parent paid some support during relevant six-month period does not preclude a finding of willful abandonment. In re Searle, 82 N.C. App. 273 (1986).
5. Abandonment is a conclusion of law that the parties cannot stipulate to. The parties can stipulate to facts, but the court must make the conclusion of law from those facts. In re A.K.D., 227 N.C.App. 58 (2013). 
6. A single act (e.g., a phone call) during the relevant time period will not negate a court’s determination of willful abandonment. In re B.S.O, 234 N.C. App. 706 (2014)
H. The parent has voluntarily abandoned an infant pursuant to the “safe surrender” law, G.S. 7B-500 (abandonment within seven days after child’s birth), for at least 60 consecutive days immediately preceding the filing of the petition or motion. [G.S. 7B-1111(a)(7)]
I. The parent has

· committed murder or voluntary manslaughter of another child of the parent or other child residing in the home; 

· aided, abetted, attempted, conspired, or solicited to commit murder or voluntary manslaughter of the child, another child of the parent, or other child in the home;  

· committed a felony assault resulting in serious bodily injury to the child, another child of the parent, or other child residing in the home; or

· committed murder or voluntary manslaughter of the child’s other parent; provided, the court must consider whether the killing was committed in self-defense or in defense of others, or whether there was substantial evidence of other justification.

[G.S. 7B-1111(a)(8)]
1. Petitioner has the burden of proving the criminal offense by either (i) proving the elements of the offense or (ii) proving that the parent was convicted of the offense, whether by jury verdict or any kind of plea.
2. The ground of a parent’s commission of voluntary manslaughter of another child requires proof of the elements of the offense by clear and convincing evidence, not beyond a reasonable doubt. In re J.S.B., 183 N.C. App. 192 (2007).
J. A court of competent jurisdiction has terminated the rights of the parent with respect to another child of the parent and the parent lacks the ability or willingness to establish a safe home. [G.S. 7B-1111(a)(9)] See In re L.A.B., 178 N.C. App. 295 (2006); In re V.L.B., 168 N.C. App. 679 (2005).
K. The child has been relinquished to a county social services department or licensed child-placing agency, or placed for adoption with a prospective adoptive parent, and

· the parent’s consent to or relinquishment for adoption is irrevocable (except for fraud, duress, or other circumstances set out in G.S. 48-3-609); 

· termination of the parent’s rights is required in order for the adoption to occur in another jurisdiction where an adoption proceeding has been or will be filed; and

· the parent does not contest the termination of parental rights. 

[G.S. 7B-1111(a)(10)]
L. The parent has been convicted of a sexually related offense under G.S. Chapter 14 that resulted in the conception of the child. [G.S. 7B-1111(a)(11)] 

1. Note, a parent who has been convicted of first degree rape [G.S. 14-27.21], second degree rape [G.S. 14-27.22], or first degree statutory rape [G.S. 14-27.24] if the rape occurred on or after December 1, 2004, or statutory rape of a child by an adult [G.S. 14-27.23], if the rape occurred on or after December 1, 2008, and the child was conceived as a result of the rape.  For these convictions, the perpetrator “has no rights to custody of or rights of inheritance from any child born as a result of the commission of the [crime], nor shall the person have any rights related to the child under Chapter 48 [adoption] or Subchapter 1 of Chapter 7B [abuse, neglect, dependency, termination of parental rights] of the General Statutes.”
V. Best Interest [G.S. 7B-1110]
A.
In determining whether termination of parental rights is in the child’s best interest, the court must consider all six factors listed at G.S. 7B-1110(a) and make written findings about those that are relevant:


1.
the child’s age 


2.
likelihood of the child’s adoption 


3.
whether termination will help accomplish the permanent plan for the child

· A child will have a permanent plan only when there is an underlying abuse, neglect, or dependency proceeding.


4.
the bond between the child and the parent

5.
quality of the relationship between the child and the proposed adoptive parent, guardian, custodian, or other permanent placement



A lack of an adoptive placement is not a bar to a TPR. If there is not adoptive placement the child is in, the factor is not relevant. In re D.H., ___ N.C. App. ___, 753 S.E. 2d 732  (February 4, 2014).

6.
any other relevant consideration


Although all factors must be considered, only those that are relevant require written findings. In re D.H., 232 N.C. App. 217 (2014).

The court is not required to make finding on all evidence that was presented for “any other relevant consideration.” In re D.L.W., ___ N.C. App. ___, 773 S.E.2d 504 (2015) rev’d on other grounds.
B.
The court of appeals has held that the establishment of any ground for termination is sufficient to overcome the parental presumption described in Petersen v. Rogers, 337 N.C. 397 (1994) and Price v. Howard, 346 N.C. 68 (1997). In re A.C.V., 203 N.C. App. 473 (2010) (holding that once a ground is established, proof that the parent is unfit or has neglected the child is not required).  
Note: In reaching this conclusion the court relied primarily on language in Owenby v. Young, 357 N.C. 142 (2003), a custody case in which termination of the parent’s rights was not an issue.    
VI. Appeals

A. From an order that 

1. terminates parental rights (but not an order that only adjudicates a ground for termination);

2. denies a petition or motion seeking termination of parental rights;

3. finds a lack of jurisdiction; or
4. terminates the action and prevents a judgment from which appeal may be taken.

[G.S. 7B-1001]


B.
When an appeal is pending, the trial court may enter temporary orders affecting the child’s custody or placement unless a stay is ordered. [G.S. 7B-1003(b)]


C.
After an adjudication or disposition order is affirmed on appeal, the trial court may modify its original order to reflect a change in circumstances and the best interests of the juvenile during the time the case was on appeal. [G.S. 7B-1003(c)]

D.
If a respondent has given notice of his or her intent to appeal a permanency planning order that eliminates reunification as a primary or secondary concurrent plan, that order may be appealed along with an order terminating the parent’s rights. [G.S. 7B-1001(a)(5)]. When a termination of parental rights order is entered, an appeal of the permanency planning order is combined with the appeal of the termination of parental rights order, requiring the appellate court to review both orders together.  Based on a prior law, the NC Supreme Court held when reviewed together, incomplete findings of fact in one order may be cured by additional findings of fact in the other order. In re L.M.T., 367 N.C. 165 (2013).

E. If a motion or petition to terminate parental rights is not filed within 180 days of a permanency planning order that eliminates reunification as a primary or secondary plan, the parent has a right to appeal the permanency planning order. [G.S. 7B-1005(a)(5)b.] Under a prior version of the statute, the notice of appeal must be filed within 30 days after the 180 day time period to initiate the TPR has expired. See In re A.R., 238 N.C. App. 302 (2014)

F.
Standard of appellate review

1.
Adjudication  

a. Whether the findings of fact are supported by clear, cogent, and convincing evidence.  

i.  If findings of fact are supported by competent evidence, they are binding on appeal, even if there is evidence to the contrary. See, e.g., In re D.T.L., 219 N.C. App. 219 (2012). 
b. Whether the findings of fact support the conclusions of law.
ii. The appellate court reviews the trial court’s conclusions of law de novo. See, e.g., In re S.N., 194 N.C. App. 142 (2008). 
2.
Disposition

a.
A trial court’s determination that termination of parental rights is in the child’s best interest is reviewed for abuse of discretion. See, e.g., In re J.H.K., 215 N.C. App. 264 (2011).  

b.
The appellate court will reverse the trial court’s disposition decision “only where it is ‘manifestly unsupported by reason.’ Clark v. Clark, 301 N.C. 123, 129, 271 S.E.2d 58, 63 (1980).” In re S.N., 194 N.C. App. 142 (2008). 
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